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Preface 


This Cumulative Supplement to recompiled volume 2C contains the general laws 
of a permanent nature enacted at the 1951, 1953, 1955, 1956 and 1957 Sessions 
of the General Assembly, which are within the scope of such volume, and brings 
to date the annotations included therein. 


Amendments ot tormer laws are inserted under the same section numbers ap- 
pearing in the General Statutes, and new laws appear under the proper chapter 
headings. Editors’ notes point out many of the changes effected by the amend- 
atory acts. 


Chapter analyses show new sections and also old sections with changed captions. 
The index, appearing in volume 4B of the Cumulative Supplement, is confined 
mainly to new laws and such amendatory laws as are not reflected in the original 
index. 


The members of the North Carolina Bar are requested to communicate any de- 
fects they may find in the Genera] Statutes or in this Supplement, and any sugges- 
tions they may have for improving the Genera] Statutes, to the Division of Legis- 
lative Drafting and Codification of Statutes of the Department of Justice, or to 
The Michie Company, Law Publishers, Charlottesville, Virginia. 


Scope of Volume 


Statutes: 


Permanent portions of the general laws enacted at the 1951, 1953, 1955, 1956 
and 1957 Sessions of the General Assembly affecting Chapters 83-105 of the 
General Statutes. 


Annotations: 


Sources of the annotations: 
North Carolina Reports volumes 230 (p. 577)-246 (p. 546). 
Federal Reporter 2nd Series volumes 175-244. 
Federal Supplement volumes 84-151. 
United States Reports volumes 338-353. 
Supreme Court Reporter volumes 70-77. 
North Carolina Law Review volumes 28-31 (p. 523). 
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Chapter 83. 


Architects. 
Sec. Sec. 
83-1. Definitions. 83-12. Practice without certificate unlaw- 
83-2. North Carolina Board of Architec- ful. 
ture; creation; membership; vacan- 


cies. 


§ 83-1. Definitions.—When used in this chapter, unless the context other- 
wise requires : 

(a) “Architect”? means a person who is technically qualified and licensed under 
the laws of this State to practice architecture. 

(b) The practice of architecture consists of rendering or offering to render serv- 
ice by consultations, investigations, evaluations, preliminary studies, plans, speci- 
fications, contract documents and a coordination of all factors concerning the 
design and supervision of construction of buildings or any other service in con- 
nection with the designing or supervision of construction of buildings located 
within the boundaries of the State, regardless of whether such services are per- 
formed in connection with one or all of these duties, or whether they are per- 
formed in person or as the directing head of an office or organization performing 
them. 

(c) The term “Board” as used in this chapter shall mean the North Carolina 
Board of Architecture, as established under this chapter. (1951, c. 270, s. 9; 
so 14 Cu s69 ss ol Oo ere 130 ase lt 1957c, 794, ss eile, 2.) 


Editor’s Note.— words “render service” near the beginning 
The 1951 amendment rewrote this sec- of subsection (b). It also substituted 
tion. “North Carolina Board of Architecture” 


The 1957 amendment deleted the words for “State Board of Architectural Exami- 
“to clients” formerly appearing after the nation and Registration” in subsection (c). 


§ 83-2. North Carolina Board of Architecture; creation; member- 
ship; vacancies.—There shall be a North Carolina Board of Architecture, con- 
sisting of five members, to be appointed by the Governor in the following manner, 
to wit: Within thirty days after the ninth day of March, one thousand nine 
hundred and fifteen, the Governor shall appoint five persons who are reputable 
architects residing in the State of North Carolina, who have been engaged in 
the practice of architecture at least ten years. The five persons so appointed by 
the Governor shall constitute the North Carolina Board of Architecture, and 
they shall be appointed for one, two, three, four, and five years, respectively. 
Thereafter, in each year, the Governor in like manner shall appoint one licensed 
architect to fill the vacancy caused by the expiration of the term of office, the 
term of such new members to be for five years. If vacancy shall occur in the 
Board for any cause, the same shall be filled by the appointment of the Governor. 
Ol owc 2/0nS iC, Sans s4980 2 1957 "C704 5) <3.) 

Editor’s Note.— The 1957 amendment tion and Registration” to “North Carolina 
changed the name of the Board from Board of Architecture.” 
“State Board of Architectural Examina- 
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§ 83-3. Oath of members.—Each member of the North Carolina Board 
of Architecture shall, before entering upon the discharge of the duties of his office, 
take and file with the Secretary of State an oath in writing to properly perform 
the duties of his office as a member of said Board, and to uphold the Constitution 
of North Carolina and the Constitution of the United States. (1915, c. 270, s. 
25°C. w., S0498/ 3 1957, c. /94. sae) 

Editor’s Note. — The 1957 amendment Architecture” for “State Board of Archi- 
substituted ‘North Carolina Board of tectural Examination and Registration.” 


83-5. Seal of Board.—The Board shall adopt a seal for its own use. 
‘The seal shall have the words “North Carolina Board of Architecture,’ and the 
secretary shall have chargé, care, and) custody, thereof. 9(1915.cec/ ee. 
S., s. 4989; 1957, c. 794, s. 5.) 
Editor’s Note.— The 1957 amendment Examination and Registration, State of 
substituted “North Carolina Board of Ar- North Carolina.” 
chitecture”’ for “Board of Architectural 


§ 83-6. Meeting of Board; quorum.—The Board shall meet once a year 
for the purpose of electing officers and transacting such other business as may 
properly come before it. Due notice of such annual meeting, and the time and 
place thereof, shall be given to each member by letter, sent to his last post-office 
address at least ten days before the meetings, and thirty days’ notice of such an- 
nual meeting shall be given in some newspaper published in the city of Raleigh, 
at least once a week for four weeks preceding such meeting. Three members of 
the Board shall constitute a quorum. (1915, c. 270, s. 1; C. S., s. 4990; 1957, 
c. 794, s. 6.) 

Editor’s Note. — The 1957 amendment ceeding year” formerly appearing after 
deleted the words “in July of each suc- the word “year” in the first sentence. 


§ 83-8. Examination and certificate of applicant.—Any person here- 
after desiring to be registered and admitted to the practice of architecture in the 
State shall make a written application for examination to the North Carolina 
Board of Architecture, on a form prescribed by the Board, giving his name, age 
(which shall not be less than twenty-one years), his residence, and such evi- 
dence of his qualification and proficiency as may be prescribed by said Board, 
which application shall be accompanied by a fee in such amount as may be es- 
tablished by the Board, not however, in excess of twenty-five dollars ($25.00) 
for residents of this State and fifty dollars ($50.00) for nonresidents. If said 
application is satisfactory to the Board, then the applicant shall be entitled to 
an examination to determine his qualifications. If the result of the examination 
of any applicant shall be satisfactory to the Board, then the Board shall issue to 
the applicant a certificate to practice architecture in North Carolina. Any per- 
son failing to pass such examination may be re-examined at any regular meeting 
of the Board at a fee to be established by the Board, such fee not to exceed 
twenty-five dollars ($25.00), (1915, c. 270, s. 34.1919) ec) 3365s Us Gaps: 
4992; 1957, c. 794, .s.7:7.) 

Editor’s Note. — The 1957 amendment substituted in lieu thereof the words 
struck out the words “Board of Architec- ‘North Carolina Board of Architecture.” 
tural Examination and Registration” and It also made changes in the fees. 


§ 83-9. Refusal, revocation, or suspension of certificates. — Said 
Board may, in accordance with the provisions of chapter 150 of the General 
Statutes, refuse to grant certificate to any person convicted of a felony, or who, 
in the opinion of the Board, has been guilty of gross, unprofessional conduct, or 
who is addicted to habits of such character as to render him unfit to practice archi- 
tecture. The North Carolina Board of Architecture may suspend for a period 
or revoke the certificate of admission to practice, and forbid practice by any archi- 
tect on grounds of dishonest practice, unprofessional conduct, or incompetence. 
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The procedure for such action shall be in accordance with the provision of chap- 
fer L50sortne: General otatutesn’ (1915, ce 270) .s8.53°1919, cx 3367)s:'3:G2S5 s. 
4993; 1953, c. 1041, s. 1; 1957, c. 794, s. 8.) 

Editor's Note.—The 1953 amendment, The 1957 amendment substituted “North 
effective July 1, 1953, inserted the refer- Carolina Board of Architecture” for “Board 
ences to chapter 150 of the General Stat- of Architectural Examination and Regis- 
utes, and made other changes. tration.” 


83-10. Examination fees; expenses of Board.—All examination 
fees shall be paid in advance to the treasurer of said North Carolina Board of 
Architecture. The State of North Carolina shall not be liable for the compen- 
sation of any members or officers of said Board. All expenses incurred by said 
Board in the necessary discharge of their duties shall be paid out of funds de- 
rived from examination fees herein provided for, and shall be paid by the treas- 
urer upon warrant drawn by the secretary and approved by the president. ‘The 
said Board shall have the power to determine what are necessary expenses and 
to fix the salaries of the respective officers. (1915, c. 270, s. 6; C. S., s. 4994; 
1997) 6/945, 5.9.) 

Editor’s Note.— The 1957 amendment chitecture”’ for “Board of Architectural 
substituted “North Carolina Board of Ar- Examination and Registration.” 


§ 83-11. Annual renewal of certificate; fee.—Every architect con- 
tinuing his practice in the State shall, on or before the first day of July in each year, 
obtain from the North Carolina Board of Architecture a renewal of his certificate 
for the ensuing year upon the payment of a fee in such amount as may be fixed 
by the Board, not however, in excess of twenty-five dollars ($25.00) ; and up- 
on failure to do so shall have his certificate of admission to practice, revoked, 
but such certificate may be renewed at any time within one year upon the payment 
of the prescribed renewal fee and an additional five dollars ($5.00) for late re- 
mewale cl JLO cy SSO" s.02 7 Carom S: 4999 31.95). 01.130) Ss #2691957 ,.ce/94,s, 10.) 


Editor’s Note.—Prior to the 1951 amena- Carolina Board of Architecture” for 


ment the annual renewal fee was $5.00 and “Board of Architectural Examination and 
the fee for renewal after revocation was Registration” and made changes in the 
$10.00. fees. 


The 1957 amendment substituted “North 


83-12. Practice without certificate unlawful.—In order to safeguard 
life, health and property, it shall be unlawful for any person to practice architec- 
ture in this State as defined in this chapter, except as hereinafter set forth, or use 
the title “Architect” or display or use any words, letters, figures, title, sign, card, 
advertisement, or other device to indicate that such person practices or offers to 
practice architecture, or is an architect or is qualified to perform the work of an 
architect, unless such person shall have secured from the Board a certificate of ad- 
mission to practice architecture in the manner herein provided, and shall thereafter 
comply with the provisions of the laws of North Carolina governing the registra- 
tion and licensing of architects. 

Nothing in this chapter shall prevent any person who is qualified under the law 
as a “registered engineer” from performing such architectural work as is incidental 
to engineering projects or utilities. 

Nothing in this chapter shall be construed to prevent any individual from mak- 
ing plans or data for buildings for himself; nothing in this chapter shall prevent 
any person from selling or furnishing plans for the construction of residence or 
farm or commercial buildings of a value not exceeding twenty thousand dollars 
($20,000.00) ; provided that such persons preparing plans and specifications for 
buildings of any kind shall identify such plans and specifications by placing there- 
on the name and address of the author. 

Any person not registered under this chapter, who shall in any way hold him- 
self out to the public as an architect, or practice architecture as herein defined, or 
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seek to avoid the provisions of this chapter by the use of any other designation than 
the title of “Architect”, shall be guilty of a misdemeanor and shall upon conviction 
be sentenced to pay a fine of not iess than one hundred dollars ($100.00) nor more 
than five hundred dollars ($500.00) or suffer imprisonment for a period not ex- 


ceeding three months or both so fined and imprisoned, each day of such unlawful 


practice to constitute a distinct and separate offense. 


(1915,-c2:270;'s4e Cee 


4996; 1941, c7 369, ss. 1,2; 19515 er 1130, "50 S.l05/ cr 7 o4e cele 


Editor’s Note.— 

The 1951 amendment rewrote this sec- 
tion. 

The 1957 amendment substituted “‘in- 
dividual” for “person” in line one of the 
third paragraph. 

Right of Unregistered Person to Re- 
cover for Work on Plans. — Plaintiff, a 
builder-designer, but not a licensed archi- 
tect, who made preliminary studies, con- 
sulted with defendants and made changes 


on plans calling for the construction of a 
residence originally intended to cost about 
$18,000, could recover on a quantum 
meruit basis for the work he performed 
on the plans up to the time the residence 
designed did not exceed in value $20,000, 
but he was not entitled to recover for any 
work performed after the plans called for 
a residence of a value in excess of $20,000. 
Tillmanvev.1L albert,c44.9 Nem Ge TOMO OmEOS 
E. (2d) 101 (1956). 


§ 83-15. Copy to registered architects.—A notice and copy of this 
chapter shall be mailed by the secretary of the North Carolina Board of Archi- 
tecture to each architect in and out of the State to whom a certificate has been 
issued. under this chapter. (1919, c. 336, s. 3; C.iS., s. 4993 ; 1957, ca/94 see! 


Editor’s Note.— The 1957 amendment  chitecture’ for “State Board of Architec- 
substituted “North Carolina Board of Ar- tural Examination and Registration.” 


Chapter 84. 
Attorneys at Law. 


Article 1. Sec. 
Qualifications -£ Attorney: Unauthorized 84-5. Prohibition as to practice of law by 
Practice of Law. corporation. 
Sec. 
84-4. Persons other than members of State 
Bar prohibited from practicing law. 
ARTICLE 1. 


Qualifications of Attorney; Unauthorized Practice of Law. 


§ 84-2. Persons disqualified. 


Local Modification.— 
Anson; 1951, c. 7. 


§ 84-4. Persons other than members of State Bar prohibited from 
practicing law.—It shall be unlawful for any person or association of persons, 
except members of the Bar of the State of North Carolina admitted and licensed 
to practice as attorneys at law, to appear as attorney or counselor at law in any 
action or proceeding in any court in this State or before any judicial body or the 
North Carolina Industrial Commission, Utilities Commission, or the Employment 
Security Commission ; to maintain, conduct, or defend the same, except in his own 
behalf as a party thereto; or, by word, sign, letter, or advertisement, to hold out 
himself, or themselves, as competent or qualified to give legal advice or counsel, 
or to prepare legal documents, or as being engaged in advising or counseling in 
law or acting as attorney or counselor at law, or in furnishing the services of 
a lawyer or lawyers; and it shall be unlawful for any person or association of 
persons except members of the Bar, for or without a fee or consideration, to give 
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legal advice or counsel, perform for or furnish to another legal services, or to 
prepare directly or through another for another person, firm or corporation, any 
will or testamentary disposition, or instrument of trust, or to organize corpora- 
tions or prepare for another person, firm or corporation, any other legal document. 
Provided, that nothing herein shall prohibit any person from drawing a will for 
another in an emergency wherein the imminence of death leaves insufficient time 
to have the same drawn and its execution supervised by a licensed attorney at law. 
The provisions of this section shall be in addition to and not in lieu of any other 
Mais elONS OLeChapler O4: tvodwics loys Sal 193/) Cleo sails O55 C2520) Stxle) 


Editor’s Note.— 

The 1955 amendment rewrote this sec- 
tion. 

Right to Enjoin Unlawful Practice of 
Law.—A cemetery lot owner could not 
enjoin a cemetery corporation from prac- 


ticing law without a license—a criminal 
offense, since he had an adequate remedy 
at law by having the corporation indicted 
and convicted by the State. Mills v. Caro- 
lina Cemetery Park Corp., 242 N. C. 20,. 
86 S. E. (2d) 893 (1955). 


§ 84-5. Prohibition as to practice of law by corporation.—lIt shall be 
unlawful for any corporation to practice law or appear as an attorney for any 
person in any court in this State, or before any judicial body or the North Caro- 
lina Industrial Commission, Utilities Commission, or the Employment Security 
Commission, or hold itself out to the public or advertise as being entitled to prac- 
tice law; and no corporation shall organize corporations, or draw agreements, or 
other legal documents, or draw wills, or practice law, or give legal advise, or hold 
itself out in any manner as being entitled to do any of the foregoing acts, by or 
through any person orally or by advertisement, letter or circular. The provisions 
of this section shall be in addition to and not in lieu of any other provisions of 
chapter 84. Provided, that nothing in this section shall be construed to prohibit 
a banking corporation authorized and licensed to act in a fiduciary capacity from 
performing any clerical, accounting, financial or business acts required of it in 
the performance of its duties as a fiduciary or from performing ministerial and 
clerical acts in the preparation and filing of such tax returns as are so required, 
or from discussing the business and financial aspects of fiduciary relationships. 
lc) ewer oferere a1 9576 Calo oe sar2 5195505 SPOS ..25) 

Editor’s Note.— 
The 1955 amendment rewrote this sec- 
tion, 


ARTICLE 2. 
Relation to Client. 
§ 84-11. Authority filed or produced if requested. 


Right to Question Authority of At- 
torney.— While an attorney who claims to 
enter an appearance for any party to an ac- 
tion may be required to produce and file a 
power or authority as provided in this sec- 
tion, once an attorney has entered an ap- 


pearance and has been recognized by the 
court as the attorney in the cause, the op- 
posite party may not call in question his 
authority. Henderson v. Henderson, 232 N. 
(Cx dy BO Se 1 (a) PE? (MSO). 


ARTICLE 3. 


Arguments. 


§ 84-14. Court’s control of argument. 


Counsel and 
Fact.— 

Counsel have the right to argue the whole 
case as well of law as of fact. Brown v. 
Wiestale 231s New Ca5Ose 550 On lees (2d) 97 


(1949). 


May Argue Both Law 


The right of counsel to state in his argu- 
ment to the jury what he conceives the 
law of the case to be has been upheld 
in numerous decisions. State v. Bovender, 
233° N.8C)683,'65 9. Ev (2d) 323 (1951) 

Reading Reported Cases Discussing In- 


§ 84-15 


applicable Principles of Law.—Broad and 
comprehensive as the provisions of this 
section are, they do not permit counsel to 
read to the jury decisions discussing prin- 
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ciples of law which are irrelevant to the 
case and have no application to the facts 
in evidence. State v. Crisp, 244 N. C. 407, 
94 S. E. (2d) 402 (1956). 


ARTICLE 4. 
North Carolina State Bar. 


§ 84-15. Creation of North Carolina State Bar as an agency of the 


State. 

Editor’s Note.— 

For an article on “The Organized Bar 
in North Carolina”, see 30 N. C. Law 
Rev. 337. 

The purpose of the statute creating the 


improving the administration of justice, 
particularly in dealing with the problem 
of admission to the bar, and of disciplin- 
ing and disbarring attorneys at law. Baker 
v. Varser, 240 N. C. 260, 82 S. E. (2d) 90 


North Carolina State Bar is to enable (1954). 


the bar to render more effective service in 


§ 84-17. Government. 

All councilors elected from any additional judicial districts will be elected for 
a term of three years, except as may be hereinafter provided in G. 8. 84-18 and 
Ge S) 84-19. (1933). .ceZ10;2593.501937, CaS] cues O55cm 00cm 

Editor’s Note.— The 1955 amendment thereto. As the first paragraph was not 
changed “shall” to “will” in the second changed it is not set out. 
paragraph and added the exception clause 


§ 84-18. Election of councilors, — Within thirty days after this article 
shall have gone into effect the judge of each judicial district shall, by notice 
posted at the front door of each courthouse within his district and by such other 
means as he shall think desirable, call a meeting of the attorneys residing within 
his district, and any others who may declare in writing their desire to be affiliated 
with that district, as hereinabove provided, for the purpose of organizing the 
bar of the district. the said meeting to be held at a place deemed by the judge 
to be convenient. on a day fixed. not less than twenty nor more than thirty days 
from posting of notice. At that meeting such attorneys as attend shall con- 
stitute a quorum, and shall forthwith form such organization herein referred 
to as the “district bar,’ as they may deem advisable, of which organization all 
active members of the North Carolina State Bar entitled to vote in that district 
shall be members. The district bar shall be the subdivision of the North Carolina 
State Bar for that judicial district, and shall adopt such rules, regulations and 
bylaws not inconsistent with this article as it shall see fit, a copy of which shall 
be transmitted to the secretary-treasurer of the North Carolina State Bar when 
organized; and copies of any amendments of such rules, regulations, and bylaws 
shall likewise be sent to said secretary-treasurer. The district bar shall elect a 
councilor to represent that district and all elections of councilors, for regular 
terms, shall be held as provided by rules, regulations and bylaws adopted at the 
district bar. In case of a vacancy in the office or position of councilor by death, 
resignation or otherwise, the president of the district bar shall appoint a mem- 
ber of his district bar who shall serve as councilor for said unexpired term and 
until the next meeting of the district bar for the election of a councilor for that 
district. In case the judge of any judicial district, by reason of physical dis- 
ability or otherwise, shall fail to call the meeting aforesaid within thirty 
days after this article shall have gone into effect, the same may be called within 
thirty days thereafter by any two attorneys residing in said district, by 
written notice signed by them and delivered to the clerk of the court of each 
county in the district to be posted at the front door of each courthouse as afore- 
said, the said meeting to be held on a day fixed not less than twenty nor more 
than thirty days after the posting of said notice; and thereupon the same pro- 
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ceedings shall take place as though the meeting had been called by the judge as 
aforesaid. Any clerk to whom any such notice shall be delivered to be posted 
shall immediately post the same and shall write upon the said notice the exact 
gate and time when the same is so posted. In case more than one notice shall 
be posted hereunder by different groups of attorneys, that posted first in point 
of time shall prevail and be deemed to be the notice provided for under this article. 
Pending the organization of the council as hereinafter provided, notification of 
the election of each councilor shall be sent within five days after such election 
by the secretary of the district bar to the clerk of the Supreme Court of North 
Carolina; but after the organization of the council such notices shall be sent 
to its secretary-treasurer. In case neither the judge nor any two members shall 
call a meeting as aforesaid, a councilor for the said district, residing therein, 
shall be named at a meeting of such members of the council as shall have been 
elected in accordance herewith, to serve until such district bar shall be organized 
under the provisions of this article (except as to the time for calling meetings), 
either on the call of the judge of the district court or of two members of the bar, 
and shall have elected a councilor to serve for the unexpired term of the councilor 
so mianied, *(1933..cazl0, s, 421953 er 1310)s21>) 

Editor’s Note—The 1953 amendment line eighteen, and inserted the fifth sen- 
rewrote the fourth sentence beginning in tence. 


§ 84-19. Change of judicial districts. 

Provided that procedures for organization of the district bars shall be in ac- 
cordance with G. S. 84-18 and that beginning July 1, 1955, it is provided that 
new councilors for the first, tenth and fifteenth districts shall be elected for a 
term of one year; those from the sixth, thirteenth, eighteenth and twenty-seventh 
districts for a period of two years; and those from the eighth, ninth, twelfth and 
twenty-fourth districts for a period of three years; provided that in subsequent 
elections for the said district the terms shall be for three years. Such term shall 
run from the election of said councilors following organization of the district bars 
subsequent to April 20, 1955. The terms of councilors residing in the second, 
third, fourth, fifth, seventh, eleventh, fourteenth, sixteenth, seventeenth, nine- 
teenth, twentieth, twenty-first, twenty-second, twenty-third, twenty-fifth, twenty- 
sixth, twenty-eighth, twenty-ninth, and thirtieth districts shall continue under 
the terms and conditions as when elected or appointed and their successors for said 
district shall be elected for a term of three years from the date of the expiration 
of the said terms, provided that if at the time of the organization of the district 
bar the term of the councilor who is a resident of the said district having ex- 
pired or a vacancy existing by death, resignation or otherwise, then at the organi- 
zation of said district bar provision may be made for the election or appointment 
of a councilor to represent the said district. 


As soon as may be practicable following the organization of the several district 
bars where the composition of such districts shall have had a change in the coun- 
ties comprising said district, the officers of the district being divided or rearranged 
shall for the purpose of preservation, forward the records of the expiring district 
bar to the council of the North Carolina State Bar who shall preserve the same 
in the offices of the North Carolina State Bar. (1933, c. 210, s. 5; 1955, c. 651, 
Se Pg) 

Editor’s Note.— The 1955 amendment section. As the first paragraph was not 
added the above two paragraphs to this changed it is not set out. 


§ 84-20. Compensation of councilors.—The members of the council 
and members of committees when actually engaged in the performance of their 
duties, including committees sitting upon disbarment proceedings, shall receive 
as compensation, not exceeding ten ($10.00) dollars per day for the time spent in 
attending meetings, and shall receive actual expenses of travel and subsistence 
while engaged in his duties provided that for transportation by use of private 
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automobile the expense of travel shall not exceed seven cents per mile. The 
council shall determine per diem, subsistence and mileage to be paid. Such allow- 
ance as may be fixed by the council shall be paid by the secretary-treasurer of the 


North Carolina State Bar upon certified statements presented by each member. 


(1933, c. 210, s. 6; 1935, c. 34; 1953, c. 1310, s. 2.) 


Editor’s Note.— 
The 1953 amendment rewrote the latter 
part of the first sentence. 


§ 84-23. Powers of council. 

North Carolina Bar, Inc., Has Jurisdic- 
tion Over Unethical Conduct of Counsel. 
—While the court has the inherent power 
to act whenever it is made to appear that 
the conduct of counsel in a cause pending 


tions of propriety and ethics are ordinarily 
for the consideration of the North Carolina 
Bar, Inc., which is now vested with juris- 
diction over such matters. McMichael v. 
Proctom 243 Na C2479) 69 neem 1 


in court is improper or unethical, ques- (1956). 


§ 84-24. Admission to practice.—The provisions of the law now obtain- 
ing with reference to admission to the practice of law, as amended, and the rules 
and regulations prescribed by the Supreme Court of North Carolina with ref- 
erence thereto, shall continue in force until superseded, changed or modified by 
or under the provisions of this article. 

For the purpose of examining applicants and providing rules and regulations 
for admission to the Bar including the issuance of license therefor, there is here- 
by created the Board of Law Examiners, which shall consist of seven members 
of the Bar, elected by the council of the North Carolina State Bar, who need 
not be members of the council. No teacher in any law school, however, shall 
be eligible. The members of the Board of Law Examiners elected from the Bar 
shall each hold office for a term of three years: Provided, that the members first 
elected shall hold office, two for one year, two for two years, and two for three 
years. 

The secretary of the North Carolina State Bar shall be the secretary of the 
Board, and serve without additional pay. The Board of Law Examiners shall 
elect a member of said Board as chairman thereof, who shall hold office for such 
period as said Board may determine. 

The examination shall be held in such manner and at such times as the Board 
of Law Examiners may determine. 

The Board of Law Examiners, subject to the approval of the council, shall by 
majority vote, from time to time, make, alter and amend such rules and regu- 
lations for admission to the Bar as in their judgment shall promote the welfare of 
the State and the profession: Provided, that any change in the educational re- 
quirements for admission to the Bar shall not become effective within two years 
from the date of the adoption of such change. 

All such rules and regulations, and modifications, alterations and amendments 
thereof, shall be recorded and promulgated as provided in § 84-21 in relation 
to the certificate of organization and the rules and regulations of the council. 

Whenever the council shall order the restoration of license to any person as 
authorized by § 84-32, it shall be the duty of the Board of Law Examiners to 
issue a written license to such person, noting thereon that the same is issued in 
compliance with an order of the council of the North Carolina State Bar, whether 
the license to practice law was issued by the Board of Law Examiners or the 
Supreme Court in the first instance. 

Appeals from the Board shall be had in accordance with rules or procedures 
as may be approved by the Supreme Court as may be submitted under G. S. 84-21 
ot as may be promulgated by the Supreme Court. (1933, c. 210, s. 10; c. 331; 
1935, cc.. 33; 61; 1941, c, 344, s. 6; 1947, 77; 1951,-c, 991, s. 12 1953Memiaies) 


Editor’s Note.— 
The 1951 amendment rewrote the fourth 


paragraph and the 1953 amendment added 
the last paragraph. 
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§ 84-25 


A person does not have a natural or 
constitutional right to practice law; it is 
a privilege or franchise to be earned by 
hard study and compliance with the quali- 
fications for admission to practice law pre- 
scribed by law. By virtue of its police 
power a state is authorized to establish 
qualifications for admission to practice law 
in its jurisdiction. Baker v. Varser, 240 N. 
Ce260mseeoe ss. (2d) 90) 954): 

Applicant Has Burden of Showing Com- 
pliance with Residence Requirement.—The 
burden of showing that he has the qualifi- 
cations to comply with requirements of 
Rule Five of the Rules Governing Admis- 
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§ 84-32 


adopted under authority of this article, 
and specifying the resident requirement, 
rests upon the applicant, and if the proof 
offered by him fails to satisfy the Board 
of Law Examiners that he has the quali- 
fications required by the rule, it is their 
duty to deny his application to take the 
examination for admission. Baker v. Var- 
ser, 240 N. ©. 260, 82 S. BE. (2d) 90 (1954). 
The findings of fact made by the Board 
of Law Examiners supported by the evi- 
dence are conclusive upon a _ reviewing 
court, and are not within the scope of re- 
viewing powers. Baker v. Varser, 240 N. 
CeeGOms2 ron La(ed)90m(1954))e 


sion to Practice of Law in North Carolina, 


§ 84-25. Fees of applicants.—All applicants before the Board of Law 
Examiners shall pay such fees as prescribed under the rules of said Board as 
may be promulgated under G. S. 84-21 and G. S. 84-24. (1935, c. 33, s. 1; 1955, 
COTS HO.) 

Editor’s Note.— The 1955 amendment 
rewrote this section. 


84-26. Pay of Board of Law Examiners.—Fach member of the 
Board of Law Examiners shall receive the sum of fifty dollars for his services 
in connection with each examination and shall receive his actual expenses of 
travel and subsistence while engaged in duties assigned to him, provided that 
for transportation by the use of private automobile the expense of travel shall 
imoume OCCU Eseveny celltsaper mile. 41930) Goo, 08.125 193/,.00305.1953.4c.1310, 
Se) 

Editor’s Note.— 
The 1953 amendment increased the mile- 
age from five to seven cents per mile. 


§ 84-32. Records and judgments and their effect; restoration of 
licenses.—In the case of persons charged with an offense cognizable by the 
council or any committee thereof, a complete record of the proceedings and evi- 
dence taken before the council or any committee thereof shall be made and pre- 
served in the office of the secretary-treasurer, but the council may, upon sufficient 
cause shown and with the consent of the person so charged, cause the same to 
be expunged and destroyed. Final judgments of suspension or disbarment shall 
be entered upon the judgment docket of the superior court of the county where- 
in the accused resides, and also upon the minutes of the Supreme Court of North 
Carolina; and such judgment shall be effective throughout the State. 

Whenever an attorney desires to voluntarily surrender his license to the coun- 
cil and the council consents to accept the same, he shall make such request and 
surrender in writing directed to the council and the council shall enter an order 
containing the conditions of acceptance of said license and a copy of such order 
shall be filed with the clerk of the Supreme Court and with the clerk of the su- 
perior court of the county of residence or prior residence of the licensee; pro- 
vided, however, that the council may refuse to accept surrender of license in 
any case. 

Whenever any attorney has been deprived of his license, the council, in its 
discretion, may restore said license upon due notice being given and hearing had 
and satisfactory evidence produced of proper reformation of the licentiate be- 
foresrestotations mL O0oucr sc lOms el es 1O35. "cr /d, 642% 1953" cy 1310) .s.84)) 

Editor’s Note.— 

The 1953 amendment inserted the sec- 
ond paragraph. 
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§ 84-34. Membership fees and list of members.—Every active mem- 
ber of the North Carolina State Bar shall on or before the first day of January, 
nineteen hundred and thirty-four, pay to the secretary-treasurer, without demand 
therefor, in respect of the calendar year nineteen hundred and thirty-three, a 
membership fee of three dollars, and shall thereafter, prior to the first day of 
july of each year, beginning with and including the year nineteen hundred and 
thirty-four, pay to the secretary-treasurer, in respect of the calendar year in which 
such payment is herein directed to be made, an annual membership fee of three 
dollars, and shall thereafter, prior to the first day of July of each year, beginning 
with the calendar year one thousand nine hundred and thirty-nine, pay to the 
secretary-treasurer, in respect to the calendar year in which such payment is 
herein directed to be made, an annual membership fee of five dollars; and shall 
thereafter, prior to the first day of July, beginning with the calendar year 1955, 
pay to the secretary-treasurer, in respect to the calendar year in which such pay- 
ment is herein directed to be made, an annual membership fee of ten dollars 
($10.00) ; and in every case the member so paying shall notify the secretary-treas- 
urer of his correct post-office address. The said membership fee shall be re- 
garded as a service charge for the maintenance of the several services prescribed 
in this article, and shall be in addition to all fees now required in connection with 
admissions to practice, and in addition to all license taxes now or hereafter required 
by law. ‘The said fee shall not be prorated: Provided, that no fee shall be re- 
quired of an attorney licensed after this article shall have gone into effect until 
the first day of July of the second calendar year (a “calendar year” for the pur- 
poses of this article being treated as the period from January first to December 
thirty-first) following that in which he shall have been licensed; but this proviso 
shall not apply to.attorneys from other states admitted on certificate. The said 
fees shall be disbursed by the secretary-treasurer on the order of the council. 
The secretary-treasurer shall annually, at a time and in a law magazine or daily 
newspaper to be prescribed by the council, publish an account of the financial 
transactions of the council, in a form to be prescribed by it. The secretary-treas- 
urer shall compile and keep currently correct from the names and _ post-office 
addresses forwarded to him and from any other available sources of information 
a list of members of the North Carolina State Bar and furnish to the clerk of the 
superior court in each county, not later than the first day of October in each year, 
a list showing the name and address of each attorney for that county who has 
not complied with the provisions of this article. The name of each of the active 
members who shall be in arrears in the payment of membership fees for one or 
more calendar years shall be furnished to the presiding judge at the next term 
of the superior court after the first day of October of each year, by the clerk 
of the superior court of each county wherein said member or members reside, 
and the court shall thereupon take such action as is necessary and proper. The 
names and addresses of such attorneys so certified shall be kept available to the 
public. The Commissioner of Revenue is hereby directed to supply the secretary- 
treasurer, from his record of license tax payments, with any information for 
which the secretary-treasurer may call in order to enable him to comply with 
this requirement. 

The said list submitted to the several clerks of the superior court shall also be 
submitted to the council of the North Carolina State Bar at its October meeting 
of each year and it shall take such action thereon as is necessary and proper. 
(1933,-¢. 210, s21/7 ; 1939; c. 21,185, 2; 3391953; c. 1310, 's)5 511955," cmG eee 

Editor’s Note.— serted in the first sentence of the first 

The 1953 amendment added the second paragraph the provision making the an- 
paragraph and the 1955 amendment in- nual membership fee ten dollars. 


14 


§ 85-27 1957 CUMULATIVE SUPPLEMENT § 86-8 


Chapter 85. 


Auctions and Auctioneers. 


Article 2. 


Auction Sales of Articles Containing 
Hidden Value. 
Sec. 


85-27. Counties may tax. 
ARTICLE 2. 
Auction Sales of Articles Containing Hidden Value. 


§ 85-27. Counties may tax.—Counties may levy and collect an annual li- 


cense tax on the business taxed under this article not in excess of one hundred 
dollars ($100.00). (1953, c. 468.) 


Chapter 86. 


Barbers. 
Sec. 
86-11.1. [Repealed.] 
86-21. Refusal, revocation or suspension of 
certificates or permits. 


§ 86-7. Office; seal; officers and secretary; bond.—The Board shall 
maintain a suitable office in Raleigh, North Carolina, and shall adopt and use a 
common seal for the authentication of its orders and records. Said Board shall 
eiect its own officers, and in addition thereto, may elect or appoint a full time 
executive secretary who may or may not be a member of the Board, and whose 
salary shall be fixed by the Governor with the approval of the Advisory Budget 
Commission. Said full-time secretary, before entering upon the duties of his 
office, shall execute to the State of North Carolina a satisfactory bond with a duly 
licensed bonding company in this State as surety or other acceptable surety, such 
bond to be in the penal sum of not less than ten thousand dollars ($10,000.00) 
and conditioned upon the faithful performance of the duties of his office and the 
true and correct accounting of all funds received by him. Said full-time secre- 
tary shall turn over to the State Treasurer to be credited to the State Board of 
Barber Examiners all funds collected or received by him under this chapter, such 
funds to be held and expended under the supervision of the Director of the 
Budget, exclusively for the enforcement and administration of the provisions of 
this chapter, subject to the limitations hereof. Provided, however, that nothing 
herein shall be construed to authorize any expenditure in excess of the amount 
available from time to time in the hands of the State Treasurer derived from fees 
collected under the provisions of this chapter and received by the said State 
Treasurer in the manner aforesaid. (1929, c. 119, s. 7; 1941, c. 375, s. 4; 1943, 
Cm ets gL O40 OU Sa lO O/ Colo, S.. 1.) 

Editor’s Note.— 
The 1957 amendment rewrote the sec- 
ond sentence. 


§ 86-8. Salary and expenses; employees; audit; annual report to 
Governor.—Each member of the Board of Barber Examiners shall receive a 
salary to be fixed by the Governor with the approval of the Advisory Budget 
Commission, payable in equal monthly installments, and shall be reimbursed for 
his actual expenses, and shall receive 7¢ per mile for the distance traveled in 
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performance of his duties, which said salary and expenses, and all other salaries 
and expenses, in connection with the administration of this chapter, shall be paid 
upon warrant drawn on the State Treasurer, solely from the funds derived from 
the fees collected and received under this chapter. The Board shall employ such 
agents, assistants and attorneys as it may deem necessary. Each member of the 
Board of Barber Examiners, and each of its agents and assistants who collect 
any moneys or fees in the discharge of their duties, shall execute to the State of 
North Carolina a bond in the sum of one thousand dollars ($1,000.00) condi- 
tioned upon the faithful performance of his duties of office, and the true account- 
ing for all funds collected. There shall be annually made by the State Auditing 
Department, a complete audit and examination of the receipts and disbursements, 
and the State Board of Barber Examiners shall report annually to the Governor, 
a full statement of its receipts and expenditures, and also a full statement of its 
work during the year, together with such recommendations as it may deem ex- 
pédient. © (1929, ‘e. 119> $s: 8; 1943, c. 53, s. 23,1945) €2830; sv 30195 rcmees 
S22) 

Editor’s Note.— 

The 1957 amendment rewrote the first 
sentence. 


§ 86-11.1:; Repealed by Session Laws, 1951, c)821)\s. 3: 


§ 86-15. Fees.—The fee to be paid by applicant for examination to deter- 
mine his fitness to receive a certificate of registration, as a registered apprentice, 
shall be fifteen dollars ($15.00), and such fee must accompany his application. The 
annual license fee of an apprentice shall be five dollars ($5.00). The fee to be 
paid by an applicant for an examination to determine his fitness to receive a cer- 
tificate of registration as a registered barber shall be fifteen dollars ($15.00), and 
such fee must accompany his application. The annual license fee of a registered 
barber shall be five dollars ($5.00). All licenses, both for apprentices and for 
registered barbers, shall be renewed as of the thirtieth day of June of each and 
every year, and such renewals for apprentices shall be three dollars ($3.00), and 
for registered barbers five dollars ($5.00). The fee for restoration of an expired 
certificate for registered barbers shall be seven dollars ($7.00), and restoration of 
expired certificate of an apprentice shall be seven dollars ($7.00). ‘The fee to be 
paid for all barber shop permits, established, and under the inspection of the State 
Board of Barber Examiners as of July first, one thousand nine hundred and forty- 
five, shall be five dollars ($5.00), and the initial fee to be paid by barber shops 
thereafter established, [shall be five dollars ($5.00) for the first year], or portion 
thereof, and the annual renewal fee for each barber shop permit shall be five dol- 
lars ($5.00). ‘The fee to be paid for barber school permits operating on, or be- 
fore July first, one thousand nine hundred and forty-five, shall be twenty-five dol- 
lars ($25.00). The initial fee to be paid by each barber school thereafter estab- 
lished, shall be fifty dollars ($50.00), and the annual renewal fee for each barber 
school permit shall be twenty-five dollars ($25.00). Each barber shop permit 
and each barber school permit shall be renewed as of the thirtieth day of June, 
each and every year, and shall not be transferable from one person to another, and 
such barber shop and barber school permit shall be conspicuously posted within 
each shop or school, or any place or establishment: Provided, further, that all 
fees received under this chapter shall be used exclusively for the enforcement of 
this chapter as provided by law. (1929, c. 119, s. 14; 1937, c. 138, s. 4; 1945, c. 
SSO SHAN LOD leC OZ Le celal O57 Croll oman) 


Editor’s Note.— brackets in line seventeen and inserting in 
The 1951 amendment increased the fee in lieu thereof the following: “Any person or 
the first sentence from five to fifteen dol- persons, firm or corporation, before estab- 


lars. The amendatory act also provided that lishing or opening a barber shop that has 
the section be further amended by striking not heretofore been established py the per- 
out the words and figures appearing in son or persons, shall make application to 
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the State Board of Barber Examiners, on 
forms to be furnished by said board, for a 
permit to operate a barber shop, as pro- 
vided by section 1, Chapter 86, General 
Statutes, and no shop shall open tor busi- 
ness until inspected and approved by the 
State Board of Barber Examiners, its 
agents or assistants to determine whether 
or not said shop meets sanitary require- 
ments, as provided by § 86-17 of the Gen- 
eral Statutes, the fee to be paid tor inspec- 


§ 86-21. Refusal, revocation or 
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86-22 


tion of barber shop, as provided above, 
shall be ten dollars ($10.00).” 

The latter part of the amendatory act is 
so ambiguous that no attempt has been 
made to incorporate the quoted matter in 
this section. 

The 1957 amendment increased the fees 
in line four from three to five dollars, in 
line thirteen from four to seven dollars, in 
lines sixteen, eighteen and nineteen from 
two to five dollars. 


suspension of certificates or per- 


mits.—The Board may neither refuse to issue nor refuse to renew, nor suspend, 
or revoke any certificate of registration, barber shop permits, or barber school 
permits, however, for any of these causes, except in accordance with the provi- 


sions of chapter 150 of the General Statutes. 


(A929 So UIs 20s LOSS ren 218; 


ae 9454 C00, sa 7: 1L953hcr 1041" 2.) 


Editor’s Note.——The 1953 amendment, 
effective July 1, 1953, added the reference 


§ 86-22. Misdemeanors. 


12. The violation ot § 86-15 as appearing in the recompiled volume. 


to chapter 150 of the General Statutes and 
made other changes. 


(1929, ¢. 


Pimms. 21571033 4.01.95, 89) 15919377 e0 38.85. O27 19415 6 375,685 9101951. c: 


al ts.) 2: ) 

Editor’s Note.— 

The 1951 amendment added subsection 
12 at the end of this section. As the rest of 


the section was not changed by the amend- 
ment it is not set out. 


Chapter 87. 


Contractors. 


Article 1. 
General Contractors. 


Sec. 

87-11. Revocation of license; charges of 
fraud, negligence, incompetency, 
etc.; hearing thereon; reissuance 


of certificate. 


Article 2, 
Plumbing and Heating Contractors. 


meeting; officers; 
employment of per- 


87-18. Organization 
seal; rules; 
sonnel. 

87-21. Definitions; contractors licensed by 
Board; examination; posting li- 
CENSEe, etc: 

87-26. Corporations; partnerships; persons 
doing business under trade name. 


Article 3. 
Tile Contractors. 


87-35. Power of Board to revoke or sus- 
pend licenses; charges; procedure. 


Article 5. 
Refrigeration Contractors. 


87-52. Board of Examiners; appointment; 
term of office. 
2C—2 


Sec; 
87-53. Removal, qualifications and compen- 
sation of members; allowance for 


expenses. 

87-54. Organization meeting; officers; seal; 
rules. 

87-55. Regular and special meetings; quo- 
rum. 

87-56. Record of proceedings and register 
of applicants; reports. 

87-57. License required of persons, firms 
or corporations engaged in the 
refrigeration trade. 

87-58. Definitions; contractors licensed by 
Board; towns excepted; examina- 
tions. 

87-59. Revocation or suspension of license 
for cause. 

87-60. Re-issuance of revoked licenses; re- 
placing lost or destroyed licenses. 

87-61. Violations made misdemeanor; em- 
ployees of licensees excepted. 

87-62. Only one person in partnership or 
corporation need have license. 

87-63. License fees payable in advance; 
application of. 

87-64. Examination and license fees; an- 


nual renewal. 
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ARTICLE 1. 
General Contractors. 


§ 87-1. “General contractor’ defined; exemptions.—For the purpose 
of this article, a “general contractor” is defined as one who for a fixed price, 
commission, fee or wage, undertakes to bid upon or to construct any building, 
highway, sewer main, grading or any improvement or structure where the cost of 
the undertaking is twenty thousand dollars ($20,000.00) or more and anyone 
who shall bid upon or engage in constructing any undertakings or improvements 
above mentioned in the State of North Carolina costing twenty thousand dollars 
($20,000.00) or more shall be deemed and held to have engaged in the business of 
general contracting in the State of North Carolina. 

This section shall not apply to persons or firms or corporations furnishing or 
erecting industrial equipment, power plant equipment, radial brick chimneys, and 
monuments. (1925, ¢.\ 318; s. 1; 1931, c..62, 5.151937, c. 429;s, 11940 eee oo. 
LODO ECA CLO) 

Editor’s Note,— amount mentioned in the first paragraph 

The 1953 amendment increased the from $15,000.00 to $20,000.00. 


§ 87-4. First meeting of Board; officers; secretary-treasurer and 
assistants. 

The secretary-treasurer need not be a member of the Board, and the Board 
is hereby authorized to employ a full-time secretary-treasurer, and such other as- 
sistants and make such other expenditures as may be necessary to the proper 
carrying out of the provisions of this article. (1925, c. 318, s. 4; 1941, c. 257, 
s. 4; 1947, c. 611; 1951, e: 453.) 

Editor’s Note.— formerly appearing in the second para- 

The 1951 amendment deleted the provi- graph. As the first paragraph was not 
sion as to salary of the secretary-treasurer changed by the amendment it is not set out. 


§ 87-7. Records of Board; disposition of funds.— The secretary- 
treasurer shall keep a record of the proceedings of the said Board and shall re- 
ceive and account for all moneys derived from the operation of this article. Any 
funds remaining in the hands of the secretary-treasurer to the credit of the Board 
after the expenses of the Board for the current year have been paid shall be paid 
over to the Greater University of North Carolina for the use of the School of 
Engineering through the North Carolina Engineering Foundation. The Board 
has the right, however, to retain at least ten per cent of the total expense it in- 
curs for a year’s operation to meet any emergency that may arise. (1925, c. 318, 
Sahl 955 ec. Cole sie) 

Editor’s Note.—The 1953 amendment gineering Foundation” for the words “its 
substituted the words “the School of En- engineering department” formerly appear- 
gineering through the North Carolina En- ing at the end of the second sentence. 


§ 87-10. Application for license; examination; certificate; renewal. 
—Anyone hereafter desiring to be licensed as a general contractor in this State 
shall make and file with the Board, thirty days prior to any regular or special 
meeting thereof, a written application on such form as may then be by the Board 
prescribed for examination by the Board, which application shall be accompanied 
by the sum of eighty dollars ($80.00) if the application is for an unlimited li- 
cense, or sixty dollars ($60.00) if the application is for an intermediate license, 
or forty dollars ($40.00) if the application is for a limited license; the holder 
of an unlimited license shall be entitled to engage in the business of general 
contracting in North Carolina unlimited as to the value of any single project, the 
holder of an intermediate license shall be entitled to engage in the practice of 
genera] contracting in North Carolina but shall not be entitled to engage therein 
with respect to any single project of a value in excess of three hundred thousand 
dollars ($300,000.00), the holder of a limited license shall be entitled to engage 
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in the practice of general contracting in North Carolina but the holder shall not 
be entitled to engage therein with respect to any single project of a value in 
excess of seventy-five thousand dollars ($75,000.00) and the license certificate 
shall be classified as hereinafter set forth. Before being entitled to an examina- 
tion an applicant must show to the satisfaction of the Board from the application 
and proofs furnished that the applicant is possessed of a good character and is 
otherwise qualified as to competency, ability and integrity, and that the applicant 
has not committed or done any act, which, if committed or done by any licensed 
contractor would be grounds under the provisions hereinafter set forth for the 
suspension or revocation of contractor’s license, or that the applicant has not 
committed or done any act involving dishonesty, fraud, or deceit, or that the 
applicant has never been refused a license as a general contractor nor had such 
license revoked, either in this State or in another state, for reasons that should 
preclude the granting of the license applied for, and that the applicant has never 
been convicted of a felony: Provided, no applicant shall be refused the right to 
an examination, except in accordance with the provisions of chapter 150 of the 
General Statutes. 

Anyone failing to pass this examination may be re-examined at any regular 
meeting of the Board without additional fee. Certificate of license shall expire 
on the first day of December following the issuance or renewal and shall be- 
come invalid on that day unless renewed, subject to the approval of the Board. 
Renewals may be effected any time during the month of January without re- 
examination, by the payment of a fee to the secretary of the Board of sixty dol- 
lars ($60.00) for unlimited license, forty dollars ($40.00) for intermediate li- 
cense and twenty dollars ($20.00) for limited license: Provided, the classification 
herein provided for shall not apply to contracts of the State Highway and Public 
PVOrkoe Curse we CLO2 0 6Ce Lous 9a 193 lcs, O25 Sind Sas, Choco AZg: 
LOA CH LO/n Sal 20 993 cen OOO) Sale LOSS VENLOFM See) 

Editor’s Note.— the first paragraph, adding the reference 

The first 1953 amendment increased the to chapter 150 of the General Statutes. 
fees in the first and last paragraphs. The As the second and third paragraphs were 
second 1953 amendment, effective July 1, not affected by the amendments they are 
1953, rewrote the proviso at the end of not set out. 


§ 87-11. Revocation of license; charges of fraud, negligence, in- 
competency, etc.; hearing thereon; reissuance of certificate.—The Board 
shall have the power to revoke the certificate of license of any general contractor 
licensed hereunder who is found guilty of any fraud or deceit in obtaining a li- 
cense, or gross negligence, incompetency or misconduct in the practice of his 
profession, or willful violation of any provisions of this article. Any person may 
prefer charges of such fraud, deceit, negligence or misconduct against any gen- 
eral contractor licensed hereunder; such charges shall be in writing and sworn 
to by the complainant and submitted to the Board. Such charges, unless dis- 
missed without hearing by the Board as unfounded or trivial, shall be heard and 
determined by the Board in accordance with the provisions of chapter 150 of the 
General Statutes. 

The Board may reissue a license to any person, firm or corporation whose 
license has been revoked: Provided, three or more members of the Board vote 
in favor of such reissuance for reasons the Board may deem sufficient. 

The Board shall immediately notify the Secretary of State of its finding in the 
case of the revocation of a license or of the reissuance of a revoked license. 

A certificate of license to replace any certificate lost, destroyed or mutilated 
may be issued subject to the rules and regulations of the Board. (1925, c. 318, 
6910 591937, ¢:429, s24: 1953,.cs. 1041s, 42) 

Editor’s Note,— paragraph, and added thereto the refer- 

The 1953 amendment, effective July 1, ence to chapter 150 of the General Stat- 
1953, rewrote the latter part of the first utes. 
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§ 87-14. Regulations as to issue of building permits. — Any person, 
firm or corporation, upon making application to the building inspector or such 
other authority of any incorporated city, town or village in North Carolina 
charged’ with the duty of issuing building or other permits for the construction 
of any building, highway, sewer, grading or any improvement or structure where 
the cost thereof is to be twenty thousand dollars ($20,000.00) or more, shall, 
before he be entitled to the issuance of such permit, furnish satisfactory proof to 
such inspector or authority that he is duly licensed under the terms of this article 
to carry out or superintend the same, and that he has paid the license tax required 
by the Revenue Act of the State of North Carolina then in force so as to be 
qualified to bid upon or contract for the work for which the permit has been 
applied; and shall be unlawful for such building inspector or other authority to 
issue or allow the issuance of such building permit unless and until the applicant 
has furnished evidence that he is either exempt from the provisions of this article 
or is duly licensed under this article to carry out or superintend the work for 
which permit has been applied; and further, that the applicant has paid the 
license tax required by the State Revenue Act then in force so as to be qualified 
to bid upon er contract for the work covered by the permit; and such building 
inspector, or other such authority, violating the terms of this section shall be 
guilty of a misdemeanor and subject to a fine of not more than fifty dollars 
($50.00). (1925, c. 318, 8.13% 1931, c, 62/5745 19375 c2 42985 7 OAD ome sae 
190535702309, ) 

Editor’s Note.— amount in line six from $15,000.00 to 

The 1953 amendment increased the $20,000.00. 


ARTICLE 2! 
Plumbing and Heating Contractors. 


§ 87-16. Board of Examiners; appointment; term of office. 
Cited in Muse v. Morrison, 234 N. C. 
195, 66 S. E. (2d) 783 (1951). 


§ 87-18. Organization meeting; officers; seal; rules; employment of 
personnel.—The Board shall within thirty days after its appointment meet in the 
city of Raleigh and organize, and shall elect a chairman and secretary and treas- 
urer, each to serve for one year. Thereafter said officers shall be elected an- 
nually. The secretary and treasurer shall give bond approved by the Board for 
the faithful performance of his duties, in such sum as the Board may, from time 
to time determine. The Board shall have a common seal, shall formulate rules 
to govern its actions, and is hereby authorized to employ such personnel as it 
may deem necessary to carry out the provisions of this article. (1931, c. 52, s. 
SEO OO Ee O24 isye SAO, Cm lode Saale) 

Editor’s Note.— sion of the last sentence as to employment 

The 1953 amendment added the provi- of personnel. 


§ 87-21. Definitions; contractors licensed by Board; examination; 
posting license, etc.—(a) Definitions.—For the purpose of this article: 

(1) The word “plumbing” is hereby defined to be the system of pipes, fixtures, 
apparatus and appurtenances, installed upon the premises, or in a building, to 
supply water thereto and to convey sewage or other waste therefrom. 

(Z) The phrase “heating, group number one” shall be deemed and held to be 
the heating system of a building, which requires the use of high or low pressure 
steam, vapor or hot water, including all piping, ducts, and mechanical equipment 
appurtenant thereto, within, adjacent to or connected with a building, for com- 
fort heating. 

(3) The phrase “heating, group number two” shall be deemed and held to be 
the air conditioning system of a building, which provides conditioned air for 
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comfort cooling by the lowering of temperature, requiring, a total of more than 
15 motor horse power or a total of more than 15 tons of mechanical refrigera- 
tion, in single or multiple units, and air distribution ducts. 

(4) The word “heating” shall be deemed ard held to refer to heating group 
number one or heating group number two, or both. 

(5) Any person, firm or corporation, who for a valuable consideration, in- 
stalls, alters or restores, or offers to install, alter or restore, either plumbing, heat- 
ing group number one, or heating group number two, or any combination thereof, 
as defined in this article, shall be deemed and held to be engaged in the business 
of plumbing or heating contracting. 

(6) The word “contractor” is hereby defined to be a person, firm or corpora- 
tion engaged in the business of plumbing or heating contracting. 

(b) Eligibility and Examination of Applicants; Necessity for License. — In 
order to protect the public health, comfort and safety, the Board shall prescribe 
the standard of efficiency to be required of an applicant for license, and shall give 
an examination designed to ascertain the technical and practical knowledge of the 
applicant concerning the analysis of plans and specifications, estimating cost, 
fundamentals of installation and design, fire hazards and related subjects as same 
pertain to either plumbing or heating; and as a result of such examination, 
the Board shall issue a certificate of license in plumbing, heating group number 
one, or heating group number two, or any combination thereof, to appli- 
cants who pass the required examination, and a license shall be obtained, in ac- 
cordance with the provisions of this article, before any person, firm or corpora- 
tion shall engage in, or offer to engage in, the business of either plumbing 
o1 heating contracting, or any combination thereof. It is the purpose and intent 
of this section that the Board shall provide an examination for plumbing, heat- 
ing group number one, or heating group number two, and it is authorized 
to issue a certificate of license limited to either plumbing or heating group num- 
ber one, or heating group number two, or any combination thereof. Each ap- 
plication for examination shall be accompanied by a check, post office money 
order, or cash, in the amount of the annual license fee required by this article 
Regular examinations shall be given in the months of April and October of each 
year, and additional examinations may be given at such other times as the Board 
may deem wise and necessary. Any person may demand in writing a special 
examination, and upon payment by the applicant of the cost of holding such 
examination and the deposit of the amount of the annual license fee, the Board 
in its discretion will fix a time and place for such examination. A person who 
tails to pass any examination shall not be re-examined until the next regular 
examination. 

(c) To Whom Article Applies—The requirements of this article shall apply 
only tc persons, firms or corporations who engage in, or attempt to engage in, 
the business of plumbing or heating contracting, or any combination thereof, in 
cities or towns having a population of more than 3500 in accordance with the 
last official United States census. The provisions of this article shall not apply 
tc those who make minor repairs or minor replacements to an already installed 
system of plumbing or heating. 


(d) License Granted without Examination.—Persons who have an established 
place of business in cities or towns which attain a population of more than 3500, 
as indicated by the last official United States census, and who produce satisfac- 
tory evidence that they are engaged in the business of plumbing or heating con- 
tracting, and who have paid the required State revenue tax for the census year 
in which the municipality attained a population of more than 3500, shall be granted 
a certificate of license in the classification in which they are qualified, without 
examination, upon application to the Board and payment of the license fee. 

(e) Posting License; License Number on Contracts, etc.—The current license 
issued in accordance with the provisions of this article shall be posted in the 
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business location of the licensee, and its number shall appear on all proposals or 
contracts and requests for permits issued by municipalities. (1931, c. 52, s. 6; 
1939 §Cm22476. Son aU 51, Cc, Qootessn eee DOC ezo4m sas) 

Editor’s Note,— 

The 1953 amendment rewrote this sec- 
tion as changed by the 1951 amendment. 


§ 87-23. Revocation or suspension of license for cause.—The Board 
shall have power to revoke or suspend the license of any plumbing or heating 
contractor, or both, who is guilty of any fraud or deceit in obtaining a license, or 
who fails to comply with any provision or requirement of this article, or for 
gross negligence, incompetency, or misconduct, in the practice of or in carrying 
on the business of either a plumbing or heating contractor, or both, as defined in 
this article. Any person may prefer charges of such fraud, deceit, gross negli- 
gence, incompetency, misconduct, or fa*'ire to comply with any provision or re- 
quirement of this article, against any plumbing or heating contractor, or both, who 
is licensed under the provisions of this article. All of such charges shall be in 
writing and verified by the complainant, and such charges shall be heard and 
determined by the Board in accordance with the provisions of chapter 150 of 
the General. Statutes. (1931%¢, 52, s..8° 1939,.c. 2247 8. 5. 1953 "cu 10 eee) 

Editor’s Note.— reference to chapter 150 of the General 
The 1953 amendment, effective July 1, Statutes. 
1953, rewrote this section and added the 


| § 87-26. Corporations; partnerships; persons doing business under 
trade name.—(a) A license may be issued in the name of a corporation, pro- 
vided, one or more officers, or full time employee or employees, or both, em- 
‘powered to act for the corporation, are licensed in accordance with the provisions 
of this article; and provided such officers or employee or employees shall execute 
contracts to the extent of their license qualifications in the name of the said cor- 
poration and exercise general supervision over the work done thereunder. 

(b) A license may be issued in the name of a partnership provided one or 
more general partners, or full time employee or employees empowered to act for 
the partnership, are licensed in accordance with the provisions of this article, 
and provided such general partners or employee or employees shall execute con- 
tracts to the extent of their license qualifications in the name of the said part- 
nership, and exercise general supervision over the work done thereunder. 

(c) A license may be issued in an assumed or designated trade name, pro- 
vided the owner of the business conducted thereunder, or full time employee 
or employees empowered to act for the owner, are licensed in accordance with 
the provisions of this article; and such owner or employee or employees shall 
execute contracts to the extent of their license qualifications, in the said trade 
name, and exercise general supervision over the work done thereunder. 

(d) A certificate of license may be issued in accordance with the provisions 
of this article upon payment of the annual license fee by such corporation, part- 
nership, or owner of the business conducted under an assumed or designated 
trade name, as the case may be, and the names and qualifications of individual 
licensee or licensees connected therewith shall be indicated on the aforesaid li- 
Genses) 01931, C152, sl 2eulOj0 Rew 2Asa OOS Cuol).) 

Editor’s Note.— 

The 1957 amendment, effective January 
1, 1958, rewrote this section. 


§ 87-27. License fees payable in advance; application of.—All li- 
cense fees shall be paid in advance to the secretary and treasurer of the Board 
and by him held as a fund for the use of the Board. The compensation and ex- 
penses of the members of the Board as herein provided, the salaries of its em- 
ployees, and all expenses incurred in the discharge of its duties under this article 
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shall be paid out of such fund, upon the warrant of the chairman and secretary 


and treasurer: 


Provided, upon the payment of the necessary expenses of the Board 


as herein set out, and the retention by it of twenty-five per centum of the bal- 
ance of funds collected hereunder, the residue, if any, shall be paid to the State 


Treasurer. (1931, c. 5 


Editor’s Note.— 
The 1953 amendment substituted “chair- 
man” for “president” in line six. 


DESO Cel S 5 Ca /enLbU emcee sss O41 955 C4204, Ska) 


Cited in Muse v. Morrison, 234 N. C. 
UO, HS Sp 1a, (al) 2s} (Glee!) 


ARTICLE 3. 


Tile Contractors. 


§ 87-28. License required of tile contractors. 


This article is unconstitutional as an un- 
warranted interference with the fundamen- 
tal right to engage in an ordinary and in- 
nocuous occupation in contravention of ar- 
ticlewly SS 17.017 and 31.o0f the Constitu- 
tion of North Carolina. The statute cannot 


be upheld as an exercise of the police 
power, since its provisions have no sub- 
stantial relation to the public health, safety 
or welfare but tend to create a monopoly. 
Rollernvs Allen, 245 NS Cr°516, 960.0. 
(2d) 851 (1957). 


§ 87-35. Power of Board to revoke or suspend licenses; charges; 


procedure.—The Board shall have the power after hearing to revoke or suspend 
the license of any tile contractor upon satisfactory proof that such license was 
secured by traud or deceit practiced upon the Board, or upon satisfactory proof 
that such tile contractor is guilty of gross negligence, incompetency, or inefficiency 
in carrying on the business of tile contracting. Each charge against any con- 
tractor submitted to the Board shall be in writing and sworn to by the com- 
plainant. The procedure tor the revocation or suspension of a license shall be 
in accordance with the provisions of chapter 150 of the General Statutes. (1937, 
CmsOuses 7195300 1041.05.. 63) 


Editor’s Note.— Plumbing. — The license required by this 


The 1953 amendment, effective July 1, 
1953, added the reference to chapter 150 
of the General Statutes, and made other 


section is for those who install, alter, or 
restore plumbing, and is not required for 
the dismantling of plumbing. State v. Ker- 


changes. Mion, -ooon Ne Crucstes 60. Oo. Boe ced) 2580 
License Not Required for Dismantling of (1950). 
ARTICLE 4. 


Electrical Contractors. 


§ 87-43. Persons required to obtain licenses; examination required; 
licenses for firms or corporations.—No person, firm or corporation shall en- 
gage in the business of installing, maintaining, altering or repairing within the 
State of North Carolina any electric wiring, devices, appliances or equipment un- 
less such person, firm or corporation shall have received from the Board of 
Examiners of Electrical Contractors an electrical contractor’s license: Provided, 
however, that the provisions of this article shall not apply (a) to the installation, 
construction, or maintenance of power systems for the generation and primary 
and secondary distribution of electric current ahead of the customer’s meter; (b) 
to the installation, construction, maintenance, or repair of telephone, telegraph, 
or signal systems, by public utilities; (c) to any mechanic employed by a licensee 
of this Board; (d) to the installation, construction or maintenance of electrical 
equipment and wiring for temporary use by contractors in connection with the 
work of construction; (e) to the installation, construction, maintenance or repair 
of electrical wiring, devices, appliances or equipment by persons, firms or cor- 
porations, upon their own property, who regularly employ one or more electricians 
or mechanics for the purpose of installing, maintaining or repairing of electrical 
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wiring, devices or equipment used for the conducting of the business of said per- 
sons, firms or corporations; (f) to the installation, construction, maintenance or 
repair of electrical wiring, devices, appliances or equipment by State institutions 
and private educational institutions which maintain a private electrical depart- 
ment; (g) to the replacement of lamps and fuses and to the installation and serv- 
icing of appliances and equipment connected by means of attachment plug-in de- 
vices to suitable receptacles which have been permanently installed. No license 
shall be issued by said Board without an examination of the applicant for the 
purpose of ascertaining his qualifications for such work, but no such examination 
shall be required for the annual renewal of such license: Provided, however, that 
persons, firms or corporations residing in the State of North Carolina on March 
1, 1937, who have paid the license fees required of electrical contractors by the 
State Revenue Act of one thousand nine hundred and thirty-five, upon proper 
certification or establishment of such fact, shall be granted a license by the Board 
of Examiners under this article without examination. Individuals, firms or cor- 
porations shall be eligible to secure licenses from the Board of Examiners: Pro- 
vided they have regularly on active duty in their respective principal places of 
business at least one person duly qualified as an electrical contractor under the 
provisions of this article; and provided further that they have regularly on active 
duty in each branch place of business operated by them at least one person, who 
has passed the examination required by this article for electrical contractors, 
whose duty it shall be to direct and supervise any and all electrical wiring or 
electrical installations done or made by such branch place or places of business. 
No license or renewal of any license shall be issued to applicant until the fees 
herein prescribed shall have been paid. (1937, c. 87. s. 5; 1951, c. 650, ss. 1-2%4; 
SB Ree Wey) 


Editor’s Note. — The 1951 amendment 
struck out the words “for which a permit 
is now or may hereafter be required by the 
statutes of the State of North Carolina, or 
by municipal or county ordinances in the 
county in which such work is undertaken, 
dealing with the erection and inspection of 


installation”, which formerly appeared af- 
ter the word “equipment” in line three. 
The amendment also rewrote the latter 
part of exemption (e) and added exemp- 
tion (g). 

The 1953 amendment rewrote the last 
two sentences of this section. 


buildings and fire protection and electrical 


§ 87-48. Licenses not assignable or transferable; suspension or 
revocation.—No license issued in accordance with the provisions of this article 
shall be assignable or transferable. Any such license may, in accordance with 
the provisions of chapter 150 of the General Statutes, be suspended for a definite 
length of time or revoked by the Board of Examiners if the person, firm or cor- 
poration holding such license shall willfully or by reason of incompetence violate 
any of the statutes of the State of North Carolina, or any ordinances of any mu- 
nicipality or county relating to the installation, maintenance, alteration or repair 
of electric wiring, devices, appliances or equipment. (1937, c. 87, s. 10; 1953, 
Com lOAT Ss s/s) 

Editor’s Note.— Statutes” in lieu of “after hearing” for- 

The 1953 amendment, effective July 1, merly appearing in the second line of this 


1953, inserted “in accordance with the pro- section. 
visions of chapter 150 of the General 
ARTICLE 5, 


Refrigeration Contractors. 


§ 87-52. Board of Examiners; appointment; term of office.—For the 
purpose of carrying out the provisions of this article there is hereby created a 
State Board of Refrigeration Examiners consisting of seven members to be ap- 
pointed by the Governor within sixty days after January 1, 1956. The Board shall 
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consist of one member from the State Board of Health, one member from the 
Engineering School of the Greater University of North Carolina, two members 
who are licensed refrigeration contractors, one member from the Division of 
Public Health of the Greater University of North Carolina, one member who is 
a manufacturer of refrigeration equipment and one member who is a whole- 
saler of refrigeration equipment. The term of office of said members shall be 
further designated by the Governor so that the term of one member shall expire 
each year. Thereafter in each year the Governor shall in like manner appoint 
ene person to fill the vacancy on the Board thus created. Vacancies in the mem- 
bership of the Board shall be filled by appointment of the Governor for the un- 
expired term. Whenever the word “Board” is used in this article it shall be 
deemed and held to refer to the State Board of Refrigeration Examiners. (1955, 
AI 2.) 1%) 

Editor’s Note.— The act from which 
this article was derived is effective as of 
January 1, 1956. 


§ 87-53. Removal, qualifications and compensation of members; al- 
lowance for expenses.—The Governor may remove any member of the Board 
for misconduct, incompetency or neglect of duty. Each member of the Board 
shall be a citizen of the United States and a resident of this State at the time of 
his appointment. Each member of the Board shall receive fifteen dollars ($15.00) 
per day for attending sessions of the Board or of its committees, and for the 
time spent in necessary traveling in carrying out the provisions of this article, 
and in addition to the per diem compensation, each member shall be reimbursed 
by the Board from funds in its hands for necessary traveling expenses and for 
such expenses incurred in carrying out the provisions hereof, as shall be approved 
by a majority of the members of the Board. (1955, c. 912, s. 2.) 


§ 87-54. Organization meeting; officers; seal; rules.—The Board shall 
within thirty days after its appointment meet in the city of Raleigh and organize, 
and shall elect a chairman and secretary and treasurer, each to serve for one year. 
Thereafter said officers shall be elected annually. The secretary and treasurer 
shall give bond approved by the Board for the faithful performance of his du- 
ties, in such sum as the Board may, from time to time, determine. The Board 
shall have a common seal, shall formulate rules to govern its actions, and is here- 
by authorized to employ such personnel as it may deem necessary to carry out 
the provisions of this article. (1955,.c. 912, s. 3.) 


§ 87-55. Regular and special meetings; quorum. — The Board after 
holding its first meeting, as hereinbefore provided, shall thereafter hold at least 
two regular meetings each year. Special meetings may be held at such times and 
places as the bylaws and/or rules of the Board provide; or as may be required 
im carrying out the provisions hereof. A quorum of the Board shall consist of 
four members. (1955, c. 912, s. 4.) 


§ 87-56. Record of proceedings and register of applicants; reports. 
—The Board shall keep a record of its proceedings and a register of all appli- 
cants for examination, showing the date of each application, the name, age and 
other qualifications, place of business and residence of each applicant. The books 
and records of the Board shall be prima facie evidence of the correctness of the 
contents thereof. On or before the first day of March of each year the Board shall 
submit to the Governor a report of its activities for the preceding year, and file 
with the Secretary of State a copy of such report, together with a statement of 
receipts and expenditures of the Board attested by the chairman and secretary. 


(1955, . 912, s. 5.) 


25 


§ 87-57 GENERAL STATUTES OF NortTH CAROLINA § 87-58 


§ 87-57. License required of persons, firms or corporations engaged 
in the refrigeration trade. — In order to protect the public health, safety, 
morals, order and general welfare of the people of this State, all persons, firms 
or corporations, whether resident or nonresident of the State of North Carolina, 
before engaging in refrigeration business or contracting, as defined in this article, 
shall first apply to the Board and shall procure a license. (1955, c. 912, s. 6.) 


§ 87-58. Definitions; contractors licensed by Board; towns ex- 
cepted; examinations.—(a) As applied in this article, refrigeration trade or 
business is defined to include all persons, firms or corporations engaged in the 
installation, maintenance, servicing and repairing of refrigerating machinery, 
equipment, devices and components relating thereto and within limits as set forth 
in the codes, laws and regulations governing refrigeration installation, mainte- 
mance, service and repairs within the State of North Carolina or any of its po- 
litical subdivisions, provided however, that this article shall not apply to the re- 
placement of lamps and fuses and to the installation and servicing of appliances 
and equipment connected by means of attachment plug-in devices to suitable re- 
ceptacles which have been permanently installed, “or devices using gas as a fuel, 
or ice using or storing equipment”; and provided, further, that the provisions of 
this article shall not repeal any wording, phrase, or paragraph as set forth in 
North Carolina General Statutes, chapter 87, article 2; and provided, further, 
that this article shall not apply to employees of persons, firms, or corporations 
ot persons, firms or corporations, not engaged in refrigeration contracting as 
herein defined, that install, maintain and service their own refrigerating machinery, 
equipment and devices. The provisions of this article shall not apply to any per- 
son, firm or corporation engaged in the business of selling, repairing and install- 
ing any air conditioning units, devices or systems for the purpose of cooling 
offices, buildings, houses, works, manufacturing plants, or any machinery, manu- 
factured article or processing of material. 

(b) The phrase “refrigeration contractor” is hereby defined to be a person, 
firm or corporation engaged in the business of refrigeration contracting. 

(c) Any person, firm or corporation who for valuable consideration engages 
in the refrigeration business or trade as herein defined shall be deemed and held 
to be in the business of refrigeration contracting. 

(d) In order to protect the public health, comfort and safety, the Board shall 
prescribe the standard of efficiency to be required of an applicant for license and 
shall give an examination designed to ascertain the technical and practical knowl- 
edge of the applicant concerning the analysis of plans and specifications, estimat- 
ing cost, fundamentals of installation and design as same pertain to refrigera- 
tion; and as a result of such examination, the Board shall issue a certificate of 
license in refrigeration to applicants who pass the required examination and a 
license shall be obtained in accordance with the provisions of this article, before 
any person, firm or corporation shall engage in, or offer to engage in the busi- 
ness of refrigeration contracting as herein defined. Each application for examina- 
tion shall be accompanied by a check, post-office money order or cash in the amount 
of the annual license fee required by this article. Regular examinations shall 
be given in the months of April and October of each year and additional exami- 
nations may be given at such other times as the Board may deem wise and nec- 
essary. Any person may demand in writing a special examination and upon 
payment by the applicant of the cost of holding such examination and the de- 
posit of the amount of the annual license fee, the Board in its discretion will 
fix a time and place for such examination. A person who fails to pass any ex- 
amination shall not be re-examined until the next regular examination. 

(e) The requirements of this article shall apply only to persons, firms or cor- 
porations who engage in, or attempt to engage in, the business of refrigeration 
in cities or towns having a population of more than 10,000 in accordance with 
the last official United States census. 
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(£) Persons who have an established place of business prior to January 1, 
1956, and who produce satisfactory evidence that they are engaged in the re- 
frigeration business as herein defined, shall be granted a certificate of license, 
without examination, upon application to the Board and payment of the license 
fee. 

(g) The current license issued in accordance with the provisions of this article 
shall be posted in the business location of the licensee, and its number shall ap- 
pear on all proposals or contracts and requests for permits issued by municipali- 


pes 1955.46" 91 21s: 72) 


§ 87-59. Revocation or suspension of license for cause.—The Board 
shall have power to revoke or suspend the license of any refrigeration contractor 
who is guilty of any fraud or deceit in obtaining a license, or who fails to comply 
with any provision or requirement of this article, or for gross negligence, incom- 
petency, or misconduct, in the practice of or in carrying on the business of a 
refrigeration contractor as defined in this article. Any person may prefer charges 
of such fraud, deceit, gross negligence, incompetency, misconduct, or failure to 
comply with any provision or requirement of this article, against any refrigera- 
tion contractor who is licensed under the provisions of this article. All of such 
charges shall be in writing and verified by the complainant, and such charges shall 
be heard and determined by the Board in accordance with the provisions of chap- 
ter 150 of the General Statutes. (1955, c. 912, s. 8.) 


§ 87-60. Re-issuance of revoked licenses; replacing lost or de- 
stroyed licenses.—The Board may in its discretion re-issue license to any per- 
son, firm or corporation whose license may have been revoked: Provided, three 
or more members of the Board vote in favor of such re-issuance for reasons 
deemed sufficient by the Board. A new certificate of registration to replace any 
license which may be lost or destroyed may be issued subject to the rules and 
regulations of the board. (1955, ¢..912,s. 9.) 


§ 87-61. Violations made misdemeanor; employees of licensees ex- 
cepted.—Any person, firm or corporation who shall engage in or offer to en- 
gage in, or carry on the business of refrigeration contracting as defined in this 
article, without first having been licensed to engage in such business, or businesses, 
as required by the provisions of this article; or any person, firm or corporation 
holding a refrigeration license under the provisions of this article who shall prac- 
tice or offer to practice or carry on any type of refrigeration contracting not au- 
thorized by said license; or any person, firm or corporation who shall give false 
or forged evidence of any kind to the Board, or any member thereof, in obtain- 
ing a license, or who shall falsely impersonate any other practitioner of like or 
different name, or who shall use an expired or revoked license, or who shall vio- 
late any of the provisions of this article, shall be guilty of a misdemeanor and 
upon conviction fined not less than one hundred dollars ($100.00) or imprisoned 
for not more than three months, or both, in the discretion of the court. Em- 
ployees, while working under the supervision and jurisdiction of a person, firm 
or corporation licensed in accordance with the provisions of this article, shall not 
be construed to have engaged in the business of refrigeration contracting. (1955, 


c. 912, s. 10.) 


§ 87-62. Only one person in partnership or corporation need have 
license.—A corporation or partnership may engage in the business of refrigera- 
tion contracting provided one or more persons connected with such corporation or 
partnership is registered and licensed as herein required; and provided such li- 
censed person shall execute all contracts, exercise general supervision over the 
work done thereunder and be responsible for compliance with all the provisions 
of this article. Nothing in this article shall prohibit any employee from becoming 
licensed pursuant to the provisions thereof. (1955, c. 912, s. 11.) 
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87-63. License fees payable in advance; application of. — All li- 
cense fees shall be paid in advance as hereafter provided to the secretary and 
treasurer of the Board and by him held as a fund for the use of the Board. The 
compensation and expenses of the members of the Board as herein provided, the 
salaries of its employees, and all expenses incurred in the discharge of its du- 
ties under this article shall be paid out of such fund, upon the warrant of the 
chairman and secretary and treasurer: Provided, upon the payment of the nec- 
essary expenses of the Board as herein set out, and the retention by it of twenty- 
five per centum (25%) of the balance of funds collected hereunder, the residue, 
ifvany, shall'be paid to the State, I reasurer.. §( 1955, c. OlZ cul Z)) 

§ 87-64. Examination and license fees; annual renewal.—Each ap- 
plicant for a license by examination shall pay to the secretary and treasurer of 
the Board an examination fee in an amount not to exceed the sum of twenty-five 
dollars ($25.00) before being admitted to the examination. In the event said ap- 
plicant shall fail to pass the examination, the examination fee so paid shall be re- 
funded by the Board. 

The license of every person licensed under the provisions of this statute shall 
be annually renewed. On or before November 1 of each year the Board shall cause 
to be mailed an application for renewal of license to every person who has 
received from the Board a license to engage in the refrigeration business, as here- 
tofore defined. On or before January 1 of each year every licensed person who 
desires to continue in the refrigeration business shall forward to the Board a re- 
rewal fee of twenty-five dollars ($25.00) together with the application for re- 
newal. Upon receipt of the application and renewal fee the Board shall issue a 
renewal certificate for the current year. Failure to renew the license annually shall 
automatically result in a forfeiture of the right to engage in the refrigeration 
business. Any licensee who allows his license to lapse may be reinstated by the 
Board upon payment of a fee of thirty dollars ($30.00); provided any person 
who fails to renew his license for two consecutive years shall be required to take 
and pass the examination prescribed by the Board for new applicants before 
re licensed to engage further in the refrigeration business. (1955, c. 912, s. 


Chapter 88. 
Cosmetic Art. 


Sec. 
88-27. Procedure for refusal, suspension 
or revocation of certificate. 


§ 88-10. Qualifications for certificate of registration.—No person 
shall be issued a certificate of registration as a registered apprentice by the State 
Board of Cosmetic Art Examiners, hereinafter established— 

(a) Unless such person 1s at least sixteen years of age. 

(b) Unless such person passes a satisfactory physical examination prescribed 
by the said Board of Cosmetic Art Examiners. 

(c) Unless such person has completed at least one thousand hours in classes 
in a reliable cosmetic art school, or college approved by said Board of Cosmetic 
Art Examiners. 

(d) Unless such person passes the examination prescribed by the Board of 
Cosmetic Art Examiners and pays the required fees hereinafter enumerated. 

(e) Unless such person is admitted as an apprentice under the reciprocity 
Section of this chapter.- (1933; ¢./179, s. 102 1941, 1c; 2346.01 1953 snemmio. 
SSal fe.) 

Editor’s Note.— teen” for “eighteen” in subsection (a) and 

The 1953 amendment substituted “six- added subsection (e). 
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§ 88-12. Qualifications for registered cosmetologist. 

(b) Who is at least seventeen years of age. 

5552091304595...) 

Editor's Note—vMThe 1953 amendment was not affected by the amendment only 
substituted “seventeen” for “nineteen” in subsection (b) is set out. 
subsection (b). As the rest of the section 


§ 88-14. Office in Raleigh; seal; officers and secretary.—The 
Board of Cosmetic Art Examiners shall maintain a suitable office in Raleigh, 
North Carolina, and shall adopt and use a common seal for the authentication 
of its orders and records. Said Board shall elect its own officers and in addition 
thereto shall employ an executive secretary, who shall not be a member of the 
Board. ‘The salary of such executive secretary shall be fixed by the Board 
with the approval of the Director of the Budget of the State of North Carolina. 
The secretary shall keep and preserve all the records of the Board, issue all 
necessary notices and perform such other duties, clerical and otherwise, as may 
be imposed upon such secretary by said Board of Cosmetic Art Examiners. 
The secretary is hereby authorized and empowered to collect in the name and 
on behalf of said Board the fees prescribed by this chapter and shall turn over 
to the State Treasurer all funds collected or received under this chapter, which 
fund shall be credited to the Board of Cosmetic Art Examiners, and said funds 
shall be held and expended under the supervision of the Director of the Budget 
of the State of North Carolina exclusively for the administration and en- 
forcement of the provisions of this chapter. ‘The said secretary shall, before 
entering upon the duties of the office, execute a satisfactory bond with a duly 
licensed surety or other surety approved by the Director of the Budget, said 
bond to be in the penal sum of not less than ten thousand dollars ($10,000.00), 
and conditioned upon the faithful performance of the duties of the office and 
the true and correct accounting of all funds received by such secretary by virtue 
of such office. Nothing in this chapter shall be construed to authorize any 
expenditure in excess of the amount available from time to time in the hands 
of the State Treasurer, derived from fees and fines collected under the pro- 
visions of this chapter and received by the State Treasurer in the manner afore- 
Sate 933s C/O. sel 4 51043" ce 354, 3.918 19574 °c.21184,"s." 1") 

Editor’s Note.— second sentence and inserted the present 
The 1957 amendment deleted the former second and third sentences in lieu thereof. 


§ 88-15. Compensation and expenses of Board members; inspec- 
tors; reports; budget; audit.—Each member of the Board of Cosmetic Art 
Examiners shall receive for such services an annual salary in an amount to be 
fixed by the Director of the Budget, and shall be reimbursed for actual nec- 
essary expenses incurred in the discharge of such duties, not to exceed eight 
dollars ($8.00) per day for subsistence, plus the actual traveling expenses, or 
an allowance of seven cents (7c) per mile where such member uses his or her 
personally owned automobile. 

(lOS spec wi l84 sty 2.) 

Editor’s Note.— to $8.00 and from 5¢ to 7¢. As only the 
The 1957 amendment changed the first paragraph was changed, the rest of 
amounts in the first paragraph from $5.00 the section is not set out. 


§ 88-19. Admitting operators from other states.—Any person who has 
been licensed to practice cosmetic art in another state, either as an apprentice or 
registered cosmetologist by the examining board of such other state by whatever 
name called, shall be admitted to practice cosmetic art in North Carolina under 
the same reciprocity or comity provisions which the state of his or her registra- 
tion or licensing grants to cosmetologists licensed under the laws of this State. 
All applicants from states which have no examining, licensing or registering 
board or agency for cosmetologists and all applicants from states which do not 
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grant reciprocity or comity to cosmetologists licensed under the laws of this 
State, before being issued a certificate of registration te practice cosmetic art in 
this State, must have completed at least one thousand (1,000) hours in classes in 
a reliable college approved by the Board of Cosmetic Art Examiners and shall be 
required to take and pass an examination as provided in subsection (e) of G. S. 
88-20 and pay a fee of fifteen dollars ($15.00) in addition to the regular license 
fee of five. dollars ($5:00). (1933, c. 179,*s. 19; 1953, c. 1304)0s; 4551957 gee: 


1184, s. 3.) 
Editor’s Note——The 1953 amendment The 1957 amendment increased the reg- 
rewrote this section. ular license fee from $3.50 to $5.00. 


§ 88-21. Fees required.—The fee to be paid by an applicant for a certifi- 
cate of registration to practice cosmetic art as an apprentice shall be three dol- 
lars. ‘The fee to be paid by an applicant for examination to determine his or her 
fitness to receive a certificate of registration as a registered cosmetologist shall 
he five dollars. The regular or annual license fee of a registered cosmetologist 
shall be five dollars ($5.00), and the renewal of the license of a registered cos- 
metologist shall be five dollars ($5.00) if renewed before the same becomes de- 
linquent, and if renewed after the same becomes delinquent there shall be charged 
a penalty of one dollar and fifty cents ($1.50) in addition to the regular license 
fee of five dollars ($5.00) ; the annual license fee of a registered apprentice shall 
be two dollars and fifty cents ($2.50), and all licenses, both for apprentices and 
for registered cosmetologists, shall be renewed as of the 30th day of June each 
and every year. All cosmetic art schools shall pay a fee of ten dollars ($10.00) 
annually. The fees herein set out shall not be increased by the Board of Cosmetic 
Art Examiners, but said Board may regulate the payment of said fees and pro- 
tate the license fees in such manner as it deems expedient. The fee for registra- 
tion of an expired certificate for a registered cosmetologist shall be five dollars 
and registration of an expired certificate of an apprentice shall be three dollars. 
(19335,> Al 7Oes 2 216-1 95 5c. 12659) 

Editor’s Note.— The 1955 amendment 
rewrote the third and fourth sentences. 


§ 88-25. Annual renewal of certificates.—Every registered cosmetolo- 
gist and every registered apprentice, who continues in active practice or service 
shall annually, on or before June 30th, of each year, file with the secretary of 
the Board, a renewal certificate as to physical fitness, renew his, or her certifi- 
cate of registration which has not been renewed prior to, or during the month 
of July in any year, and which shall expire on the first day of August in that 
year. <A registered cosmetologist, or a registered apprentice whose certificate 
of registration has expired may have his or her certificate restored immediately 
upon payment of the required restoration fee, and furnishing to the secretary 
of the Board renewal certificate as to physical fitness. Any registered cos- 
metologist who retires from the practice of cosmetic art for not more than three 
years may renew his or her certificate of registration upon payment of the re- 
quired restoration fee, and by paying the license fee for the years that such 
license fees have. not been paid? (1933, c. 179, s.25- 1957.,c, 1 ease 

Editor’s Note.—Prior to the 1957 amend- the secretary of the Board renewal certifi- 
ment the part of the last sentence after cate as to physical fitness.” 
the comma read: “and by furnishing to 


§ 88-27. Procedure for refusal, suspension or revocation of certifi- 
cate.—The Board may neither refuse to issue, nor refuse to renew, nor suspend, 
nor revoke any certificate ot registration, however, for any of these causes, except 
in accordance with the provisions of chapter 150 of the General Statutes. (1933, 
CAP79 yS027 210308 CRI Shel elOnd cml O44 aoe Oe) 

Editor’s Note—The 1953 amendment, to chapter 150 of the General Statutes, 
effective July 1, 1953, added the reference and made other changes. 
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Chapter 89. 


Engineering and Land Surveying. 


Sec. Sec. 

89-1. Short title. revocation of registration; hearing 
89-2. Definitions. and procedure; re-issuance of cer- 
89-3. Registration requirements. tificate. 


89-4. State Board of Registration cre- 89-10. Effect of certification; seals. 
ated; powers; duties; qualifica- 89-11. Unauthorized practice of engineer- 


tions and compensation. ing or land surveying; penalties. 
89-5. Secretary, duties and _ liabilities; 89-12. Limitations on application of chap- 
expenditures. ter 
89-6. Records and reports of Board; 89-13. Corporate or partnership practice 
evidence. of engineering or land surveying. 
89-7. Certification by Board; qualification 89-14. Land surveyors. 
requirements. 89-15. Existing registration not affected; 
89-8. Further as to qualifications; denial persons not representing them- 
or expiration and renewal of cer- selves to be registered. 
tificate. 89-16. Manual of practice for land survey- 
89-9. Determining charges of malpractice, ors. 


etc.; reprimand or suspension or 


§ 89-1. Short title.—This chapter shall be known by the short title of “The 
North Carolina Engineering and Land Surveying Act.” (1951, c. 1084, s. 1.) 
Editor’s Note.—The 1951 amendment re- 
wrote this chapter which formerly consisted 
of §§ 89-1 to 89-17. 


§ 89-2. Definitions.—When used in this chapter, unless the context other- 
wise requires: 

(a) The term “engineer” as used in this chapter shall mean a professional 
engineer as hereinafter defined. 

(al) The term “professional engineer” within the meaning and intent of this 
chapter shall mean a person who, by reason of his special knowledge of the 
mathematical, physical and engineering sciences, and the principles and methods 
of engineering analysis and design, acquired by professional education, and/or 
practical experience, is qualified to engage in the practice of professional engi- 
neering as hereinafter defined, as attested by his legal registration as a profes- 
sional engineer. 

(b) The term “engineer-in-training” within the meaning and intent of this 
chapter shall mean a candidate for registration as a professional engineer who 
is certified as having satisfactorily passed the basic written examination, in the 
fundamentals of engineering, to be given by the Board, as hereinafter provided 
in this chapter. The Board is hereby given power to offer this grade of regis- 
tration, which is designed primarily for graduates just leaving college, when and 
if the Board considers it expedient. 

(c) The term “practice of professional engineering” within the meaning and 
intent of this chapter shall mean any professional service or creative work re- 
quiring engineering education, training, and experience and the application of 
special knowledge of the mathematical, physical and engineering sciences to such 
professional services or creative work as consultation, investigation, evaluation, 
planning, design, and supervision of construction for the purpose of assuring 
compliance with specifications and design, in connection with any public or private 
utilities, structures or building incidental to machines, equipment, processes, 
works or projects, but the practice of engineering under this chapter shall not 
include, the work ordinarily performed by persons who operate or perform rou- 
tine maintenance on machinery, equipment and structures or of mechanics in the 
performance of their established functions ; the execution of work as distinguished 
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from the planning or design thereof, and the supervision of construction of such 
work as a foreman or superintendent; services performed by employees of a 
company engaged in manufacturing operations, or by employees of laboratory 
research affiliates of such a manufacturing company which is incidental. to the 
manufacture, sales and installation of the products of the company ; inspection and 
service work done by employees of the State of North Carolina, any political sub- 
division thereof or any municipality therein, and of insurance companies or 1in- 
surance agents; services performed by those ordinarily designated as chief oper- 
ating engineer, locomotive, stationary, marine, power plant, or hoisting and port- 
able engine operators, or electrical maintenance or service engineers, or service 
engineers employed in connection with street lighting, traffic control signals, po- 
lice and fire alarm systems, waterworks, steam electric and sewage treatment and 
disposal plants, or the service ordinarily performed by any workman regularly 
employed as locomotive, stationary, marine, power plant, or hoisting and portable 
engine operator, or electrical maintenance or service engineer for any corporation, 
contractor, or employer; services performed by those persons ordinarily desig- 
nated as supervising engineer, or superintendent of power, or supervising elec- 
trical maintenance or service engineers who supervise the operation of, or who 
operate machinery or equipment, or who supervise the construction of equipment 
within a plant which is under their own immediate supervision; services of su- 
perintendents, inspectors or foremen employed by the State of North Carolina 
or any political subdivision thereof, or municipal corporation therein, contractors 
or owners in the construction of engineering works or the installation of equip- 
ment. 


A person shall be construed to practice engineering, within the intent and mean- 
ing of this chapter, who practices or offers to practice any branch of engineering ; 
or who, by verbal claim, sign, advertisement, letterhead, card, or in any other 
way represents himself to be, or capable of being, an engineer, or through the 
use of some other title implies that he is an engineer; or who does perform any 
engineering service or work or professional service recognized by the profession 
as engineering. 

(d) The term “land surveyor” as used in this chapter shall mean a person 
who engages in the practice of land surveying as hereinafter defined. 

(e) The term “practice of land surveying” within the meaning and intent of 
this chapter includes surveying of areas for their correct determination and for 
conveyancing, or for the establishment or re-establishment of land boundaries or 
for the plotting of lands and subdivisions thereof, or the determination of eleva- 
tions and the drawing descriptions of lands or lines so surveyed. 

(f) The term “Board” as used in this chapter shall mean the State Board of 
Registration for Professional Engineers and Land Surveyors provided for by 
this chapter. (1951, c. 1084, s. 1; 1953, c. 999, s. is) 

Editor’s Note—The 1953 amendment 
inserted present subsection (a) and redes- 
ignated former subsection (a) as (al). 


§ 89-3. Registration requirements.—In order to safeguard life, health, 
and property, any person practicing or offering to practice engineering or land 
surveying in this State shall hereafter be required to submit satisfactory evidence 
to the Board that he is qualified so to practice, and shall be registered as herein- 
after provided; and it shall be unlawful for any person to practice or offer to 
practice engineering or land surveying in this State, as herein defined, unless such 
person has been duly registered under the provisions of this chapter. “(19Zihe 
Ase os a00500D) 21905 PeculOS4e ih) 


§ 89-4. State Board of Registration created; powers; duties; quali- 
fications and compensation.—To carry out the provisions of this chapter, the 
State Board of Registration for Professional Engineers and Land Surveyors is 


32 


§ 89-5 1957 CUMULATIVE SUPPLEMENT § 89-5 


hereby created, whose duty it shall be to administer the provisions of this chapter. 
The Board shall consist of four registered engineers and one registered land sur- 
veyor, appointed by the Governor. Each member of the Board shall be a citizen 
of the United States, a resident of this State, and shall have been a practicing 
registered engineer, or registered land surveyor, in North Carolina for at least 
ten years. Each member of the Board shall receive ten dollars ($10.00) per 
diem for attending the sessions of the Board or of its committees, and for time 
spent in necessary travel, and in addition shall be reimbursed for all necessary 
travel, and incidental and clerical expense incurred, in carrying out the provisions 
of this chapter. When the terms of office of the present members of the Board 
expire on 31 December 1957, one member shall be appointed for a term of one 
year, one member shall be appointed for a term of two years, one member shall 
be appointed for a term of three years, one member shall be appointed for a 
term of four years, and one member for a term of five years. Thereafter, as 
their terms of office expire their successors shall be appointed for terms of 
five years and shall serve until their successors are appointed and qualified. 
Each member shall continue in office after the expiration of his term until his 
successor shall be duly appointed and qualified. The Governor may remove any 
member of the Board for misconduct, incompetency, neglect of duty or for any 
other sufficient cause. Vacancies in the membership of the Board, however 
created, shall be filled by appointment by the Governor for the unexpired term. 
Each member of the Board shall receive a certificate of appointment from the 
Governor, and before beginning his term of office he shall file with the Secretary 
of State the constitutional oath of office. Notwithstanding anything herein con- 
tained, the present members of the Board shall continue in office as members of 
said Board until their present respective terms expire. 

The Board shall have power to compel the attendance of witnesses, may ad- 
minister oaths and may take testimony and proofs concerning all matters within 
its jurisdiction. ‘The Board shall adopt and have an official seal, which shall be 
affixed to all certificates of registration granted; and shall make all bylaws and 
rules, not inconsistent with law, needed in performing its duty. 

The Board shall hold at least two regular meetings each year. Special meetings 
shall be held at such times as the bylaws of the Board may provide. Notice of 
all meetings shall be given in such manner as the bylaws may provide. The 
Board shall elect annually from its members a chairman, a vice-chairman, and a 
secretary. [he secretary shall receive compensation at a rate to be determined 
by the Board. A quorum of the Board shall consist of not less than three mem- 
Detom Lo ou Cr less. Jit010s\\4 9. ,~85 OUD 5 CmtorOune (2) Oot ec, 31 0SAnsa eI 
Loos Ce LOOU As. 12) 

Editor’s Note.— The 1957 amendment 
changed the term of office which formerly 
lasted for a period of four years. 


§ 89-5. Secretary, duties and liabilities; expenditures. — The secre- 
tary of the Board shall receive and account for all moneys derived from the op- 
eration of this chapter, and shall pay them to the State Treasurer, who shall keep 
such moneys in a separate fund, to be known as the “Fund of the Board of Reg- 
istration for Professional Engineers and Land Surveyors,” which fund shall be 
continued from year to year separate and apart from all other moneys in the 
State treasury, and shall be drawn against only for the purposes of this chapter 
as herein provided. All expenses certified by the Board as properly and neces- 
sarily incurred in the discharge of its duties, including authorized compensation, 
shall be paid out of said fund on the warrant of the Auditor of the State, issued 
on requisition signed by the chairman and secretary of the Board: Provided, 
however, that at no time shall the total of warrants issued exceed the total amount 
of funds accumulated under this chapter. The secretary of the Board shall give 
a surety bond satisfactory to the State Treasurer, conditioned upon the faithful 
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performance of his duties. The premium on said bond shall be regarded as a 
proper and necessary expense of the Board. (1921).c. 1eist7ACGi S34 seaesa ray 
LOSI cel OS4eier Le) 


§ 89-6. Records and reports of Board; evidence. — The Board shall 
keep a record of its proceedings and a register of all applicants for registration, 
showing for each the date of application, name, age, education and other qualifi- 
cations, place of business and place of residence, whether the applicant was re- 
jected or a certificate of registration granted, and the date of such action. The 
books and register of the Board shall be prima facie evidence of all matters re- 
corded therein, and a copy duly certified by the secretary of the Board under seal 
shall be admissible in evidence as if the original were produced. A roster show- 
ing the names and places of business and of residence of all registered profes- 
sional engineers and land surveyors shall be prepared by the secretary of the 
Board during the month of January of each year; such roster shall be printed 
by the Board out of the fund of the said Board as provided in G. S. 89-5, and 
distributed as set forth in the bylaws. On or before the first day of March of 
each year the Board shall submit to the Governor a report of its transactions 
for the preceding year, and shall file with the Secretary of State a copy of such 
report, together with a complete statement of the receipts and expenditures of 
the Board, attested by the affidavits of the chairman and the secretary, and a 
copy of the said roster of registered professional engineers and registered land 


surveyors. (1921,¢) 1jsvse CoS., sw0005 (4) onl OoL 1084 ace 


§ 89-7. Certification by Board; qualification requirements.—(a) 
Issuance of Certificates of Registration; Fees——The Board shall issue a certifi- 
cate of registration on application therefor on prescribed form, and on payment 
of a fee not to exceed fifty dollars ($50.00) by engineer applicants, or on pay- 
ment of a fee not to exceed thirty dollars ($30.00) by land surveying applicants, 
or on payment of a fee not to exceed fifteen dollars ($15.00) by engineer-in- 
training applicants to persons qualified under parts (1) and (2) of this subsec- 
tion. This fee for candidates required to stand written examination shall be 
divided at the discretion of the Board between an application fee to be collected 
at the time application is made, an examination fee to be collected at the time 
the examination is taken, and a registration fee to be collected upon completion 
of all requirements for registration. The fee shall cover the cost of one ex- 
amination and if any examination is failed and a re-examination is given, an 
additional fee will be required as set forth in G. S. 89-8. A candidate for reg- 
istration who holds an unexpired certificate of registration in another state or 
territory of the United States, as set forth in G. 8. 89-7 (a) (2), shall be charged 
the total current registration fee as fixed by the Board. 

(1) To any applicant who, in the opinion of the Board, has satisfactorily 
met all the requirements of this chapter; or 

(2) To any person who holds an unexpired certificate of registration issued 
to him by proper authority in any state or territory of the United 
States in which the requirements for the registration of engineers 
or land surveyors are of a standard satisfactory to the Board: Pro- 
vided, however, that the engineering registration board of said states 
and territories shall grant full and equal reciprocal registration 
rights and privileges to North Carolina registrants: Provided, how- 
ever, that no person shall be eligible for registration or certification 
who is under twenty-one years of age; who is not a citizen of the 
United States; who does not speak and write the English language; 
and, who is not of good character and repute, provided no applicant 
shall be refused the right to examination without being given op- 
portunity to appear before the Board and present evidence in sup- 
port of his application, 
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(b) Minimum Evidence of Qualification Requirements.—Unless disqualify- 
ing evidence be before the Board in considering an application, filled out as set 
forth in the bylaws or rules and regulations of ‘the Board, the following shall be 
considered as minimum evidence satisfactory to the Board that the applicant is 
qualified for registration as an engineer or land surveyor or for certilication as 
an engineer-in-training, respectively: 


(1) As an engineer: 

a. Graduation in an engineering or science curriculum of four 
scholastic years or more from a school or college approved by 
the Board, and a specific record of four years or more of pro- 
gressive experience in engineering work of a nature and level 
approved by the Board, ‘and satisfactorily passing such basic 
examination or applied engineering examination, or both, 
written in the presence of and as required by the Board, all 
of which shall determine and indicate that the applicant is 
competent to practice engineering; or 

b. Graduation in a curriculum from a secondary school or equiv- 
alent approved by the Board, and a specific record of ten years 
or more of progressive experience in engineering work of a 
nature and level approved by the Board, and “satisfactorily 
passing such basic examination or applied engineering exam- 
ination, or both, written in the presence of and as required by 
the Board, all of which shall determine and indicate that the 
applicant is competent to practice engineering; or 

c. Rightful possession of an engineer- in- training certincare or 
equivalent issued in North Carolina or in another state where 
the requirements for this certificate are fundamentally the 
same as those in North Carolina, and a specific record of four 
years or more or progressive experience in engineering work 
of a nature and level approved by the Board, and satisfactorily 
passing such applied engineering examination written in the 
presence of and as required by ‘the Board, all of which shall 
determine and indicate that the applicant is competent to prac- 
tice engineering. At its discretion in evaluating years of ex- 
perience in progressive engineering work under a, b and c 
above, the Board may give credit not in excess of one year for 
graduate study; the Board may give credit not in excess of 
two years for progressive land surveying work, engineering 
sales, or construction work; the Board may give credit not in 
excess of four years for the teaching of advanced engineering 
or science subjects of courses. In addition the Board may 
require an applicant to submit exhibits, drawings, designs, or 
other tangible evidence of engineering work executed by him 
and which he personally accomplished or supervised. 

(2) As a registered land surveyor: 

a. Graduation from a school or college approved by the Board and 
including the satisfactory completion of a program of study in 
surveying approved by the Board, and a specific record of one 
year or more of progressive land surveying work of a nature 
and level approved by the Board, and satisfactorily passing 
such oral and written examination, written in the presence of 
and as required by the Board, all of which shall determine and 
indicate that the candidate is competent to practice land sur- 
veying; or 

b. A specific record of five years or more of progressive land sur- 
veying work of a nature and level approved by the Board, and 
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satisfactorily passing such oral and written examination writ- 
ten in the presence of and as required ‘by the Boardealleor 
which shall determine and indicate that the candidate is com- 
petent to practice land surveying. At its discretion in evalu- 
ating years of experience in land surveying work under (2) 
a and (2) b above, the Board may give credit not in excess 
of one year for the teaching of college level courses in land 
surveying. In addition the Board may require an applicant 
to submit exhibits, drawings, plats, or other tangible evidence 
of land surveying work executed by him and which he per- 
sonally accomplished or supervised. 
(3) As an engineer-in-training: 

a. Graduation in an engineering or science curriculum of four 
scholastic years or more from a school or college approved by 
the Board, and satisfactorily passing such basic examination 
written in the presence of and as required by the Board; or 

b. Graduation in a curriculum from a secondary school or equiva- 
lent approved by the Board, and a specific record of four years 
or more of progressive experience in engineering work of a 
nature and level approved by the Board, and _ satisfactorily 
passing such basic examination written in the presence of and 
as required by the Boards) (1921 ie) IeasieO. Gs Saesma0 sonar 
195 Lec. 41084, sls 19537-0999, Sxi2419575.c, 10C0 =e amen 

Editor’s Note. — The 1957 amendment 


rewrote this section as changed by the 
1953 amendment. 


§ 89-8. Further as to qualifications; denial or expiration and re- 
newal of certificate.—The satisfactory completion of each year of a curriculum 
in engineering of a school or college approved by the Board, may be considered 
as equivalent to a year of experience in G. 5. 89-7. Graduation in a curriculum 
other than engineering from a college or university approved by the Board may 
be considered as equivalent to two years of experience in G. 8. 89-7: Provided, 
however, that no applicant shall receive credit for more than four years of ex- 
perience in evaluating his undergraduate educational record. 

Applicants for registration, in cases where the evidence originally presented in 
the application does not appear to the Board conclusive or warranting the issuing 
of a certificate, may present further evidence for consideration of the Board. 

In case the Board denies the issuance of a certificate to an applicant, the regis- 
tration fee deposited shall be returned by the Board to the applicant; and such 
denial must be in accordance with the provisions of chapter 150 of the General 
Statutes. 

A candidate failing an examination may apply, and be considered by the 
Board, for re-examination at the end of six months. The Board shall make such 
re-examination charge as is necessary to defray the cost of the examination pro- 
vided the charge for any one re-examination shall not exceed twenty dollars 
($20.00). 

Certificates for registration shall expire on the last day of the month of 
December next following their issuance or renewal, and shall become invalid 
on that date unless renewed. It shall be the duty of the secretary of the Board 
to notify by mail every person, except engineers-in-training, registered here- 
under, of the date of the expiration of his certificate and the amount of the fee 
required for its renewal for one year; such notice shall be mailed at least one 
month in advance of the date of expiration of such certificate. Renewal shall be 
effected at any time during the month of January immediately following, by pay- 
ment to the secretary of the Board of a renewal fee, as determined by the Board, 
which shall not exceed ten dollars ($10.00). Failure on the part of any regis- 
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trant to renew his certificate annually in the month of January, as required above, 
shall deprive the registrant of the right to practice until renewal has been 
effected. Renewal may be effected at any time during the first thirty-six months 
immediately following its invalidation on payment of the renewal fee increased 
ten per cent (10%) for each month or fraction of a month that payment for 
renewal is delayed. Failure of a registrant to renew his registration for a period 
of thirty-six months shall require the individual, prior to resuming practice in 
North Carolina, to submit an application therefor on the prescribed form, and 
to meet all other requirements for registration as set forth in G. S. 89-7. The 
secretary of the Board is instructed to remove from the official roster of en- 
gineers and land surveyors the names of all registrants who have not affected 
their renewal by the first day of February immediately following the date of 
their expiration. The Board may enact rules to provide for renewals in distress 
or hardship cases due to military service, prolonged illness, or prolonged ab- 
sence from the State, where the applicant for renewal demonstrates to the Board 
that he has maintained his active knowledge and professional status as an en- 
gineer or land surveyor, as the case may be. It shall be the responsibility of 
each registrant to inform the Board promptly concerning change in address. 
foe ees ow Oo SOUR a1OOL, Cm LUSH WSs Le 195d, Coa lUd bes O: 
1957, c. 1060, s.. 4.) 

Editor’s Note.—The 1953 amendment, Statutes. 
effective July 1, 1953, rewrote the third The 1957 amendment rewrote the last 
paragraph of this section. adding the two paragraphs. 
reference to chapter 150 of the General 


§ 89-9. Determining charges of malpractice, etc.; reprimand or 
suspension as revocation of registration; hearing and procedure; re-is- 
suance of certificate.—In the interest of protecting the public, the Board shall 
have jurisdiction to hear and determine all complaints, allegations, or charges 
of malpractice, unprofessional conduct, fraud, deceit, gross negligence, or gross 
incompetence or gross misconduct in obtaining a certificate of registration or in 
the practice of engineering or land surveying, made against any engineer, en- 
gineer-in-training, or land surveyor registered or certified in North Carolina 
and may administer the penalty of: 

(1) Reprimand ; 

(2) Suspension from practice for a period not exceeding twelve months; 

(3) Revocation of registration; and 

(4) Probationary revocation, upon conditions set by the Board, with rev- 
ocation upon failure to comply, as the case shall in their judgment 
warrant, for any of the following causes: 

a. Commission of a criminal offense showing professional unfit- 
ness ; 

b. Conduct involving deceit, fraud, gross negligence, gross in- 
competence, or gross misconduct, in obtaining a certificate of 
registration in, or in the practice of, engineering or land sur- 
veying. 

The Board may invoke the processes of the courts in any case in which they 
deem it desirable to do so, and shall formulate rules of procedure governing the 
hearing of charges directed against such person which shall conform as near as 
may be to the procedure now provided by law for hearings. Provided, however, 
that the Board in conducting the hearing shall have power to remove the same 
to any county in which the offense, or any part thereof, was committed, if in the 
opinion of the Board the ends of justice or convenience of witnesses require 
such removal. Any person may prefer charges against any engineer, an engineer- 
in-training, or a registered land surveyor; such charges shall be in writing and 
sworn to by the complainant and submitted to the Board. Charges unless dis- 
missed without hearing by the Board as unfounded or trivial, shall be heard 
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and determined by the Board within three months after the date on which they 
are preferred. Such Board proceeding shall be in accordance with the provisions 
of chapter 150 of the General Statutes. 

The Board may, by unanimous vote, for reasons they deem sufficient, at any 
time after the expiration of one year from the date of revocation and upon find- 
ing that the cause upon which such revocation was made no longer exists, reissue 
a certificate of registration to any such person whose certificate has been revoked. 

The Board shall immediately notify the Secretary of State and the clerks of 
the several counties and municipalities in the State of the revocation of a certifi- 
cate by it or the re-issuance of a certificate to a person whose certificate has 
previously been revoked. (1921, c. 1, s. 10; C. 5., s. 6055 (1) ; 1939; "er Zins: 
25 1951) 6ciel 084,..941 1953 ,ecms04l os, 1108 01957, s.1000 5.) 

Editor’s Note—vThe 1953 amendment, The 1957 amendment rewrote the first 
effective July 1, 1953, rewrote this section, paragraph to appear as the first two para- 
inserting therein the reference to chapter graphs above. 

150 of the General Statutes. 





§ 89-10. Effect of certification; seals.—The Board shall issue a certifi- 
cate of registration upon payment of a registration fee as provided for in this 
chapter, to an applicant who, in the opinion of the Board, has satisfactorily met 
all the requirements of this chapter. In the case of a professional engineer, the 
certificate shall authorize the ‘“‘practice of engineering.” In the case of an engi- 
neer-in-training, the certificate shall state that the applicant has successfully 
passed the examination in fundamental engineering subjects required by the 
Board and has been enrolled as an “engineer-in-training.” In the case of a land 
surveyor, the certificate shall authorize the “practice of land surveying.” Cer- 
tificates of registration and certificates as engineer-in-training shall show the full 
name of the registrant, and shall be signed by the chairman and the secretary of 
the Board under the seal of the Board. 


The issuance of a certificate of registration by this Board shall be evidence that 
the person named therein is entitled to all the rights and privileges of a registered 
engineer, or registered land surveyor, or engineer-in-training, while the said cer- 
tificate remains unrevoked or unexpired. 


Fach registrant hereunder shall, upon registration, obtain a seal of the design 
authorized by the Board, bearing the registrant’s name and the legend, “registered 
engineer,” or “registered land surveyor.” All plans, specifications, plats, and re- 
ports issued by a registrant shall be stamped with said seal during the life of a 
registrant’s certificate, but it shall be unlawful for anyone to stamp or seal any 
document or documents with said seal after the certificate of the registrant named 
thereon has expired or has been revoked, unless said certificate has been renewed 
or reissued. It shall be unlawful for any registrant to stamp or seal with said 
seal any documents other than those prepared by, or under the direct supervision 
of, thevregistrant. (1921) "ce. 1)siv113' C2'S.,1's) 16055 Gm)37 195,19 ca 0 eee 
19577 ¢ 1060/62/62) 

Editor’s Note.— The 1957 amendment 
added the last sentence of the last para- 
graph. 


§ 89-11. Unauthorized practice of engineering or land surveying; 
penalties.—Any person who is not legally authorized to engage in the practice 
of engineering or land surveying in this State according to the provisions of 
this chapter, and who shall so engage or offer to engage in the practice of engi- 
neering or land surveying in this State except as provided in G. S. 89-12, and any 
person presenting or attempting to file as his own the certificate or seal of regis- 
tration of another, or who shall give false or forged evidence of any kind to the 
Board, or to any member thereof, in obtaining a certificate of registration, or who 
shall falsely impersonate any other practitioner of like or different name or who 
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shall use an expired or revoked certificate of registration or seal, or who shall vio- 
late any of the provisions of this chapter shall be deemed guilty of a misdemeanor, 
and shall for each offense of which he is convicted be punished by a fine of not 
less than one hundred dollars ($100.00) or by imprisonment for three months, 
or by both fine and imprisonment, in the discretion of the court. (1921, c. 1, s. 
fe os ON Io ti) oe Ce L084 os. Ls) 


§ 89-12. Limitations on application of chapter.—This chapter shall not 
be construed to prevent or to affect: 

(a) The practice of architecture or contracting or any other legally recognized 
profession or trade; or 

(b) The practice of engineering or land surveying in this State by any person 
not a resident of this State and having no established place of business in this 
State, when this practice does not aggregate more than thirty days in any calendar 
year: Provided, however, that such person is legally qualified by registration to 
practice the said profession in his own state or country, in which the require- 
ments and qualifications for obtaining a certificate of registration are satisfactory 
to the Board; or 

(c) The practice of engineering or land surveying in this State not to aggre- 
gate more than thirty days by any person residing in this State, but whose resi- 
dence has not been of sufficient duration for the Board to grant or deny regis- 
tration: Provided, however, such person shall have filed an application for reg- 
istration as a registered engineer or land surveyor and shall have paid the fee pro- 
vided for in G. S. 89-7: Provided, that such a person is legally qualified by reg- 
istration to practice engineering or land surveying in his own state or country in 
which the requirements and qualifications for obtaining a certificate of registra- 
tion are satisfactory to the Board; or 

(d) Engaging in engineering or land surveying as an employee or assistant to 
or under the supervision of a registered engineer or a registered land surveyor, 
or as an employee or assistant of a nonresident engineer or a nonresident land 
surveyor, provided for in paragraphs (b) and (c) of this section: Provided, that 
said work as an employee may not include responsible charge of design or super- 
vision ; or 

(e) The practice of engineering or land surveying by any person not a resi- 
dent of, and having no established place of business in, this State, as a consulting 
associate of an engineer or land surveyor registered under the provisions of this 
chapter: Provided, the nonresident is qualified for such professional service in 
his own state or country; or 

(f{) At the discretion of the Board a noncitizen of the United States who is 
professionally qualified for registration may be registered, on an annual renewal 
basis, for a specific engineering project, subject to revocation as provided in this 
chapter. 

(g) Practice of engineering and land surveying solely as an officer in the 
armed forces of the United States government. 

(h) The practice of engineering or land surveying by an individual, firm, or 
corporation, or by a person employ ed solely by said individual, firm, or corpora- 
tion on property owned or leased by said individual, firm, or corporation unless 
the life, health, or property of the public are endangered, involved, or influenced. 

(1) A registered engineer engaging in the practice of land surveying. (1921, 


Cales: 13; C S35 St 0055 (ays 1951, CHLOS4 S59 17) 


§ 89-13. Corporate or partnership practice of engineering or land 
surveying.—A corporation or partnership may engage in the practice of engi- 
neering or land surveying in this State: Provided, however, the person or per- 
sons connected with such corporation or partnership in charge of the designing 
or supervision which constitutes such practice is or are registered as herein re 
quired of professional engineers and land surveyors. The same exemptions shall 
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apply to corporations and partnerships as apply to individuals under this chapter. 
C1OZ Ice Iss 14S. s..0055.(p aloo ee l0S4-es5. 12) 


§ 89-14. Land surveyors.—At any time within eighteen months after 
April 14, 1951, upon new application therefor and the payment of a registration 
fee of ten dollars ($10.00), the Board shall issue a certificate of registration with- 
out oral or written examination, to any land surveyor, when such applicant shall 
submit evidence under oath, satisfactory to the Board, that he is of good moral 
character, has been a resident of the State and has practiced land surveying in 
North Carolina for at least five years immediately preceding January 1, 1951, or 
has had previous land surveying practice of a character satisfactory to the Board. 


GO2Z Fo sei5<1G Sais 26055 Cae 1951 ecal084 5518) 


§ 89-15. Existing registration not affected; persons not represent- 
ing themselves to be registered.—Nothing in this chapter shall be construed 
as affecting the status ot registration of any engineer or land surveyor who is 
rightfully in possession of a certificate of registration duly issued by the Board and 
prior to April 14, 1951. 

Nothing in this chapter shall prohibit any person from doing land surveying 
provided that he does not represent himself to be a registered land surveyor. 
(199 Ic. LOS sale) 


§ 89-16. Manual of practice for land surveyors.—The State Board of 
Registration for Engineers and Land Surveyors, provided for in chapter 89 of 
the General Statutes of North Carolina, are authorized and directed to prepare 
or have prepared and approved a manual of practice for the information and 
guidance of those engaged in the practice of land surveying in North Carolina. 
The expenses incurred in the preparation and necessary for the distribution of 
said manual are to be paid from the fund of the Board of Registration for En- 
gineers and Land Surveyors in accordance with the provisions of G. S. 89-7. 


(1953, c. 1215.) 
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90-111.1. Growing of narcotic plant known 
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sons. 

90-111.2. Seizure and forfeiture of vehi- 
cles, vessels or aircraft unlaw- 
fully used to conceal, convey or 
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90-111.3. Reports by physicians. 
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Barbiturate Drugs. 
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90-113.2. Prohibited acts. 

90-113.3, Exemptions. 

90-113.4. Complaints, etc., need not nega- 
tive exceptions, excuses or ex- 
emptions; burden of proof. 

90-113.5. Retention of invoices by persons 
within exemptions. 

90-113.6. Enforcement of article; co-opera- 
tion with federal authorities; 
investigations. 

90-113.7. Penalties. 
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and regrant of certificate. 


Article 9, 
Registered Nurses. 
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90-158.9. 


90-158.10. 
90-158.11. 


90-158.12. 


90-158.13. 
90-158.14. 
90-158.15. 
90-158.16. 
90-158.17. 


90-158.18. 


Board of Nurse Registration and 
Nursing Education. 

Officers. 

Compensation of members. 
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Practice as registered  profes- 
sional nurse regulated. 
Practice of nursing. 

Use of title by nonlicensed per- 
sons prohibited. 


Licensure by examination. 
Scope of examination; uniform- 
ity in standards of admission. 


Qualification of applicants for 
licensure by examination. 
Licensure by reciprocity. 

Fees. 

Custody and use of funds. 
Temporary nursing in State. 
Nurses registered under previ- 
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Renewal of license. 
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90-158.31. 
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cense and procedure therefor. 
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Basic requirements for accred- 
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Certain nursing schools placed 


on the Fully Accredited List. 
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90-171. [Repealed.] 


Article 9A. 


Practical Nurses. 


90-171.1. Board of Nurse Registration and 


90-171.2. Participation of practical 


Nursing Education Enlarged. 

nurse 
members in meetings or activ- 
ities of Board; establishment of 


standards, etc., for schools of 
practical nursing; construction 
of article. 


90-171.9. Accredited list of practical nurs- 


ing schools; approval of certain 
schools already accredited; pro- 
cedure for accreditation of new 
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OO > Aaied ile 
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Periodic surveys of practical 
nursing schools. 

Effect of Provisionally Accred- 
ited List. 

Venue; authority of Board En- 
larged; subpoenas; oaths; con- 


duct of hearing and appeals. 


Article does not prohibit other 
persons from performing nurs- 
ing service. 


Violation of article; penalties. 
Undergraduate nurse. 


Article 10. 

Midwives. 
90-178. [Repealed.] 

Article 13. 


Embalmers and Funeral Directors. 


90-208. 
90-209. 
90-210. 


. otate 


Board; members; election; 
qualifications; term; vacancies. 
Definitions. 

Removal of members; oath. 

Common seal; powers. 

Meetings; quorum; bylaws; offi- 
cers; president to administer 
oaths. 

Expenses and salaries of Board. 

Unlawful practice; exceptions. 

Grant of license to embalmers. 
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90-210.2. 
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license. 
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ration room. 

Acting as embalmer without l- 
cense. 


Suspicious circumstances 
rounding death. 


sur- 


Embalming schools have same 
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90-210.9. Funeral directors and funeral di- 


recting; definitions. 


90-210.10. Grant of license to funeral di- 
TLeECGLOrs. 
90-210.11. Unlawful practice; exception. 


90-210.12. 


90-210.13. 


90-210.14. 
90-210.15. 


90-210.16. 


Renewal; registration; display of 
license. 

Funeral directors licensed prior 
wey Srey al, ale aire 

Powers of Board. 

Funeral home; directors; prepa- 
ration room. 

Acting as funeral director with- 
out license. 


Article 14A. 


Bequest of Body or Part Thereof. 


Sec. 


90-216.1. Bequest for purposes of medical 


90-216.2 
90-216.3. 


90-216.4 


90-216.5. 


90-256. 
90-257. 
90-258. 
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science or rehabilitation of the 
maimed authorized. 


. Donee and purpose of bequest. 


No particular form or words re- 


quired; liberal construction. 
. Provision effective immediately 
upon death. 


Co-operation of North Carolina 
State Commission for the Blind. 


Article 17. 
Dispensing Opticians. 


. Necessity for certificate of regis- 


tration. 


. Definition. 
. What constitutes practicing as a 


dispensing optician. 

for dispensing op- 
tician,. 

Carolina State Board of 
Opticians created; appointment 
and qualification of members. 
meetings and pow- 
ers of Board. 


. Examination for practice as a dis- 


pensing optician. 


. Fees required. 
. Persons practicing before passage 


of article. 


. Certificates to be recorded. 
. Posting of certificates. 

. Collection of fees. 

. Yearly license fees. 

. Meeting of the Board. 

. Compensation 


and expenses of 
Board members and _ secretary. 


. Powers of the Board. 
. Sale of optical glasses. 
. Licensee allowing unlicensed per- 


son to use his certificate or li- 
cense. 

dispensing optician 
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false and deceptive advertising. 
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. General penalty for violation. 
a Gitts. 


premiums or discounts un- 
lawful; refund of fees; illegal ad- 
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Physical Therapy. 
Definitions. 
Examining committee. 
Qualifications of applicants for ex- 


amination; application; subjects 
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Sec. Sec. 

90-259. Certificates of registration for suc- 90-265. Fraudulently obtaining, etc. reg- 
cessful examinees. istration a misdemeanor. 

90-260. Certificates of registration for per- 90-266. Necessity for prescription, super- 
sons qualified at time of passage vision and direction of licensed 
of article. doctor. 

90-261. Certificates of registration for per- 99-267. Rules and regulations; records to 
sons registered in other states or be kept; copies of register. 
territories. ; a 

‘ : -268. ‘ 

90-262. Renewal of registration; lapse; re- Maa SISter BES 
Piel 90-269. Title. 

90-263. Grounds for refusing registration. 90-270. Osteopaths, chiropractors and Y. 

90-264. Unregistered person not to repre- M. C. A. Health Clubs not re- 


sent himself as registered phys- 


stricted. 


ical therapist. 


ArticieE 1. 


Practice of Medicine. 


§ 90-8. Officers may swear applicants and summon witnesses.—The 
president and secretary of the Board of Medical Examiners of this State shall 
have power to administer oaths to all persons who may apply for examination be- 
fore the Board. or to any other persons deemed necessary in connection with per- 
forming the duties of the Board as imposed by law. The Board shall have power 
to summon any witnesses deemed necessary to testify under oath in connection 
with any cause to be heard before it; or to summon any licentiate against whom 
charges are preferred in writing, and the failure of the licentiate, against whom 
charges are preferred, to appear at the stated time and place to answer to the 
charges, after due notice or summons has been served in writing, shall be deemed 
a waiver of his right to said hearing, as provided in § 90-14.2. (1913, c. 20, s. 
WeCaorme moo 2 bs sess lO21 ci /44:) 5:93 19535081 246s: 1) 

Editor’s Note-——The 1953 amendment, 
effective July 1, 1953, substituted. “90-14.2” 
for “90-14” at the end of this section. 


§ 90-14. Board may rescind license.—The Board shall have the power 
to revoke and rescind any license granted by it, when, after due notice and hear- 
ing, it shall find that any physician licensed by it has beer guilty of grossly im- 
moral conduct, or of producing or attempting to produce a criminal abortion, or, 
by false and fraudulent representations, has obtained or attempted to obtain, prac- 
tice in his profession, or is habitually addicted to the use of morphine, cocaine or 
other narcotic drugs, or is habitually addicted to the use of marijuana, barbiturates, 
demerol or any other habit forming drug or derivative of such drug, or has 
by false or fraudulent representations of his professional skill obtained, or at- 
tempted to obtain, money or anything of value, or has advertised or held him- 
self out under a name other than his own, or has advertised or publicly professed 
to treat human ailment: under a system or school of treatment or practice other 
than that for which he helds a license, or is guilty of any fraud or deceit by 
which he was admitted to practice, or has been guilty of any unprofessional or 
dishonorable conduct unworthy of, and affecting, the practice of his profession, 
or has been convicted in any court, state or federal, of any felony or other criminal 
offense involving moral turpitude, or has been adjudicated a mental incompetent 
or whose mental condition renders him unable safely to practice medicine. Upon 
the hearing before said Board of any charge involving a conviction of such felony 
or other criminal offense, a transcript of the record thereof certified by the clerk 
of the court in which such conviction is had, shall be sufficient evidence to justify 
the revocation or rescinding of such license. And, for any of the above reasons, 
the said Board of Medical Examiners may refuse to issue a license to an ap- 
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plicant. The findings and actions of the Board of Medical Examiners in revoking 
or rescinding and refusing to issue licenses under this section shall be subject 
to review upon appeal to the superior court, as hereinafter provided in this article. 
The said Board of Medical Examiners may, in its discretion, restore a license 
so revoked and rescinded, upon due notice being given and hearing had, and 
satisfactory evidence produced of reformation of the licentiate. (C. S., s. 6618; 
1921) ¢. 47,°5. 4; Hx. Sess. 19218744, s, 691933, c932:01953.0cw ls ee 


Editor’s Note.— tion at the end of the sentence. It deleted 

The 1953 amendment, effective July 1, the former provision as to conclusiveness 
1953, inserted in the first sentence the pro- of findings of the Board, and inserted the 
vision as to marijuana, barbiturates, etc., next to last sentence. 


and added the clause as to mental condi- 


§ 90-14.1. Judicial review of Board’s decision denying issuance of a 
license.—Whenever the Board of Medical Examiners has determined that a per- 
son who has duly made application to take an examination to be given by the Board 
showing his education, training and other qualifications required by said Board, or 
that a person who has taken and passed an examination given by the Board, 
has failed to satisfy the Board of his qualifications to be examined or to be issued 
a license, for any cause other than failure to pass an examination, the Board 
shall immediately notify such person of its decision, and indicate in what respect 
the applicant has so failed to satisfy the Board. Such applicant shall be given a 
formal hearing before the Board upon request of such applicant filed with or 
mailed by registered mail to the secretary of the Board at Raleigh, North Carolina, 
within ten days after receipt ot the Board’s decision, stating the reasons for 
such request. The Board shall within twenty days of receipt of such request notify 
such applicant of the time and place of a public hearing, which shall be held 
within a reasonable time. The burden of satisfying the Board of his qualifica- 
tions for licensure shall be upon the applicant. Following such hearing, the 
Board shall determine whether the applicant is qualified to be examined or is 
entitled to be licensed as the case may be. Any such decision of the Board shall 
be subject to judicial review upon appeal to the Superior Court of Wake County 
upon the filing with the Board of a written notice of appeal with exceptions 
taken to the decision of the Board within twenty days after service of notice of 
the Board’s final decision. Within thirty days after receipt of notice of appeal, 
the secretary of the Board shall certify to the clerk of the Superior Court of Wake 
County the record of the case which shall include a copy of the notice of hear- 
ing, a transcript of the testimony and evidence received at the hearing, a copy 
of the decision of the Board, and a copy of the notice of appeal and exceptions. 
Upon appeal the case shall be heard by the judge without a jury, upon the record, 
except that in cases of alleged omissions or errors in the record, testimony may 
be taken by the court. The decision of the Board shall be upheld unless the sub- 
stantial rights of the applicant have been prejudiced because the decision of the 
Board is in violation of law or is not supported by any evidence admissible under 
this article, or is arbitrary or capricious. Each party to the review proceeding 


may appeal to the Supreme Court as hereinafter provided in section 90-14.11. 
(19535 Cc 1248."5.9 3. ) 


§ 90-14.2. Hearing before revocation or suspension of a license. — 
Before the Board shall revoke or rescind any license granted by it to any physician, 
it will give to the physician a written notice indicating the general nature of 
the charges, accusation, or complaints preferred against him and stating that the 
licensee wil! be given an opportunity to be heard concerning such charges or 
complaints at a time and place stated in such notice, or to be thereafter fixed 
by the Board, and shall hold a public hearing not less than thirty days from 
the date of the service of such notice upon such licensee, at which he may ap- 
pear personally or through counsel, may cross-examine witnesses and present 
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evidence in his own behalf. A physician who is mentally incompetent shall be 
represented at such hearing and shall be served with notice as herein provided 
by and through a guardian ad litem appointed by the clerk of the court of the 
county in which the physician has his residence. Such licensee or physician may, 
if he desires, file written answers to the charges or complaints preferred against 
him within thirty days after the service of such notice, which answer ghall be- 
come a part of the record but shall not constitute evidence in the case. (1953, 


CmiZ4G5 Sas) 


§ 90-14.3. Service of notices.—Any notice required by this chapter may 
be served either personally or by an officer authorized by law to serve process, 
or by registered mail, return receipt requested, directed to the licensee or ap- 
plicant at his last known address as shown by the records of the Board. If notice 
is served personally, it shall be deemed to have been served at the time when 
the officer delivers the notice to the person addressed. Where notice is served 
by registered mail, it shall be deemed to have been served on the date borne by 
the return receipt showing delivery of the notice to addressee or refusal of the 
addressee to accept the notice. (1953, c. 1248, s. 3.) 


§ 90-14.4. Place of hearings for revocation or suspension of license. 
—Upon written request of the accused physician, given to the secretary of the 
Board twenty days after service of the charges or complaints against him, a hear- 
ing for the purpose of determining revocation or suspension of his license shall 
be conducted in the county in which such physician maintains his residence, or 
at the election of the Board, in any county in which the act or acts complained 
of occurred In the absence of such request, the hearing shall be held at a place 
designated by the Board, or as agreed upon by the physician and the Board. 
Glos ker 12485553.) 


§ 90-14.5. Use of trial examiner or depositions.—Where the licensee 
requests that the hearing herein provided for be held by the Board in a county 
other than the county designated for the holding of the meeting of the Board 
at which the matter is to be heard, the Board may designate in writing one 
or more of its members to conduct the hearing as a trial examiner or trial com- 
mittee, to take evidence and report a written transcript thereof to the Board at 
a meeting where a majority of the members are present and participating in the 
decision. Evidence and testimony may also be presented at such hearings and 
to the Board in the form of depositions taken before any person designated in 
writing by the Board for such purpose or before any person authorized to ad- 
minister oaths, in accordance with the procedure for the taking of depositions 
in civil actions in the superior court. (1953, c. 1248, s. 3.) 


§ 90-14.6. Evidence admissible.—In proceedings held pursuant to this 
article the Board shall admit and hear evidence in the same manner and form 
as prescribed by law for civil actions. A complete record of such evidence shall 


be made, together with the other proceedings incident to such hearing. (1953, 
GulZAs fs: 3:) 


§ 90-14.7. Procedure where person fails to request or appear for 
hearing.—If a person who has requested a hearing does not appear, and no con- 
tinuance has been granted. the Board or its trial examiner or committee may 
hear the evidence of such witnesses as may have appeared, and the Board may 
proceed to consider the matter and dispose of it on the basis of the evidence be- 
fore it. For good cause. the Board may reopen any case for further hearing. 


(1953, c. 1248, s. 3.) 


§ 90-14.8. Appeal from Board’s decision revoking or suspending a 
license.—A physician whose license is revoked or suspended by the Board may 
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obtain a review of the decision of the Board in the Superior Court of Wake 
County or in the superior court in the county in which the hearing was held or 
upon agreement of the parties to the appeal in any other superior court of the 
State, upon filing with the secretary of the Board a written notice of appeal 
within twenty days after the date of the service of the decision of the Board, stat- 
ing all exceptions taken to the decision of the Board and indicating the court in 
which the appeal is to be heard. 


Within thirty days after the receipt of a notice of appeal as herein provided, 
either by an applicant or a licensee, the Board shall prepare, certify and file with 
the clerk of the superior court in the county to which the appeal is directed the 
record of the case comprising a copy of the charges, notice of hearing, transcript 
of testimony, and copies of documents or other written evidence produced at the 
hearing, decision of the Board, and notice of appeal containing exceptions to the 
decision of the Board. (1953, c. 1248, s. 3.) 


§ 90-14.9. Appeal bond; stay of Board order.—The person seeking the 
review shall file with the clerk of the reviewing court a copy of the notice of 
appeal and an appeal bond of $200 at the same time the notice of appeal is filed 
with the Board. At any time before or during the review proceeding the ag- 
grieved person may apply te the reviewing court for an order staying the opera- 
tion of the Board decision pending the outcome of the review, which the court 
may grant or deny in its discretion. (1953, c. 1248, s. 3.) 


§ 90-14.10. Scope of review.—Upon the review of the Board’s decision 
revoking or suspending a license, the case shall be heard by the judge without 
a jury, upon the record, except that in cases of alleged omissions or errors in 
the record, testimony thereon may be taken by the court. The court may affirm 
the decision of the Board or remand the case for further proceedings; or it may 
reverse or modify the decision if the substantial rights of the accused physician 
have been prejudiced because the findings or decisions of the Board are in vio- 
lation of substantive or procedural law, or are not supportec by competent, ma- 
terial, and substantial evidence admissible under this article, or are arbitrary or 
capricious. At any time after the notice of appeal has been filed, the court may 
remand the case to the Board for the hearing of any additional evidence which 
is material and is not cumulative and which could not reasonably have been pre- 
sented at the hearing before the Board. (1953, c. 1248, s. 3.) 


§ 90-14.11. Appeal to Supreme Court; appeal bond. — Any party to 
the review proceeding, including the Board, may appeal to the Supreme Court 
from the decision of the superior court under rules of procedure applicable in 
other civil cases. No appeal bond shall be required of the Board. The appealing 
party may apply to the superior court for a stay of that court’s decision or a 
stay of the Board’s decision, whichever shall be appropriate. pending the outcome 
of the appeal to the Supreme Court. (1953, c. 1248,'s. 3.) 


§ §0-14.12. Injunctions.—The Board may appear in its own name in 
the superior courts in an action for injunctive relief to prevent violation of this 
article and the superior courts shall have power to grant such injunctions re- 
gardless of whether criminal prosecution has been or may be instituted as a 
result of such violations. (1953, c. 1248, s. 3.) 


§ 90-15. License fee; salaries, fees and expenses of Board.—Each 
applicant for a license by examination shall pay to the treasurer of the Board of 
Medical Examiners of the State of North Carolina a fee which shall be prescribed 
by said Board in an amount not exceeding the sum of fifty dollars ($50.00) be- 
fore being admitted to the examination: Provided however, that in the case of 
applicants taking the examination in two halves, as provided in § 90-10, one-half 
of the prescribed fee shall be paid by the applicant for each of the two half exami- 
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nations. Whenever any license is granted without examination, as authorized 
in § 90-13, the applicant shall pay to the treasurer of the Board a fee in an amount 
to be prescribed by the Board not in excess of one hundred dollars ($100.00). 
Whenever a limited license is granted as provided in § 90-12, the applicant shall 
pay to the treasurer of the Board a fee of fifty dollars ($50.00), except where a 
limited license to practice within the confines of a hospital for the purpose of 
education or training, the applicant shall pay a fee of ten dollars ($10.00). A 
fee of ten dollars ($10.00) shall be paid for the issuance of a duplicate license. 
All fees shall be paid in advance to the treasurer of the Board of Medical 
Examiners of the State of North Carolina, to be held by him as a fund for the 
use of said Board. The compensation and expenses of the members and officers 
of the said Board and all expenses proper and necessary in the opinion of the 
Board to the discharge of its duties under and to enforce the laws regulating 
the practice of medicine or surgery shall be paid out of said fund, upon the warrant 
of the president and secretary of said Board. The saluries and fees of the 
officers and members of said Board shall be fixed by the Board but shall not 
exceed ten dollars ($10.00) per day per member for time spent in the performance 
and discharge of his duties as a member of said Board, and reimbursement for 
travel and other necessary expenses incurred in the performance of his duties 
as a member cf said Board. Any unexpended sum or sum. of money remaining 
in the treasury of said Board at the expiration of the terms of office of the mem- 
bers thereof shall be paid over to their successors in office. (1858-9, c. 258, s. 
Po Caden sao OUr Rev. Sa 4DOL ss 1Oloices 20, Sse 4,9 Oo. S., 00191921 Fc 
H/o isc, Sess, LOZb Cc. 44 "5. 72 1953. c. 1872) 


§ 90-15.1. Registration every two years with Board.—Fvery person 
heretofore or hereafter licensed to practice medicine by said Board of Medical 
Examiners shall, during the month of January, 1958, and during the month of 
January in every even-numbered year thereafter, register with the secretary- 
treasurer of said Board his name and office and residence address and such 
other information as the Board may deem necessary and shall pay a registration 
fee fixed by the Board not in excess of five dollars ($5.00). In the event a 
physician fails to register as herein provided he shall pay an additional amount 
of ten dollars ($10.00) to the Board. Should a physician fail to register and pay 
the fees imposed, and should such failure continue for a period of thirty days, 
the license of such physician may be suspended by the Board, after notice and 
hearing at the next regular meeting of the Board. Upon payment of all fees and 
penalties which may be due, the license of any such physician shall be rein- 
Stated) (1957 jc.) 597.) 

Editor’s Note.—The act inserting this 
section is effective as of January 1, 1958. 


§ 90-18. Practicing without license; practicing defined; penalties. 


Cross Reference.—As to indictment and Quoted in Crawford v. Crowell-Collier 
prosecution for violation of section, see Pub. Co., 87 F. Supp. 509 (1949). 
note to § 90-21. 


§ 90-19. Practicing without registration; penalties. 


Cross Reference.—As to indictment and Quoted in Crawford v. Crowell-Collier 
prosecution for violation of section, see Pub. Co., 87 F. Supp. 509 (1949). 
note to § 90-21. 


§ 90-20. Clerk punishable for illegally registering physician. 


Cross Reference.—As to indictment and 
prosecution for violation of section, see 
note to § 90-21, 
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§ 90-21. Certain offenses prosecuted in superior court; duties of 


Attorney General. 


This section merely establishes a method 
whereby the Board of Medical Examiners 
may procure an investigation by the At- 
torney General with respect to alleged 
violations of §§ 90-18 to 90-20. There is 
nothing in this chapter which requires the 
Board of Medical Examiners or the At- 
torney General to take any action before 
a criminal prosecution may be instituted 
for such violations. State v. Loesch, 237 
ING Gli 75m. ened) a6 54 an (@lO3) 3 

Indictment Need Not Show Compliance 
with Section.—The contention tkut a strict 


a compliance with the provisions of this 
section, is without merit. It would be un- 
necessary to include these averments as 
a prerequisite to the validity of a bill of 
indictment charging a violation of § 90-18 
even though the prosecution was_ insti- 
tuted pursuant to a complaint filed by the 
Board of Medical Examiners with the At- 
torney General. State v. Loesch, 237 N. 
Ce6iIN 75S] Ba (2d y654Gio53ye 
Solicitor Not Deprived of Authority and 
Duty to Prosecute——There is nothing in 
this chapter which would or could deprive 


compliance with the procedure outlined in 
this section is a prerequisite to any prose- 
cution for the violation of §§ 90-18 to 
90-20, and that a bill of indictment charg- 
ing a violation of any such sections must 
show upon its face that there has been 


the solicitor of a district of his constitu- 
tional authority and sworn duty to prose- 
cute violations of the criminal laws of the 
State. State.v. Loesch, 237 NaiCei trp 
S. E. (2d) 654 (1953). 


ARTICLE ES: 
Dentistry. 


§ 90-22. Practice of dentistry regulated in public interest; article 
liberally construed; Board of Dental Examiners; membership.—The 
practice of dentistry in the State of North Carolina is hereby declared to affect 
the public health, safety and welfare and to be subject to regulation and control 
in the public interest. It is further declared to be a matter of public interest and 
concern that the dental profession merit and receive the confidence of the public 
and that only qualified persons be permitted to practice dentistry in the State of 
North Carolina. This article shail be liberally construed to carry out these ob- 
jects and purposes. 


The North Carolina State Board of Dental Examiners heretofore created by 
chapter one hundred and thirty-nine, Public Laws, one thousand eight hundred 
and seventy-nine and by chapter one hundred and seventy-eight, Public Laws 
one thousand nine hundred and fifteen, is hereby continued as the agency of the 
State for the regulation of the practice of dentistry in this State, said Board to 
consist of six (6) members of the North Carolina Dental Society, to be elected 
by the said Society at its annual meeting; said members so elected to be com- 
missioned by the Governor for a period of three years or until their successors 
are elected, commissioned and qualified. Any vacancy in the said Board shall be 
filled by a member of the North Carolina Dental Society to be elected by said 
Board by and with the consent and approval of the executive committee of the 
North Carolina Dental Society, and commissioned by the Governor to hold 
office for the unexpired term to which elected. Nothing in this article and no 
provision of this section shall in any way change the terms of office of the mem- 
bers of the North Carolina State Board of Dental Examiners as now constituted, 
and said members of said Board shall hold their office for the term to which they 
haves beermelecteds(1935,.cy 00. S7 lel 5/1 Coc, cael e) 

Editor’s Note—The 1957 amendment 
added the first paragraph. 


§ 90-29. Necessity for license; dentistry defined; certain practices 
exempted.—No person shall engage in the practice of dentistry in this State 
or attempt to do so without first having applied for and obtained a license for such 
purpose from the said North Carolina State Board of Dental Examiners, or with- 
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out first having obtained from said Board a certificate of renewal of license for 
the calendar year in which such person proposes to practice dentistry. The said 
Board may issue a “limited license” to employees of the Division of Oral Hygiene 
of the North Carolina Board of Health who are graduates of a reputable dental 
institution. Limited licenses shall be valid for one year from date of issue, or 
until the announcement of the results of the next succeeding examination con- 
ducted by the said Board, whichever shall first occur. Limited licensees may 
perform only such dental operations as may be authorized by the said Board 
and those only in the course of their official duties. No limited license shall con- 
fer any right or privilege upon the recipient not stated in such license and no 
limited license may be renewed after the date of its expiration. A person shall 
be deemed to practice dentistry in this State within the meaning of this article 
and this section of this article, who represents himself as being able to remove 
stains and accretions from teeth, diagnose, treat, operate or prescribe for any 
disease, pain, injury, deficiency, deformity or physical condition of the hu- 
man teeth, alveolar process, gums or maxillary bones and associated tissues or 
parts and/or who offers or undertakes by any means or methods to remove stains 
or accretions from teeth, diagnose, treat, operate or prescribe for any disease, 
pain, injury, deficiency. deformity or physical condition of the same, or to take 
impressions of the teeth or jaws or who uses a Roentgen or X-ray machine for 
dental treatment, Roentgenograms or for dental diagnostic purposes, (except 
that a registered dental hygienist shall be permitted to take Roentgenograms), 
or who owns, maintains or operates an office for the practice of dentistry, or who 
engages in any of the practices included in the curricular of recognized and ap- 
proved dental schools or colleges, or who is a manager, proprietor, operator or 
conductor of a place where dental operations are performed, or who performs 
dental operations of any kind gratuitously, or for a fee, gift, compensation or 
reward, paid or to be paid, either to himself or to another person or agency, 
or who furnishes, supplies, constructs, reproduces or repairs, or offers to fur- 
nish, supply, construct, reproduce or repair prosthetic dentures (sometimes known 
as “plates’), bridges or other substitutes for natural teeth, to the user or 
prospective user thereof. 

The fact that a person uses any dental degree or designation or any card, device, 
directory, poster, sign or other media, whereby he represents himself to be a den- 
tist practicing in the State, shall constitute prima facie evidence that such person 
is engaged in the practice of dentistry. 

The following practices acts, and operations, however, shall be exempt from 
the provisions of this article: 

(a) Any act in the practice of his profession by a duly licensed physician or 
surgeon. 

(b) The rendering of dental relief in emergency cases in the practice of his 
profession by a physician or surgeon licensed as such and registered under the 
laws of this State, unless he undertakes to reproduce or reproduces lost parts of 
the human teeth in the mouth, or to restore or replace in the human mouth, lost 
or missing teeth. 

(c) The practice of dentistry in the discharge of their official duties by dentists 
in the United States army, the United States navy, the United States public health 
service, the United States veterans bureau, or other federal agency. 

(d) The teaching of dentistry in dental schools or colleges conducted in this 
State and approved by the North Carolina State Board of Dental Examiners, 
by persons licensed to practice dentistry anywhere within the United States, 
and the practice of dentistry by students in dental schools or colleges so approved 
when such students (1) are acting under the supervision of registered and licensed 
dentists acting as instructors or (2) have satisfactorily completed the junior year 
requirements and, as part of their course of instruction, are assigned to perform 
dental work, without remuneration, upon the patients or inmates of an institution 
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wholly owned and supported by the State of North Carolina, or a political sub- 
division thereof, under the supervision of a registered and licensed dentist acting 


as an instructor. 


(e) The practice of dentistry by licensed dentists of another state, territory or 
country at meetings of the North Carolina Dental Society, or component parts 
thereof, meetings of dental colleges or other like dental organizations while ap- 
pearing as clinicians, or when appearing in emergency cases upon the specific call 
of dentist duly licensed under the provisions of this article. 


(f) The practice of dentistry for not to exceed one year, as a bona fide intern 
under the supervision of the dental staff of a hospital approved by the North 
Carolina Board of Dental Examiners, by a person who is a graduate of a reputable 
derital mstitution.“(1935"cr.06,75.°6;" 1953, "c.1564, Sa 351 95 7c G2 a 

Editor’s Note.—The 195% amendment The mere want of a license does not raise 
added all of the first paragraph following any inference of negligence. If an un- 
the first sentence, rewrote subsection (d) licensed dentist exercises the requisite skill 


and added former subsection (g). 

The 1957 amendment deleted the words 
“thirty days after’ formerly appearing 
after the word “until” in line nine of the 
first paragraph and rewrote the latter part 
of that paragraph. It also struck out sub- 
section (f) and redesignated former sub- 


and care in administering treatment to a 
patient, he is not liable in damages for in- 
jury to the patient, merely because of his 
want of a license to practice dentistry. The 
failure to possess such license is immaterial 
on the question of due care. Grier v. Phil- 
lips, 230 N. C. 672, 55 S. E. (2d) 485 (1949). 


section (g) as (f). 


§ 90-29.1. Extraoral services performed for dentists. — Licensed 
dentists may employ or engage the services of any person, firm or corporation to 
construct or repair, extraorally, prosthetic dentures, bridges, or other replace- 
ments for a part of a tooth, a tooth, or teeth. A person, firm or corporation, so em- 
ployed or engaged, when constructing or repairing such dentures, bridges or re- 
placements, exclusively, directly and solely on the direction, prescription or 
order of a licensed member of the dental profession, and not for the public or 
any part thereof, shall not be deemed or considered to be practicing dentistry as 
defined in this article. However, it is unlawful for persons, firms or corpora- 
tions so employed or engaged, to advertise in any manner the appliances con- 
structed or repaired, or the services rendered in the construction, repair or 
alteration thereof, except, that persons, firms or corporations so employed may 
announce in trade journals and professional publications which circulate among 
members of the dental profession, their names, the locations or places of their 
business, their office hours, telephone numbers, and the fact that they are en- 
gaged in the construction, reproduction or repair of such appliances, together 
with such display advertisements as disclose the character and application of 
their work, and persons, firms or corporations so employed or engaged may 
furnish to licensed dentists information regarding their products, materials, 
uses and prices therefor. Announcements may also be made by business card, 
in business and telephone directories and by signs located upon the premises 
wherein the place of business is situated, but announcements made by business 
card or in business and telephone directories and signs shall not contain any 
amount as a price or fee for the services rendered, or to be rendered, or for 
any material or materials used or to be used, or any picture or other reproduc- 
tion of a human head, mouth, denture or specimen of dental work or any other 
media calling attention of the public to their business. The lettering on signs shall 
be no more than seven inches in height and no illuminated or glaring light signs 


shallibemised)’ €195771c 592. s. 3.) 


§ 90-31. Annual renewal of licenses. 

If the application for such renewal certificate, accompanied by the fee required 
by this article, is not received by the Board before January 31 of each year, an 
additional fee of five dollars ($5.00) shall be charged for renewal certificate. If 
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such application, accompanied by the renewal fee, plus the additional fee, is not 
received by the board before June 30 of each year, every person thereafter con- 
tinuing to practice dentistry without having applied for a certificate of re- 
newal shall be guilty of the unauthorized practice of dentistry and shall be sub- 
ject to the penalties prescribed’ by G. S. 90-40; (1935, c. 66, s. 8; 1953, ¢. 
DOq mS Os) 


Editor’s Note.——The 1953 amendment not affected by the amendment it is not 
added the above paragraph at the end of set out. 
the section. As the rest of the section was 


§ 90-38. Licensing former dentists who have moved back into State 
or resumed practice.—Any person who shall have been licensed by the North 
Carolina State Board of Dental Examiners to practice dentistry in this State 
who shall have retired from practice or who shall have moved from the State 
and shall have returned to the State, may, upon a satisfactory showing to said 
Board of his proficiency in the profession of dentistry and his good moral character 
during the period of his retirement, be granted by said Board a license to re- 
sume the practice of dentistry upon making application to the said Board in 
such form as it may require. ‘he license to resume practice, after issuance there- 
of, shall be subject to all the provisions of this article. (1935, c. 66, s. 11; 1953, 
5 564,"s. 2:) 


Editor’s Note—The 1953 amendment 
struck out the former provision relating 
to payment of fee. 


§ 90-39. Fees collectible by Board.—In order to provide the means of 
carrying out and enforcing the provisions of this article and the duties devolving 
upon the North Carolina State Board of Dental Examiners, it shall charge and 
collect for: 


(1) Each applicant for examination, a fee of thirty dollars ($30.00) ; 
(2) Each certificate of renewal of license, a fee of five dollars ($5.00) ; 


(3) Each certificate of practice to a resident dentist desiring to change to 
another state or territory, a fee of five dollars ($5.00) ; 


(4) Each license issued to a legal practitioner of another state or territory 
to practice in this State, a tee of thirty dollars ($30.00) ; 


(5) Each license to resume the practice issued to a dentist who has retired 
from the practice of dentistry, or has removed from and returned to the State, 
aatecootitiutty dollars, ($30.00), (1935, .c: 66,78, 12 > 1953;'6>564;)s:+1;) 


Editor’s Note—The 1953 amendment 
rewrote this section and increased the 
fees stated therein. 


§ 90-40. Unauthorized practice; penalty.—If any person shall practice 
or attempt to practice dentistry in this State without first having passed the 
examination and obtained a license from the North Carolina Board of Dental Ex- 
aminers; or if he shall practice dentistry after June 30 of each year without 
applying for a certificate of renewal of license, as provided in § 90-31; 
or shall practice or attempt to practice dentistry while his license is re- 
voked, or suspended, or when a certificate of renewal of license has been re- 
fused; or shall violate any of the provisions of this article for which no specific 
penalty has been provided; or shall practice or attempt to practice, dentistry in 
violation of the provisions of this article; or shall practice dentistry under any 
name other than his own name, said person shall be guilty of a misdemeanor, 
and upon conviction thereof shall be punished by a fine or imprisonment, or 
both, in the discretion of the court. Each day’s violation of this article shall 
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constitutesay separate, ofiense, (1935, scmGOjese 13); 195359 cnkbO4,ciO me ee 
592, s. 4.) 


Cross Reference.— See note under § The 1957 amendment rewrote this sec- 
90-29. tion beginning with the latter part of the 
Editor’s Note—The 1953 amendment second clause. 
rewrote the second clause of the first para- Cited in Grier v. Phillips, 230 N. C. 672, 
graph. 55 S$. E. (2d) 485 (1949). 


§ 90-40.1. Enjoining unlawful acts. — (a) ‘The practice of dentistry by 
any person who has not been duly licensed so as to practice or whose license 
has been suspended or revoked, or the doing, committing or continuing of any 
of the acts prohibited by this article by any person or persons, whether licensed 
dentists or not, is hereby declared to be inimical to public health and welfare 
and to constitute a public nuisance. The Attorney General for the State of North 
Carolina, the solicitor of any of the superior courts, the North Carolina State 
Board of Dental Examiners in its own name, or any resident citizen may main- 
tain an action in the name of the State of North Carolina to perpetually enjoin 
any person from so unlawfully practicing dentistry and from the doing, com- 
mitting or continuing of such unlawful act. This proceeding shall be in addition to 
and not in lieu of criminal prosecutions or proceedings to revoke or suspend li- 
censes as authorized by this article. 

(b) In an action brought under this section the final judgment, if in favor 
of the plaintiff, shall perpetually restrain the defendant or defendants from the 
commission or continuance of the act or acts complained of. A temporary in- 
junction to restrain the commission or continuance thereof may be granted upon 
proof or by affidavit that the defendant or defendants have violated any of the 
laws or statutes applicable to unauthorized or unlawful practice of dentistry. The 
provisions of the statutes or rules relating generally to injunctions as provisional 
remedies in actions shall apply to such a temporary injunction and the proceed- 
ings thereunder. 

(c) The venue for actions brought under this section shall be the superior 
court of any county in which such acts constituting unlicensed or unlawful prac- 
tice of dentistry are alleged to have been committed or in which there appear 
reasonable grounds to believe that they will be committed or in the county where 
the defendants in such action reside. 

(d) The plaintiff in such action shall be entitled to examination of the adverse 
party and witnesses before filing complaint and before trial in the same manner 
as provided by law for the examination of the parties. (1957, c. 592, s. 5.) 


§ 90-41. Revocation or suspension of license.—Whenever it shall ap- 
pear to the North Carolina State Board of Dental Examiners that any dentist 
who has received license to practice dentistry in this State, or who has received 
from the said Board of Dental Examiners a certificate of renewal of license, has 
been guilty of fraud, deceit or misrepresentation in obtaining his license, or of 
gross immorality, or is an habitual user of intoxicants or drugs, rendering him 
unfit for the practice of dentistry, or has been guilty of malpractice, or is grossly 
ignorant or incompetent or has been guilty of willful neglect in the practice of 
dentistry, or has had a professional connection or association with any person, 
firm or corporation in any manner in an effort to avoid and circumvent the pro- 
visions of this article, or has permitted the use of his name by another for the 
illegal practice of dentistry by such person, or has been employing unlicensed 
persons to perform work which, under this article, can be legally done or per- 
formed only by persons holding a license to practice dentistry in this State, or 
of practicing deceit or other fraud upon the public or individual patients in 
obtaining or attempting to obtain practice, or has been guilty of fraudulent and/or 
misleading statements of his art, skill or knowledge, or of his method of treat- 
ment or practice, or has been convicted of or entered a plea of guilty to a felony 
charge, or any offense involving moral turpitude, or has by himself or another, 
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solicited or advertised in any manner for professional business, or has been 
guilty of any other unprofessional conduct in the practice of dentistry, or in the 
procurement of license has filed, as his own, a diploma or license of another, or a 
forged diploma or a forged or false affidavit of identification or qualification, the 
Board may revoke the license of such person, or may suspend the license of such 
person for such period of time as, in the judgment of said Board, will be com- 
mensurate with the offense committed: Provided, however, it shall not be con- 
sidered advertising within the meaning of this article for a dentist, duly au- 
thorized to practice in this State, to place a card containing his name, telephone 
number and office address and office hours in a registry or other publication, or 
to place upon the window or door of his office his name followed by the word, 
“dentist.” 

Da tac, 892 39%/s) 

Editor’s Note.—The 1957 amendment by another for the illegal practice of den- 
inserted, beginning in line nine, the words tistry by such person,’ and several lines 
“or has had a professional connection or later inserted the words “or has been con- 
association with any person, firm or corpo- victed of or entered a plea of guilty to a 
ration in any manner in an effort to avoid felony charge.” As only the first paragraph 
and circumvent the provisions of this ar- was changed the rest of the section is not 
ticle, or has permitted the use of his name set out. 


§ 90-47. Restrictions on lectures and teaching.—Lectures on the 
science of dentistry shall not be made in North Carolina in connection with the 
demonstration, promotion or distribution of any product or products used or 
claimed to be useful in the promotion of the health of the oral cavity, except after 
specific authority has been granted by the North Carolina State Board of Dental 
Examiners, nor shall the science of dentistry be taught in North Carolina except 
by persons licensed to practice dentistry within the United States acting as 
teachers in a duly organized school or college of dentistry or a dental depart- 
ment of a college or university or dental department of a hospital approved by 
the North Carolina State Board of Dental Examiners. (1935, c. 66, s. 18; 1953, 
€2.504;-S.,4:) 

Editer’s Note—vThe 1953 amendment States” for “duly licensed dentists” and 
substituted in line seven “persons licensed added the provision as to dental depart- 
to practice dentistry within the United ment of hospital at the end of the section. 


§ 90-48. Rules and regulations of Board; violation a misdemeanor. 
—The North Carolina State Board of Dental Examiners shall be and is here- 
by vested, as an agency of the State, with full power and authority to enact rules 
and regulations governing the practice of dentistry within the State, provided 
such rules and regulations are not inconsistent with the provisions of this article. 
Such rules and regulations shall become effective thirty days after passage, and 
the same may be proven, as evidence, by the president and/or the secretary- 
treasurer of the Board, and/or by certified copy under the hand and official seal 
of the secretary-treasurer. A certified copy of any rule or regulation shall be 
receivable in all courts as prima facie evidence thereof if otherwise competent, 
and any person, firm, or corporation violating any such rule, regulation, or bylaw 
shall be guilty of a misdemeanor, subject to a fine of not more than two hundred 
dollars ($200.00) or imprisonment for not more than ninety (90) days for 
each offense, and each day that this section is violated shall be considered a 
Bercdrarowouenses =( 1935, 6.60, Ss, [9° 1957.) 5924s, 6) 

Editor’s Note.— The 1957 amendment 30 to 90 days and added the provision that 
increased the maximum fine from $50 to each day of violation is a separate offense. 
$200 and the maximum imprisonment from 
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ARTICLE 4. 
Pharmacy. 


Part 1. Practice of Pharmacy. 


§ 90-60. Fees collectible by Board.—The Board of Pharmacy shall be 
entitled to charge and collect the following fees: For the -xamination of an ap- 
plicant for license as a pharmacist, ten dollars; for renewing the license as a 
pharmacist or an assistant pharmacist, ten dollars; for licenses without examina- 
tion as provided in § 90-64, original, twenty-five dollars, and renewal thereof, 
five dollars; for original registration of a drugstore, twenty-five dollars, and re- 
newal thereof, fifteen dollars; for issuing a permit to a physician to conduct a 
drugstore in a village of not more than five hundred inhabitants, ten dollars; for 
the renewal of permit to 4 physician to conduct a drugstore in a village of not 
more than five hundred inhabitants, five dollars. All tees shall be paid before 
any applicant may be admitted to examination or his name placed upon the 
register of pharmacists or before any license or permit, or any renewal thereof, 
imay be issued by; the Board. (1905, c. 108, s. 12; Rev., s. 44/6; Ce paemoea. 
LO2T C257) So Se MOSAIC OSS On CRO ECM es) 


Editor’s Note.— for “five” in line four and 
The 1953 amendment substituted “ten” “ten” in line seven. 


“fifteen” for 


§ 90-66. Expiration and renewal of license; failure to renew mis- 
demeanor.—Every licensed pharmacist or assistant pharmacist who desires to 
continue in the practice of his profession, and every physician holding a permit 
to sell drugs in a village of not more than eight hundred inhabitants, shall within 
thirty days next preceding the expiration of his license or permit, file with the 
secretary and treasurer of the Board of Pharmacy an application for the renewal 
thereof, which application shall be accompanied by the fee hereinbefore prescribed. 

(1953; eee O5da)) 

Editor’s Note,— 

The 1953 amendment substituted “eight 
hundred” for “six hundred” in the first 


it was the purpose of the act to increase 
from six hundred inhabitants to eight 
hundred inhabitants the size village in 


sentence. As only the first sentence was 
affected by the amendment the rest of the 
section is not set out. 

The amendatory act which also made 


which the board of pharmacy may grant 
permits to legally registered practicing 
physicians to conduct drug stores and 
pharmacies. 


changes in §§ 90-67 and 90-71 stated that 


§ 90-67. License to be displayed; penalty.—Every certificate or license 
to practice as a pharmacist or assistant pharmacist and every permit to a practic- 
ing physician to conduct a pharmacy or drugstore in a village of not more than 
eight hundred inhabitants, and every last renewal of such license or permit, shall be 
conspicuously exposed in the pharmacy or drugstore or place of business of which 
the pharmacist, or other person to whom it is issued, is the owner or manager, 
or in which he is employed. 

The holder of such license, permit, or renewal who fails to expose it as re- 
quired by this section shall be guilty of a misdemeanor, and fined not less than 
five nor more than twenty-five dollars, and each day that such license, permit, 
or renewal thereof shall not be exposed shall be held to constitute a separate and 
distinct offense. (1905, c. 108, ss. 18, 26; Rev., ss. 3651, 4485; C. Si 636063 - 
1921 SceiOsh swat oo ec LODLs) 

Editor’s Note.——The 1953 amendment 
substituted “eight hundred” for “six hun- 


dred” in line four. As to purpose of 
amendment, see note to § 90-66. 


§ 90-71. Selling drugs without license prohibited; drug trade regu- 
lated. 
Nothing in this section shall be construed to interfere with any legally regis- 
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tered practitioner of medicine in the compounding of his own prescriptions, nor 
with the exclusively wholesale business of any dealer who shall be licensed as a 
pharmacist or who shall keep in his employ at least one person who is licensed 
as a pharmacist, nor with the selling at retail of nonpoisonous domestic remedies, 
nor with the sale of patent or proprietary preparations which do not contain 
poisonous ingredients, nor, except in cities and towns wherein there is located an 
established drugstore, and except in the counties of Avery, Bertie, Cabarrus, 
Cleveland, Cumberland, Duplin, Forsyth, Gaston, Guilford, Halifax, Harnett, 
Henderson, Iredell, Mecklenburg, Montgomery, Moore, New Hanover, Orange, 
Pender, Richmond, Robeson, Rockingham, Rowan, Scotland and Wilson, shall 
this section be construed to interfere with the sale of paregoric, Godfrey’s 
Cordial, aspirin, alum, borax, bicarbonate of soda, calomel tablets, castor oil, 
compound cathartic pills, copperas, cough remedies which contain no poison or 
narcotic drugs, cream of tartar, distilled extract witch hazel, epsom salts, harlem 
oil, gum asafetida, gum camphor, glycerin, peroxide of hydrogen, petroleum jelly, 
saltpetre, spirit of turpentine, spirit of camphor, sweet oil, and sulphate of 
quinine, nor with the sale of poisonous substances which are sold exclusively for 
use in the arts or for use as insecticides when such substances are sold in un- 
broken packages bearing a label having plainly printed upon it the name of the 
contents, the word “Poison,” the vignette of the skull and crossbones, and the 
name of at least two readily obtainable antidotes. 

In any village of not more than eight hundred inhabitants the Board of Phar- 
macy may, after due investigation, grant any legally registered practicing physi- 
cian a permit to conduct a drugstore or pharmacy in stich village, which permit 
shall not be valid in any other village than the one for which it was granted, 
and shall cease and terminate when the population of the village for which such 
permit was granted shall become greater than eight hundred. (1905, c. 108, s. 
AP ey fis 4487 Ci ors. 000/74 192) C68) $1168 ex.’ oess)” 1924, e.116 1953, 
Cee 195/,8c. O17.) 


Editor’s Note.— of counties in the second paragraph. As 


The 1953 amendment substituted “eight 
hundred” for “six hundred” in the first and 
last lines of the last paragraph. The 1957 
amendment deleted “Nash” from the list 


the first paragraph was not changed it is 
not set out. 

For purpose of amendatory act see note 
to § 90-66. 


§ 90-75. Registration of drugstores and pharmacies.—The Board of 


Pharmacy shall require and provide for the annual registration of every drugstore 
and pharmacy doing business in this State. The proprietor of every drugstore 
or pharmacy opening for business after January 1, 1928, shall apply to the 
Board of Pharmacy for registration, and it shall be unlawful for any drugstore 
or pharmacy to do business until so registered. All permits issued under this 


section shall expire on December thirty-first of each year 


GOSS te alsss. Z. ) 

Editor’s Note—The 1953 amendment 
deleted the former provision of the first 
paragraph providing for a registration fee. 


As the second paragraph was not affected 
by the amendment it is not set out. 


Part 2. Dealing in Specific Drugs Regulated. 


§ 90-77. Poisons; sales regulated; label; penalties. 


Section Is Restricted to Pharmaceutics. 
—The history of this section considered 
in context as shown by the original act, 
and subsequent codifications, on which it 
is founded, indicate a legislative intent to 
restrict its provisions to the profession of 
pharmacy, and its relation to pharmaceu- 
tics—the science of preparing, using and 


dispensing of medicines—, and not to man- 
ufacture and sale of paint products for 
commercial purposes. The intent and spirit 
of act controls in its construction. Porter 
v. Yoder & Gordon Co., 246 N. C. 398, 98 
a eee (2d \24971 (1957). 

And Does Not Apply to Sale and De- 
livery of Commercial Paints.—The sale 


oe) 


and delivery of a lead compound, such as 
lead monoxide or litharge, used in com- 
mercial paints, does not come within the 
purview of the provisions of this statute 
requiring the labeling of containers in 


§ 90-80.1. Unauthorized sale of 


GENERAL STATUTES OF NorTH CAROLINA 


§ 90-93 


which it is sold by the manufacturer 
with the word “poison.” Porter v. Yoder 
SaGordon Comes Om Nem C.OOS mo Sane 
(2d) 497 (1957). 


Salk vaccine.—The sale of Salk vac- 


cine is prohibited except when sold by wholesale drug distributors, licensed medi- 
cal doctors, registered pharmacists or the State Board of Health. 

Any person found guilty of violating the provisions of this section by selling 
authentic vaccines shall be fined five hundred dollars ($500.00) or shall be im- 
prisoned in the State Prison or county jail not less than four months nor more 
than ten years, or both. Any persons found guilty of violating the provisions of 
this section by selling substances that are misrepresented as being authentic vac- 
cines shall be fined one thousand dollars ($1,000.00), or be imprisoned in the 
State Prison or county jail not less than four months nor more than ten years, 
Or both ©1955) %c. 13585) 


§§ 90-81 to 90-85: Repealed by Session Laws 1955, c. 1330, s. 8. 


ENRTECIE? 0. 
Narcotic Drug Act. 


§ 90-87. Definitions. 

(o) “Narcotic drugs” means coca leaves, opium, cannabis, and every other sub- 
stance neither chemically nor physically distinguishable from them; any other 
drugs to which the federal narcotic laws may now apply; and any drug found by 
the State Board of Health, after reasonable notice and opportunity for hearing, 
to have an addiction-forming or addiction-sustaining liability similar to morphine 
or cocaine, from the effective date of determination of such finding by said State 
Board of Health. 

(1053; COO eorel le eG Oc AR) 

Editor’s Note.— 

The 1953 amendment rewrote subsection 
(o). As only this subsection was affected 


§ 90-88. Manufacture, sale, etc., of narcotic drugs regulated. 


Applied in State v. Miller, 237 N. C. 427, Cited in State va McPeak 24smNmC@wes3. 
75 S. EB. (2d) 242 (1953). 90N Sa. (dy 5011955). 


§ 90-93. Sale of drugs on prescription of physician, dentist or vet- 
erinarian.—A pharmacist in good faith may sell and dispense narcotic drugs 
to any person upon the written prescription, or an oral prescription in pursuance 
to regulations promulgated by the United States Commissioner of Narcotics under 
federal narcotic statutes, of a physician, dentist or veterinarian, provided written 
prescriptions are properly executed, dated and signed by the person prescribing 
on the day when issued and bearing the full name and address of the patient 
for whom, or of the owner of the animal for which, the drug is dispensed, and 
the full name, address and registry number under the federal narcotic laws of 
the person so prescribing if he is required by those laws to be so registered. If 
the prescription be for an animal, it shall state the species of animal for which 
the drug is prescribed. A person filling the prescription shall write the date of 
filling and his own signature on the face of the prescription. ‘The prescription 
shall be retained on file by the proprietor of the pharmacy in which it is filled 
for a period of two years so as to be readily accessible for the inspection of any 


officers engaged in the enforcement of this article. The prescription shall not be 
refilled. 


(10553 Cre Secu) 
Editor’s Note.— The 1955 amendment 
inserted in the first sentence the words “or 


by the amendments the rest of the section 
is not set out. 


an oral prescription in pursuance to regu- 
lations promulgated by the United States 
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Commissioner of Narcotics under federal “it is.” As only the first paragraph was 
narcotic statutes.” The amendment also affected by the amendment the rest of the 
substituted in said sentence the words _ section is not set out. 

“written prescriptions are” for the words 


§ 90-94. Prescribing, administering or dispensing by physicians or 
dentists.—A physician or a dentist, in good faith and in the course of his pro- 
fessional practice, only, may prescribe on a written prescription, or an oral pre- 
scription in pursuance to regulations promulgated by the United States Commis- 
sioner of Narcotics under federal narcotic statutes, administer, or dispense nar- 
cotic drugs or may cause the same to be administered by a nurse or interne under 
his direction and supervision. Such a written prescription shall be dated and 
signed by the person prescribing on the day when issued and shall bear the full 
name and address of the patient for whom the narcotic drug is prescribed and 
the full name, address and registry number under the federal narcotic laws of the 
person prescribing, providing he is required by those laws to be so registered. 
OS Gea (4 S16 L950 Cul Oo. Sd, ) 

Editor’s Note.— The 1955 amendment States Commissioner of Narcotics under 
inserted in the first sentence the words federal narcotic statutes.” It also inserted 
“or an oral prescription in pursuance to “written” before “prescription” near the 
regulations promulgated by the United beginning of the second sentence. 


§ 90-95. Prescribing, administering or dispensing by veterinarians. 
—A veterinarian, in good faith and in the course of his professional practice only 
not for use by a human being, may prescribe on a written prescription or an oral 
prescription in pursuance to regulations promulgated by the United States Com- 
missioner of Narcotics under federal narcotic statutes, administer and dispense 
narcotic drugs and he may cause them to be administered by an assistant or 
orderly under his direction and supervision. Such a written prescription shall 
be dated and signed by the person prescribing on the day when issued and shall 
bear the full name and address of the owner of the animal, the species of the ani- 
mal for which the narcotic drug is prescribed and the full name, address and reg- 
istry number under the federal narcotic laws of the person prescribing, provided 
he is required by those laws to be so registered. (1935, c. 477, s. 8; 1955, c. 278, 
SHA...) 

Editor’s Note.— The 1955 amendment States Commissioner of Narcotics under 
inserted in the first sentence the words federal narcotic statutes.” It also inserted 
“or an oral prescription in pursuance to “written” before “prescription” near the 
regulations promulgated by the United beginning of the second sentence. 


§ 90-97. Article not applicable in certain cases.—(a) Except as 
otherwise in this article specifically provided, this article shall not apply to the 
administering, dispensing, or selling at retail of any medicinal preparation that 
contains in one fluid ounce, or if solid or semi-solid preparation, in one avoirdupois 
ounce, (1) not more than one grain of codeine or of any of its salts, or (2) not 
more than one-sixth grain of dihydrocodeinone or any of its salts, or (3) not more 
than one-fourth grain of morphine or any of its salts, (4) not more than two 
grains of opium, or (5) not more than two grains of papaverine or any of its 
salts, or (6) nor more than two grains of noscapine or any of its salts, or (7) 
not more than one-fourth grain of ethylmorphine or any of its salts, or (8) not 
more than one-half grain of dihydrocodeine or any of its salts. 

(b) The exemption authorized by this section shall be subject to the follow- 
ing conditions: (1) That the medicinal preparation administered, dispensed, or 
sold, shall contain, in addition to the narcotic drug in it, some drug or drugs 
conferring upon it medicinal qualities other than those possessed by the narcotic 
drug alone; and (2) that such preparation shall be administered, dispensed, and 
sold in good faith as a medicine and not for the purpose of evading the provisions 
of this article. 


“yf 


§ 90-108 


GENERAL STATUTES OF NorRTH CAROLINA 


§ 90-111 


(c) Nothing in this section shall be construed to limit the quantity of codeine, 
dihydrocodeine, or morphine or of any of their salts that may be prescribed, ad- 
ministered, dispersed, or sold, in compliance with the general provisions of the 


article. (1935, c..47/, s. 9; 1953, c: 909) 5.2) 1955.0. °276, S04) 1907) Carew 


Editor’s Note.—The amendment 

rewrote this section. 
The 1955 amendment 

word “dihydrocodeinone”’ 


deine” in subsection (a). 


1953 


substituted the 
for ‘‘dihydroco- 


The 1957 amendment added (4) through 
(8) to the first paragraph. It seems that 
the matter added by the 1957 amendment 
should have been preceded by an “or”. 


§ 90-108. Possession of hypodermic syringes and needles regu- 


lated. 


Evidence Insufficient to Support Con- 
victionEvidence that a hypodermic sy- 
ringe, needles, gauze, and a bottle of water 
labeled for use in injections, were found 
in the glove compartment of defendant’s 
car was insufficient to support a conviction 
of violation of this section, since there was 


been used and possessed for the purpose 
of administering habit forming drugs 
other than their bare presence in the glove 
compartment. State v. Dunn, 245 N. C. 
102, 9559... (2d) 274) G956)F 

Applied in State v. Miller,:237 N. C. 427, 
75 S. E. (2d) 242 (1953). 





no evidence that the articles found had 


§ 90-110. State Board of Pharmacy and peace officers to enforce 
article.—It is hereby made the duty of the State Board of Pharmacy, its offi- 
cers, agents, inspectors and representatives, and of all peace officers within the 
State, including the State Bureau of Investigation, and of all State’s attorneys, 
to enforce all provisions of this article, except those specifically delegated, and to 
co-operate with all agencies charged with the enforcement of the laws of the 
United States, of this State and of all other states, relating to narcotic drugs. The 
State Bureau of Investigation is hereby authorized to make initial investigations 
of all violations of this article, and is given original but not exclusive jurisdiction 
in respect thereto with all other law enforcement officers of the State. (1935, 
CRA 7 ASA OSS FCa Oss aoe) 

Editor’s Note.—The 1953 amendment 
inserted the words “including the State 


Bureau of Investigation’ in line three 


and added the second sentence. 


§ 90-111. Penalties for violation.—(a) Any person violating any pro- 
vision of this article or any person who conspires, aids, abets, or procures others 
to do such acts shall upon conviction be punished, for the first offense, by a fine of 
not more than one thousand dollars ($1,000.00) or be imprisoned in the peni- 
tentiary for not more than five years, or both, in the discretion of the court. For 
a second violation of this article, or where in case of a first conviction of violation 
of this article, the defendant shall previously have been convicted of a violation of 
any law of the United States, or of this or any other state, territory, or district, 
relating to the sale or use or possession of narcotic drugs or marijuana, and such 
violation would have been punishable in this State if the offending act had been 
committed in this State, the defendant shall be fined not more than two thousand 
dollars ($2,000.00) and be imprisoned not less than five nor more than ten years. 
For a third or subsequent violation of this article, or where the defendant shall 
previously have been convicted two or more times in the aggregate of a violation 
of any law of the United States, or of this or any other state, territory, or district 
relating to the sale, use or possession of narcotic drugs or marijuana, and such 
violation would have been punishable in this State, the defendant shall be fined 
not more than three thousand dollars ($3,000.00) and be imprisoned in the 
penitentiary not less than fifteen (15) years nor more than life imprisonment. 

(b) Upon conviction for a second or subsequent offense the sentence provided 
by this section shall not be suspended and probation shall not be granted unless 
the presiding judge shall find that the violation for which the defendant was con- 
victed did not consist of peddling, selling, bartering or otherwise distributing 
narcotics to others in violation of this article, or the possession of narcotics for 
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the purpose of peddling, selling, bartering or otherwise distributing narcotics to 
others in violation of this article. For the purpose of making the finding pro- 
vided in this subsection before a sentence may be suspended, the defendant shall 
have the burden of proving that the violation for which he was convicted did 
not consist of peddling, selling, bartering or otherwise distributing narcotics to 
others in violation of this article or the possession of narcotics for the purpose 
of peddling, selling, bartering or otherwise distributing narcotics to others in 
violation of this article. The charge contained in the warrant or bill of indictment 
shall not be considered in making such finding for the purpose of suspending 
the sentence. 

(c) If the offense shall consist of the sale, barter, peddling, exchange, dis- 
pensing or supplying of marijuana or a narcotic drug to a minor by an adult in 
violation of any provision of this article, such person shall upon conviction be 
punished by a term of not less than ten years nor more than life imprisonment 
and shall be fined not more than three thousand dollars ($3,000.00) for the first 
and all subsequent violations of this article, and the imposition or execution of 
sentence shall not be suspended, and probation shall not be granted. (1935, c¢. 
Ai S Ae 1950, /C:, 909, 8.64. ) 


Editor’s Note—vThe 1953 amendment 108, the indictment does not allege that 


rewrote this section. 

Under this section as it stood before the 
1953 amendment it was observed that 
since violations of the section were not 
punishable by either death or imprison- 
ment in the State’s prison, such violations 
must be punished as misdemeanors rather 
than as felonies. See State v. Miller, 237 
ING Cano van Om on Han (2d) 242) (1953.5 

Indictment and Punishment for Second 
or Subsequent Offense.— Where, in a pros- 


either of the offenses charged was a sec- 
ond or subsequent offense, the court is 
without power to impose a punishment in 
excess of that prescribed by this section 
for a first offense, and sentence in excess 
thereof upon the court’s findings that de- 
fendant had theretofore been repeatedly 
convicted of violations of the Uniform 
Narcotics Drug Act must be vacated. 
State v. Miller, 237 N. C. 427, 75 S. E. 
(2d) 242 (1953). 


ecution for violation of §§ 90-88 and 90- 


§ 90-111.1. Growing of narcotic plant known as marijuana by un- 
licensed persons.—A person who without being licensed to do so under the 
federal narcotic laws, grows the narcotic plant known as marijuana or knowingly 
allows it to grow on his land without destroying the same shall be guilty of a 
felony and shall be punished according to the provisions of this article. (1953, 
c. 909, s. 5.) 


§ 90-111.2. Seizure and forfeiture of vehicles, vessels or aircraft 
unlawfully used to conceal, convey or transport narcotics.—(a) Except 
under circumstances authorized in this article, it shall be unlawful to (1) trans- 
port, carry, or convey any narcotic drug in, upon, or by means of any vehicle, 
vessel or aircraft; or (2) to conceal or possess any narcotic drug in or upon any 
vehicle, vessel or aircraft, or upon the person of anyone in or upon any vehicle, 
vessel or aircraft; or (3) to use any vehicle, vessel or aircraft to facilitate the 
transportation, carriage, conveyance, concealment, receipt, possession, purchase, 
sale, barter, exchange, or giving away of any narcotic drug. 

(b) Any vehicle, vessel or aircraft which has been or is being used in viola- 
tion of subdivision (a), except a vehicle, vessel or aircraft used by any person 
as a common carrier in the transaction of business as such common carrier, shall 
be seized by any peace officer, and forfeited as in the case of vehicles, vessels or 
aircraft unlawfully used to conceal, convey or transport intoxicating beverages. 


556.2909 vsit.) 


What Owner Must Prove to Defeat 
Forfeiture.—The forfeiture of a car for il- 
legal transportation of narcotics can be 
defeated and the car recovered by the true 
owner only if he can establish his title and 


show that the transportation of contraband 
was without his knowledge or consent. 
State v. McPeak, 243 N. C. 273, 90 S. E. 
(2d) 505 (1955). 


ey) 
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§ 90-111.3. Reports by physicians.—It shall be the duty of every at- 
tending or consulting physician to report to the State Board of Health, promptly, 
the name and, if possible, the address of any person under treatment if it appears 
that such person is an habitual user of any narcotic drug. Such reports shall 
be open for inspection only to federal and State officers whose duty it is to enforce 
the laws of this State or of the United States relating to narcotic drugs, or who 
are concerned with the commitment, care, treatment and rehabilitation of persons 
addicted to the use of narcotic drugs. No such officers having knowledge by 
virtue of his office of any such report shall divulge such knowledge except in 
connection with his duties. (1953, c. 909, s. 5.) 


ARTICLE 5A, 


Barbiturate Drugs. 


§ 90-113.1. Definitions.—As used in this article 

(1) The term “barbiturate drug” means (A) the salts and derivatives of bar- 
bituric acids or compounds, preparations or mixtures thereof, and (B) drugs, 
compounds, preparations or mixtures which have a hypnotic or somnifacient effect 
on the body of a human or animal, to be found by the State Board of Pharmacy 
and duly promulgated by rule or regulatron; except that the term “barbiturate 
drug” shall not include any drug the manufacture or delivery of which is regulated 
by the narcotic drug laws of this State: Provided, however, that the term “bar- 
biturate drug” shall not include compounds, mixtures, or preparations containing 
salts or derivatives of barbituric acid when such compounds, mixtures, or prepara- 
tions contain a sufficient quantity of another drug or drugs, in addition to such 
salts or derivatives, to cause it to produce an action other than its hypnotic or 
somnifacient action. 

(2) The term “delivery” means sale, dispensing, giving away, or supplying in 
any other manner. 

(3) The term ‘patient’? means, as the case may be, (A) the individual for 
whom a barbiturate drug is prescribed or to whom a barbiturate drug is admin- 
istered, or (B) the owner or the agent of the owner of the animal for which a 
barbiturate drug is prescribed or to which a barbiturate drug is administered, pro- 
vided that the prescribing or administering referred to in (A) and (B) hereof is 
in good faith and in the course of professional practice only. 

(4) The term “person” includes individual, corporation, partnership, and as- 
sociation. 

(5) The term “practitioner” means a person licensed in this State to prescribe 
and administer barbiturate drugs, as herein defined, in the course of his profes- 
sional practice; professional practice of a practitioner means treatment of patients 
under a bona fide practitioner-patient relationship. 

(6) The term “pharmacist” means a person duly registered with the State 
Board of Pharmacy pursuant to chapter 90, article 4 of the General Statutes 
of North Carolina. 

(7) The term “prescription” means a written order issued by a practitioner 
in good faith in the course of his professional practice to a pharmacist for a bar- 
biturate drug for a particula: patient, which specifies the date of its issue, the 
name and address of such practitioner, the name and address of the patient (and 
if such barbiturate drug is prescribed for an animal, the species of such animal), 
the barbiturate drug and quantity of the barbiturate drug prescribed, the direc- 
tions for use of such barbiturate drug, and the signature of such practitioner, 
or in cases of emergency, a telephonic order therefor made by such practitioner 
and promptly reduced to writing, and filed, by the pharmacist. The written state- 
ment of the telephonic order shall be signed by the pharmacist and shall include 
ae name of the issuing practitioner and all information required in a written 
order, 
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(8) The term “manufacturer” means a person who manufactures barbiturate 
drugs, and includes persons who prepare such barbiturate drugs in dosage forms 
by mixing, compounding, encapsulating, entableting, or other process, but does 
not include pharmacists so preparing such barbiturate drugs solely for dispensing 
on prescriptions received or to be received by them. 

(9) The term ‘‘wholesaler’” means a person engaged in the business of dis- 
tributing barbiturate drugs to persons included in any of the classes named in 
clauses (a) to (e) inclusive of § 90-113.3 (1) (B). 

(10) The term ‘‘warehouseman” means a person who, in the usual course of 
business, stores barbiturate drugs for others lawfully entitled to possess them 
and who has no control over the disposition of such barbiturate drugs except for 
the purpose of such storage. (1955, c. 1330) s. 1.) 


§ 90-113.2. Prohibited acts.—It shall be unlawful 

(1) To deliver any barbiturate drugs unless: 

(A) Such barbiturate drug is delivered by a pharmacist in good faith upon 
prescription and there is affixed to the immediate container in which such bar- 
biturate drug is delivered a label bearing (a) the name and address of the estab- 
lishment from which such barbiturate drug was delivered; (b) the date on which 
the prescription for such barbiturate drug was filled; (c) the number of such 
prescription as filed in the prescription files of the pharmacist who filled such 
prescription; (d) the name of the practitioner who prescribed such barbiturate 
drug; (e) the name of the patient, and if such barbiturate drug was prescribed 
for an animal, a statement showing the species of the animal; and (f) the direc- 
tion for use of the barbituate drug and cautionary statements, if any, as contained 
in the prescription; and 

(B) In the event that such delivery is pursuant to telephonic order, such pre- 
scription shall be promptly reduced to writing and filed by the pharmacist; or 

(C) Such barbiturate drug is delivered by a practitioner in good faith and 
in the course of his professional practice only. 

(2) To refill any prescription for a barbiturate drug unless such refilling is 
specifically authorized by the practitioner. 

(3) For any person to possess a barbiturate drug unless such person obtained 
such barbiturate drug in good faith on the prescription of a practitioner or in 
accordance with paragraph (1) (C) of this section or in good faith from a person 
licensed by the laws of any other state or the District of Columbia to prescribe or 
dispense barbiturate drugs. 

(4) For any person to obtain or attempt to obtain a barbiturate drug by fraud, 
deceit, misrepresentation, or subterfuge; or by the forgery or alteration of a 
prescription ; or by the use of a false name or the giving of a false address. (1955, 
Ciel 9OU 38.2.) 


§ 90-113.3. Exemptions.—(1) The provisions of paragraphs (1) and (3) 
of § 90-113.2 shall not be applicable (A) to the delivery of barbiturate drugs for 
medical or scientific purposes only to persons included in any of the classes “here- 
inafter named, or to the agents or employees of such persons, for use in the usual 
course of their business or practice or in the performance of their official duties, as 
the case may be; or (B) to the possession of barbiturate drugs by such persons 
or their agents or employees for such use; (a) pharmacists; (b) practitioners ; 
(c) persons who procure barbiturate drugs (1) for disposition by or under the 
supervision of pharmacists or practitioners ral wed by them,’ or (11) for the 
purpose of lawful research, teaching, or testing and not for resale; (d) hospitals 
and other institutions which procure barbiturate drugs for lawful administration 
by or under the supervision of practitioners; (e) manufacturers and wholesalers ; 
(f) carriers and warehousemen. 

(2) Nothing contained in § 90-113.2 shall make it unlawful for a public officer, 
agent or employee, or person aiding such public officer in performing his official 
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duties to possess, obtain, or attempt to obtain a barbiturate drug for the purpose 
ot enforcing the provisions of any law of this State or of the United States relat- 
ing to the regulation of the handling, sale or distribution of barbiturate drugs. 


(1955, c. 1330, s. 3.) 


§ 90-113.4. Complaints, etc., need not negative exceptions, ex- 
cuses or exemptions; burden of proof.—In any complaint, information, or 
indictment, and in any action or proceeding brought for the enforcement of any 
provision of this article, it shall not be necessary to negative any exception, ex- 
cuse, proviso, or exemption, contained in this article, and the burden of proof 
of any such exception, excuse, proviso, or exemption shall be upon the defendant. 


(19590 60133055.04.) 


§ 90-113.5. Retention of invoices by persons within exemptions.— 
Persons (other than carriers) to whom the exemptions to this article are ap- 
plicable shall retain all invoices relating to barbiturate drugs manufactured, pur- 
chased, sold and handled for not less than two calendar years after the date of 
the transaction shown by such invoice. (1955, c. 1330, s. 4%.) 


§ 90-113.6. Enforcement of article; co-operation with federal au- 
thorities; investigations.—It is hereby made the duty of the State Board of 
Pharmacy, its officers, agents, inspectors and representatives, and of all peace of- 
ficers, within the State, including the State Bureau of Investigation, and of all 
State’s attorneys, to enforce all provisions of this article, except those specifically 
delegated, and to co-operate with all agencies charged with the enforcement of 
the laws of the United States, of this State and of all other states, relating to nar- 
cotic drugs. The State Bureau of Investigation is hereby authorized to make 
initial investigations of all violations of this article, and is given original but not 
exclusive jurisdiction in respect thereto with all other law enforcement officers 
of the State: (.1955,°c) 1330s. 55:) 


§ 90-113.7. Penalties.—Any person violating any provision of this article 
or any person who conspires, aids, abets, or procures cthers to violate any pro- 
vision of this article shall for the first offense be guilty of a misdemeanor and 
upon conviction shall be punished by a fine of not more than one thousand dol- 
lars ($1,000.00) or by imprisonment for not more than two years, or both, in 
the discretion of the court. For a second violation of this article, or in case of 
a first conviction of a violation of this article by a defendant who shall previously 
have been convicted of a violation of any law of the United States, or of this or 
any other state, territory or district, relating to the possession, delivery or use 
of the drugs defined in this article which violation would have been punishable 
under this article if the offending act had been committed in this State, the de- 
fendant shall be guilty of a felony and fined or imprisoned, or both, in the discre- 
ton “or ‘the courte 9.(1955; c)1330/5s.46)) 


ARTICLE 6. 
Optometry. 


§ 90-117. Organization; meetings and powers thereat; records, 
witnesses and evidence.—The Board of Examiners shall choose, at the first 
regular meeting and annually thereafter, one of its members as president and one 
as secretary and treasurer. The Board shall make such rules and regulations, not 
inconsistent with law, as may be necessary to the proper performance of its duties, 
and each member may administer oaths and take testimony concerning any mat- 
ter within the jurisdiction of the Board. A majority of the Board shall constitute 
a quorum. The Board shall meet at least once a year, the times and places of 
meeting to be designated by the president and secretary. The secretary of the Board 
shall keep a full record of its proceedings, which shall at all reasonable times be 
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open to public inspection. The president, secretary-treasurer, or any member of 
the Board shall have power in connection with any matter within the jurisdiction 
of the Board to summon and examine witnesses under oath and to compel their 
attendance and the production of books, papers, or other documents or writings 
deemed by it necessary or material to the inquiry. Each summons or subpoena 
shall be issued under the hand of the secretary-treasurer or the president of the 
Board and shall have the force and effect of a summons or subpoena issued by a 
court of record, and any witness who shall refuse or neglect to appear in obedi- 
ence thereto or to testify or produce books, papers, or other documents or writ- 
ings required shall be liable to contempt charges in the manner set forth in G. S. 
150-17. Said Board shall pay to any witness subpoenaed before it the fees and 
per diem as paid witnesses in civil actions in the superior court of the county 
where such hearing is held. (1909, c. 444, s. 4; C. S., s. 6690; 1935, c. 63; 1953, 
1041 9's) 115) 

Editor’s Note.— 150-17” for the words “to punishment for 

The 1953 amendment, effective July 1, contempt by the Board” at the end of the 
1953, substituted the words “to contempt next to last sentence. 
charges in the manner set forth in G. S. 


§ 90-124. Discipline, suspension, revocation and regrant of certif- 
icate.—The Board shall have the power to make, adopt, and promulgate such 
rules, regulations and ethics as may be necessary and proper for the regulation 
of the practice of the profession of optometry, and for the performance of its 
duties. The Board shall have jurisdiction and power to hear and determine all 
complaints, allegations, charges of malpractice, corrupt or unprofessional conduct, 
and of the violation of the rules, regulations and ethics made against any optom- 
etrist licensed to practice in North Carolina; may administer the punishment of 
private reprimand, suspension from the practice of optometry for a period not 
exceeding twelve months and revocation of license as the case shall in their judg- 
ment warrant for violation of the rules, regulations and ethics made, adopted and 
promulgated by the Board and also any of the following causes: 


Commission of a criminal offense showing professional unfitness; 
Habitual drunkenness ; 

Gross incompetence ; 

Being afflicted with a contagious or infectious disease ; 

Conduct involving wilful deceit : 

Conduct involving fraud or any ‘other conduct involving moral turpitude ; 
Advertising the ‘ “free examination of the eyes, “free” consultation,” “con- 
sultation without obligation,’ “free advice’ or any other words or phrases of 
similar import which convey or are calculated to convey the impression to the 
public that the eyes are examined free; 

8. Advertising of a character or nature tending to deceive or mislead the pub- 
lic, or in the nature of “bait advertising,’ or advertising declared to be unethical 
by the Board and as prescribed in the Code of Ethics promulgated and established 
by the North Carolina State Board of Examiners in Optometry ; 

9. Use of advertising, directly or indirectly, whether printed, radio, display, 
or of any other nature which seeks or solicits practice on any installment payment 
plan ; 

10. House-to-house canvassing or peddling directly or through any agent or 
employee for the purpose of selling, fitting, or supplying frames, mounting, lenses, 
or other ophthalmic products. 

Board action in revoking a certificate of registration shall be in accordance 
with the provisions of chapter 150 of the General Statutes. Any person whose 
certificate has been revoked for any of the grounds or reasons herein set forth, or 
on account of nonpayment of dues, may, after the expiration of ninety days, and 
within two years, apply to the Board to have same regranted, and upon a show- 
ing satisfactory to the said Board, and at the discretion of the Board, license to 
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NAWR ONS 


§ 90-136 


practice optometry may be restored to such person. 


GENERAL STATUTES OF NortH CAROLINA 


§ 90-158.1 
(1909, c. 444, s. 13; ¢. S, 


s. 6697 ; 1935, c. 63; 1953, c. 189; 1953, c. 1041, s. 12: 1955, c. 996.) 


Editor’s Note.— 

The first 1953 amendment inserted the 
former words “or has violated any pro- 
vision of the article or of any rules or reg- 
ulations adopted pursuant thereto” at the 
end of the former second sentence of the 
introductory paragraph. And the second 


1953 amendment rewrote the first part of 
the last paragraph, inserting therein the 
reference to chapter 150 of the General 
Statutes. 

The 1955 amendment rewrote and ex- 
tended the scope of the section. 


ARTICLE 7, 
Osteopathy. 


§ 90-136. Revocation or suspension of license.—The North Carolina 
State Board of Osteopathic Examination and Registration may refuse to issue 
a license to anyone otherwise qualified, and may suspend or revoke any license 
issued by it to any osteopathic physician, who is not of good moral character, 
and/or for any one or any combination of the following causes: 


1. Conviction of a felony, as shown by a certified copy of the record of the court 


of conviction ; 


2. The obtaining of or an attempt to’ obtain a license, or practice in the pro- 
fession, or money, or any other thing of value, by fraudulent misrepresentations ; 


3. Gross malpractice ; 


4. Advertising by means of knowingly false or deceptive statements ; 
5. Advertising, practicing, or attempting to practice under a name other than 


one’s own; 


6. Habitual drunkenness or habitual addiction to the use of morphine, cocaine, 


or other habit-forming drugs. 


Fach of the following acts constitutes a misdemeanor, punishable upon con- 
viction by a fine of not less than twenty-five ($25.00) dollars nor more than 
two hundred ($200.00) dollars; or imprisonment for not. less than thirty days 
nor more than one year, or both in the discretion of the court: 

1. The practice of osteopathy or an attempt to practice osteopathy, or pro- 


fessing to do so without a license; 


2. The obtaining of or an attempt to obtain a license, or practice in the pro- 
fession, or money, or any other thing of value by fraudulent misrepresentation ; 


3. The making of any willfully false o 


affirmation is required by this article ; 
4. Advertising 
other than one’s own. 
The board may neither suspend nor 


ath or affirmation whenever an oath or 
§, practice or attempting to practice osteopathy under a name 


revoke any license, however, for any of 


the causes hereinabove set forth except in accordance with the provisions of chap- 


ter 150 of the General Statutes. 

Editor’s Note—The 1953 amendment, 
effective July 1, 1953, struck out the for- 
mer last three paragraphs of this section, 


(1937 Aes 30 les 3c c1053 cal O4l et 13.) 


inserting in lieu thereof the present last 
paragraph. 


ARTICLE G, 


Registered Nurses. 


§ 90-158: Repealed by Session Laws 1953, c 1199: 


Editor’s Note.—The repealing act is ef- 
fective as of January 1, 1954. See note 
to § 90-158.1. 


§ 90-158.1. Board of 


Nurse Registration and Nursing Education. 


—There is hereby created and established for the purposes and with the powers 
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hereinafter set forth the North Carolina Board of Nurse Registration and Nurs- 
ing Education, hereinafter designated and referred to as the Board, which shall 
consist of nine members to be chosen and commissioned as hereinafter provided. 

Five members of said Board shall be registered nurses who are licensed to 
practice in North Carolina, and who have had nursing experience, all five of 
whom shall be appointed and commissioned by the Governor of North Carolina. 

Two members of said Board shall be physicians with experience in teaching 
nurses, both of whom shall be appointed and commissioned by the Governor of 
North Carolina. 

Two members of said Board shall be representatives of hospitals operating 
nursing schools whe shall not be physicians, both of whom shall be appointed 
and commissioned by the Governor of North Carolina. 

In appointing the members of said Board, the Governor shall designate the 
term for which each member is appointed. Three of said members shall be ap- 
pointed for a term of one year; two for a term of two years; two for a term of 
three years; and two for a term of four years; and thereafter all appointments 
shall be for a term of four years. 

An interim vacancy on the Board shall be filled for the remainder of the un- 
expired term by appointment of the Governor from a list of two nominees filed by 
the organization or association which previously nominated the member creating 
the vacancy, or by appointment by the Governor if such member was not a nominee 
of any of said organizations. (1953, c. 1199, s. 1.) 

Editor’s Note.—The provisions of for- aforesaid. Another act (chapter 1208), ef- 
mer Article 9 entitled “Trained Nurses” fective April 30, 1953, adds § 90-158.41, 
and containing §§ 90-158 to 90-171, are’ relating to a nurse training program at 
repealed as of January 1, 1954, by Session State-supported educational institutions. 
Laws 1953, c. 1199, which substitutes For brief comment on §§ 90-158.1 to 90- 
therefor §§ 90-158.1 to 90-158.40 of the 158.40, see 31 N. C. Law Rev. 384. 
present article, effective as of the date 


§ 90-158.2. Officers.—The officers of the Board shall be a chairman, a 
vice-chairman, and such other officers as the Board may deem necessary, which 
officers shall be elected annually by the Board for terms of one year each and 
until their successors shall have been elected and qualified. The Board shall em- 
ploy an executive secretary, who shall not be a member of the Board, but who 
shall be a registered nurse, duly registered in the State of North Carolina, and 
who shall perform such duties and functions as may be prescribed by the Board 
and who shall be responsible to the Board for the accomplishment of such duties 
and functions. The Board shall fix the compensation of the executive secretary. 
The executive secretary shall serve as treasurer and shall furnish surety bond in 
such sum as may be prescribed by the Board, conditioned upon the true and faith- 
ful accounting for all funds of the Board which may come into the hands, custody, 
or control of the executive secretary, which said bond shall be made payable to 
the Board and approved by said Board. The Board shall require a surety bond to 
be furnished by the executive secretary for each year of employment, and any 
surety bond executed and furnished for the faithful accounting of the executive 
secretary, if continued or renewed from year to year by endorsement or otherwise, 
shall be deemed to be a bond covering the faithful accounting of the executive 
secretary to the extent of the principal amount of said bond for each and every 
year during which said bond shall be renewed or continued in force, and the pro- 
visions of this section of this statute shall be a part of the contract, terms and 
conditions of any such bond. 

The Board shall have power and authority to employ legal counsel, certified 
public accountants, and such employees, assistants and agents as may be neces- 
sary in the opinion of the Board to carry into effect the provisions of this statute, 
and to fix the compensation of such persons employed, and to incur such other ex- 
penses as may be deemed necessary to carry into effect the provisions of this 
Sraiateumm( 1955,7c 1199 #sa 12) 
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§ 90-158.3. Compensation of members.—The members of the Board 
shall receive such compensation in addition to reimbursement for actual traveling 
and hotel expenses as shall be fixed by the Board on a per diem basis. (1953, 
coral 199 v533/1.) 


§ 90-158.4. Expenses payable from fees collected by board.—All 
salaries, compensation and expenses of every kind incurred or allowed for the 
purposes of carrying out the provisions of this statute shall be paid by the Board 
exclusively out of the fees received by the Board as authorized by the provisions 
of this statute, or funds received from other sources, and in no case shall any 
salaries, expenses or other obligations of the Board be charged upon the treasury 
of the State of North Carolina. All moneys and receipts shall be kept in a special 
fund by and for the use of the Board exclusively for the purpose of carrying out 
the provisions of this statute. (1953, c. 1199, s. 1.) 


§ 90-158.5. Official seal; rules and regulations.—The Board shall 
adopt an official seal, which shall be affixed to all licenses or certificates of regis- 
tration issued by it, and the Board shall make such rules and regulations, not in- 
consistent with law, as may be necessary to regulate its proceedings and otherwise 
carry out the purposes and enforce the provisions of this statute. (1953, c. 1199, 
ied B 3 


§ 90-158.6. Meetings; quorum; power to compel attendance of wit- 
nesses and to take testimony.—The Board shall hold at least one meeting 
each year, and may hold additional meetings as necessary, for the purpose of li- 
censing qualified applicants as registered nurses, for the purpose of considering 
and acting upon the accreditation of schools of nursing within the jurisdiction of 
the Board, and for the transaction of other business and affairs within the juris- 
diction of the Board. The Board is authorized and directed to establish rules 
with respect to the calling, holding and conduct of regular and special meetings. 
A majority of the members of the Board shall constitute a quorum. ‘The Board 
shall have the power to compel the attendance of witnesses and to take testimony 
and proof concerning any matter within its jurisdiction, and for such purposes 
each member of the Board shall have the power to administer oaths, which shall 
be administered according to law. (1953, c. 1199, s. 1.) 


§ 90-158.7. Practice as registered professional nurse regulated.— 
In order to safeguard the life and health of the citizens of North Carolina in- 
dividually and collectively, any person practicing or offering to practice nursing 
in this State as a “trained nurse’, “graduate nurse”, “professional nurse’, “reg- 
istered nurse” shall be required to submit evidence that he or she is qualified so 
to practice and shall be licensed and registered as hereinafter provided. (1953, 
Coll CO wer ie) 


§ 90-158.8. Practice cf Nursing.—A person is engaged in the practice 
of professional nursing when such person for compensation or personal profit 
performs any professional service requiring the application of principles of the 
biologica!, physical or social sciences and nursing skills in the care of the sick, 
in the prevention of disease or in the conservation of health, such as responsible 
supervision of a patient requiring skill in observation of symptoms and reactions 
and the accurate recording of the facts, and carrying out of treatments and medi- 
cations as prescribed by a licensed physician, and the application of such nursing 
procedures as involve understanding of cause and effect in order to safeguard 
life and health of a patient and others; provided, however, that nothing in this 
statute shall be construed in any way to prohibit or limit: 

(a) Gratuitous nursing of the sick by friends or members of the family. 

(b) Incidental care of the sick by domestic servants or by persons primarily 
employed as housekeepers as long as they do not practice nursing within the 
meaning of this statute. 
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(c) Domestic administration of family remedies by any person. 

(d) Nursing services in case of an emergency. “Emergency”, as used in this 
subdivision includes an epidemic or public disaster. 

e) The performance by any person of such duties as are required in the 

yi 

hysical care of a patient or carrying out medical orders prescribed by a licensed 

y. MA 
physician; provided, such person shall not in any way assume to practice as a 
“professional nurse’, “registered nurse’, “graduate nurse” or “trained nurse’, 
p > D> ’ g 


M1953 G2 V199..5.1/19) 


§ 90-158.9. Use of title by nonlicensed persons prohibited.—Except 
as herein specifically provided to the contrary, no person shall use the title “trained 
nurse’, “graduate nurse”, “registered nurse”, or “professional nurse’, nor shall 
any person use any title abbreviation, sign, or device to indicate that he or she is a 
graduate, trained, registered, or professional nurse, nor shall any person engage 
in the practice as a “trained nurse”, “graduate nurse’, “registered nurse”, or 
“professional nurse’ in the State of North Carolina until and unless such person 
shall have been licensed by the Board in accordance with the provisions of this 
Statute.9 (1953).ci1199, s, 10) 


§ 90-158.10. Licensure by examination.—At least once each year, and 
at such other times as the Board may determine, the Board shall cause an exami- 
nation to be given to applicants for a license to practice as a registered nurse at 
such time and place as may be fixed by the Board. The Board shall give due 
publicity in advance as to each examination in order that qualified persons may 
become applicants, including notice to all accredited nursing schools in the State. 
The Board shall also notify each applicant of the time and place of each examina- 
tion. The Board is hereby empowered to prescribe such regulations as it may 
deem proper governing the furnishing of proof of qualifiations of applicants for 
license, the conduct of applicants during examination and the conduct of the 
examination proper not inconsistent with the provisions of this article. 

Every applicant for a license to practice as a registered nurse, except an ap- 
plicant who has been duly licensed as a registered nurse under the laws of another 
state, territory or foreign country, shall be required to pass a written examination 
approved and given by the Board, as herein provided, which examination may 
be supplemented by an oral or practical examination as may be determined by the 
Board. When an applicant shall have successfully passed such examination, as 
determined by the Board, whose decision shall be final, the Board shall issue to 
the applicant a license to practice nursing as a registered nurse. The form of the 
license shall be determined by the Board. (1953, c. 1199, s. 1.) 


§ 90-158.11. Scope of examination; uniformity in standards of 
admission.—Applicants shall be examined on their knowledge of anatomy and 
physiology, pharmacology, nutrition, bacteriology, obstetrical, medical and sur- 
gical nursing, nursing of children, ethics of nursing, and theory of psychiatric 
nursing. All examinations given by the Board shall be adopted and approved 
by the Board and the grade or grades given to all persons taking such examina- 
tions shall be determined and approved by the Board. In preparing and giving 
examinations to applicants for licensure to practice as registered nurses in North 
Carolina the Board may use its own methods of examination or the various “State 
Board Test Pool Examination” forms such as those prepared and published by 
the National League for Nursing, provided, however, that any examinations used 
by the Board shall be examined and approved by the Board and the grade or 
grades given to all persons taking such examination shall be determined and ap- 
proved by the Board. No examination shall be given on subjects not required 
Dyathis article. (1953,°c:,1199,.s« 1.) 


§ 90-158.12. Qualification of applicants for licensure by examina- 
tion.—In order to be eligible for the examination for licensure as a registered 
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nurse every applicant shall make written application to the Board on forms 
furnished by the Board and shall submit to the Board written evidence, verified 
by oath, sufficient to satisfy the Board that the applicant meets the following 
qualifications and conditions: 


(a) The applicant shall be at least twenty (20) years of age. 

(b) The applicant shall be of good moral character. 

(c) The applicant shall be in good physical and mental health. 

(d) The applicant shall be a graduate of a high school accredited by the State 
agency charged by law with approving and accrediting high schools, or shall have 
a high school education equivalent thereto as determined by the Board. 

(e) The applicant shall have completed the basic professional curriculum in, 
and shall have graduated from, a school of nursing accredited by the Board in 
accordance with the provisions of this statute hereinafter set forth, or a school 
of nursing accredited by the appropriate accrediting agency of another state or 
territory, or the District of Columbia, or a foreign country, and approved by the 
Garde (1955 crl Lo vusasl 


§ 90-158.13. Licensure by reciprocity.—The Board may issue a license 
to practice nursing as a registered nurse, without examination, to an applicant 
who has been duly licensed as a registered nurse under the laws of another state, 
territory or foreign country, if in the opimion of the Board the applicant is com- 
petent to practice as a registered nurse in this State. The Board in its discretion 
may require such applicant for licensure to demonstrate her competency and 
qualifications to practice as a registered nurse in North Carolina and for that 
purpose the Board may require such applicant to successfully pass an examina- 
tion, written or oral, or both, and submit evidence satisfactory to the Board of 
such applicant’s competency to practice as a registered nurse, and the decision 
of the Board thereon shall be final. (1953, c. 1199, s. 1.) 


§ 90-158.14. Fees.—Every applicant for license to practice nursing as a 
registered nurse in North Carolina, whether by examination or by reciprocity, 
shall pay to the Board at the time of making of application a fee of $15.00, Any 
applicant who fails to pass the examination by the Board may take another ex- 
amination with payment of fee in the same amount; provided, however, the second 
examination is taken within two years of the date of the first examination. Upon 
the failure of an applicant to pass the second examination, the Board may require 
the applicant to complete additional courses of study designated by the Board, 
and before taking any such subsequent examination the applicant shall present 
to the Board satisfactory evidence of having completed such additional course 
of study and shall pay an additional fee in the same amount as that required by 
this statute for the filing of an original application. (1953, c. 1199, s. 1.) 


§ 90-158.15. Custody and use of funds.—All fees payable to the Board 
shall be deposited by the executive secretary of the Board in a bank or banks 
designated by the Board as an official depository for funds of the Board, which 
funds shall be deposited in the name of the Board and shall be used for the pay- 
ment of salaries and other costs and expenses of the Board in carrying out the pro- 
visions of this statute and for promoting and extending nursing education in North 
Carolina pursuant to Board authorization. An annual audit of the accounts of 


the executive secretary shall be made hy the State of North Carolina. (1953, ¢. 
1 eae) 


§ 90-158.16. Temporary nursing in State.—The Board may make rea- 
sonable rules and regulations for the purpose of permitting registered nurses from 
other states, territories and foreign counties to do temporary nursing in the State 
of North Carolina for periods not exceeding six months. For such temporary 
license, except in emergencies referred to in § 90-158.8, an applicant shall pay to 
the Board a temporary registration fee of $5.00. (1953, c. 1199, s. 1.) 
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§ 90-158.17. Nurses registered under previous law.—E very person 
holding a license or certificate of registration to practice nursing as a registered 
nurse issued by competent authority pursuant to the provisions of any statute here- 
tofore in force and effect providing for the licensing and registration of profes- 
sional nurses in North Carolina shall be deemed to be licensed as a registered nurse 
under the provisions of this statute, but such person previously licensed shall 
comply with the provisions of this statute with respect to renewal of licenses. 


(1953, c. 1199, s. 1.) 


§ 90-158.18. Renewal of license.—The license of every person licensed 
or deemed to be licensed under the provisions of this statute shall be annually 
renewed except as hereinafter provided. On or before November 1 of each year 
the Board shall cause to be mailed an application for renewal of license to every 
person who has received from the Board a license to practice nursing as a reg- 
istered nurse or who has a right to renewal of license because of having received 
a license under the provisions of any law heretofore existing which provided for 
the registration and licensing of professional nurses. The application for renewal 
ot license shall be mailed to the last known address of such registered nurse as 
it appears on the records of the Board. It shall be the duty of every registered 
nurse in North Carolina to keep the Board informed of the current mailing ad- 
dress of such registered nurse, and the failure of the Board to send or the failure 
of any registered nurse to receive any such application for renewal of license shall 
not excuse any practitioner as a registered nurse from the requirements for re- 
newal of license herein contained. On or before January 1 of each year every 
registered nurse who desires to continue the practice of nursing as a registered 
nurse shall file application for renewal on forms furnished by the Board and shall 
forward with such application, completed in accordance with the rules and reg- 
ulations of the Board, a renewal fee of $2.00. Upon receipt of the application 
and fee for renewal of license, the executive secretary of the Board shall verify the 
accuracy of the application and issue to each such applicant entitled to renewal 
a certificate of renewal for the year beginning January 1 and ending December 
31. Such certificate of renewal shall render the holder thereof a legal practitioner 
for the period stated on the certificate of renewal. Failure to renew the license 
annually as required by this section shall automatically result in the forfeiture 
of the right to practice nursing in North Carolina as a registered nurse until ap- 
plication shall have been made and the fee therefor paid for the current year as 
herein provided. Any licensee who allows his or her license to lapse by failing 
to renew the license as herein provided may be reinstated by the Board upon 
satisfactory explanation of such failure to renew the license and upon payment 
of a fee of $5.00. A lapse shall not be deemed to have accrued during a period 
of service in the Armed Services of the United States and for a period of six 
months immediately thereafter. A person licensed under the provisions of this 
statute or any previously existing statute regulating the licensing of registered 
nurses who desires to retire from practice temporarily shall send a written notice 
thereof to the Board. Upon receipt of such notice the Board shall place the name 
of such person upon the nonpracticing list. While remaining on such list the per- 
son shall not be subject to the payment of any renewal fees and shall not practice 
as a registered nurse in this State. When any such person desires to resume 
practice as a registered nurse application for renewal of license and payment of 
the renewal fee required for the current year shall be made to the Board and the 
Board shall issue a certificate of renewal. (1953, c. 1199, s. 1.) 


§ 90-158.19. Revocation or suspension of license and procedure 
therefor.— The Board shall have power to deny, revoke or suspend any license 
to practice nursing as a registered nurse which has been issued by the Board or 
by any predecessor board or which has been applied for in accordance with the 
provisions of this statute, after notice and hearing in accordance with the provi- 
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sions of chapter 150, General Statutes of North Carolina. If the Board shall 
determine, upon findings of fact supported by substantial competent evidence 
adduced at such hearing, that such person: 

(a) Is guilty of fraud or deceit in procuring or attempting to procure a license 
to practice nursing as a registered nurse in North Carolina; or 

(b) Has been convicted of a felony or any other crime involving moral 
turpitude; or 

(c) Is guilty of gross immorality cr dishonesty; or 

(d) Is unfit or incompetent to practice as a registered nurse by reason of 
negligence, or habits; or 

(e) Is an habitual drunkard or is addicted to the use of habit forming drugs 
such as, but not limited to, narcotics and their derivatives, barbiturates and the 
like; or 

(1) Is mentally incompetent. (1953, c. 1199, s. 1.) 


§ 90-158.20. Proceedings.—Upon filing of a sworn complaint with the 
Board charging a person with having been guilty of any of the actions specified 
as a ground for disciplinary action as provided in the preceding section, the 
executive secretary of the Board shall fix.a time and place for a hearing and shall 
cause a copy of the charges, together with a notice of the time and place fixed for 
the hearing, to be served on the accused. ‘The notice, the hearing, and all other 
proceedings in connection therewith shall be conducted in accordance with the 
provisions of chapter 150, General Statutes of North Carolina. If the accused 
is found guilty of the charges, the Board may refuse to issue a license to the ap- 
plicant or may revoke or suspend the license or otherwise discipline a licensee. 
Upon revocation of a license the name of the holder thereof shall be stricken from 
the roll of registered nurses in the custody of the executive secretary of the 
Board and thereafter such person shall not have the right to practice nursing as 
a registered nurse in the State of North Carolina. In the event the Board shall 
suspend the license of any such person for a specific period of time, such person 
shall not during the specified period of time engage in the practice of nursing 
as a registered nurse in North Carolina; and the Board shall have the power to 
provide that in the event any such person shall violate the terms of an order sus- 
pending a license or otherwise disciplining the licensee, the license of such person 
shall be revoked. A revoked or suspended license may be reissued after one year, 
in the discretion of the Board, upon good cause shown. (1953, c. 1199, s. 1.) 


§ 90-158.21. Basic requirements for accreditation of school of 
nursing.—A school of nursing in order to be accredited by the Board shall meet 
the following standards and requirements: 

(a) The school shall be conducted in connection with one or more general 
hospitals having fifty or more beds. 

(b) The school shall give instruction in anatomy and physiology, pharma- 
cology, nutrition, bacteriology, obstetrical, medical and surgical nursing, pediatric 
nursing, ethics of nursing, and theory of psychiatric nursing; and such instruction 
shall consist of not less than 1,000 hours of theoretical instruction in subjects and 
hours as follows: 
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The Board is further authorized, upon application of a school or schools of 
nursing, to permit reasonable variations in the foregoing specification of the 
number of hours of instruction to be given in particular subjects; provided, that 
such variations do not lower the overall standard of instruction herein provided. 

The school shall also give instruction and practice of not less than 2285 hours 
in the actual care of medical, surgical, and obstetrical patients, and sick children. 
The Board shall not require instruction and practice covering more than a three 
year period as a prerequisite for accreditation. 

(c) The hospital or hospitals affiliated with or in connection with which the 
school of nursing is conducted shall provide clinical facilities so that each student 
nurse may obtain clinical instruction and experience in (1) medical nursing, 
(2) surgical nursing, (3) obstetrical nursing, and (4) pediatric nursing. 

(d) The school shall provide minimum instructional facilities as follows: 

1. The school shall have a library consisting of 100 books on technical subjects 
sufficiently diversified and in late editions so as to be suitable for reference and 
study in connection with the basic curriculum required for a school of nursing, 
which library shall be physically located so as to be easily accessible to the 
students. 

2. The school shall have adequate classrooms and laboratory facilities and 
other reasonably suitable instructional facilities sufficient to accommodate the 
student body and to instruct the students in the subjects required by this statute 
and to prepare them for professional practice. 

3. The members of the faculty of the school of nursing shall have educational 
qualifications and experience and shall be sufficient in number to effectively ad- 
minister, teach and supervise the students at the school. 

(e) The school of nursing shall keep and maintain an accurate system of 
records containing up-to-date and complete information regarding each student’s 
classroom hours in each course of instruction and the hours spent by each student 
in clinical instruction and experience, and showing the progress of each student 
graded under a suitable system of grades. The form, content and other require- 
ments with respect to records shall be subject to the approval of the Board. The 
records shall be readily accessible and shall be subject to inspection by the Board 
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or its authorized representatives during normal business hours. Any person 
who shall intentionally falsify any record required to be kept and maintained by 
this statute and regulations of the Board made pursuant to this statute shall be 
guilty of a misdemeanor and punishable as such. 

(f) A school of nursing shall, from time to time and in accordance with 
regulations adopted by the Board, file with the Board such records, data, and 
reports as may be prescribed furnishing information concerning the conduct of 
the school and concerning any student or graduate of the school, as required by 
the Board. Any person who shall intentionally falsify any such record, data, 
or report shall be guilty of a misdemeanor and punishable as such. 

(g) Each school of nursing shall pay to the Board an annual fee to be de- 
termined by the Board, not to exceed $5.00 per student according to the average 
number of students enrolled throughout the preceding year, provided the Board 
shall find that the payment of such fees by the schools of nursing is necessary to 
enable the Board to meet the necessary expenses of performing its duties under 


this article: 9%(C1953.8¢, 1199 %6..15) 


§ 90-158.22. Accredited list of nursing schools. — The Board shall 
prepare and maintain a list of accredited schools of nursing in this State, whose 
graduates, if they have the other necessary qualifications as provided by this stat- 
ute, shall be eligible to apply for a license to practice nursing as a registered 
nurse in this State by examination. The list shall be known as “The List of Ac- 
credited Schools of Professional Nursing of North Carolina” hereinafter referred 
to as ithe Fully AccreditedeList.. (1953;7c. 1199 (se 1.) 


§ 90-158.23. Board approval of nursing schools.—A fully accredited 
school of nursing is one which has met the standards and requirements for ac- 
creditation as provided by § 90-158.21 as determined by the Board, and which 
has been approved by the Board. New schools of nursing and those not pre- 
viously accredited may be provisionally accredited by the Board in accordance 
with the procedure prescribed by § 90-158.25. (1953, c. 1199, s. 1.) 


§ 90-158.24. Certain nursing schools placed on the Fully Accred- 
ited List.—Every nursing school fully accredited by the present Board as of 
January 1, 1953, shall be listed as fully accredited by this article. Such schools 
of nursing and every school of nursing subsequently placed upon the Fully Ac- 
credited List shall remain on the list and shall be deemed to be meeting the re- 
quirements and standards for the conduct of schools of nursing as prescribed by 
this statute until any such school shall have been removed from the list in accord- 
ance with the procedure hereinafter prescribed. (1953, c. 1199, s\1a) 


§ 90-158.25. Procedure for accreditation of new schools.—A new 
school of nursing or a school not previously accredited by the Board may become 
accredited as follows: 


(a) The institution applying for accreditation shall submit to the Board a writ- 
ten plan of organization containing a statement of the purposes and aims of the 
institution in establishing the school; the composition, powers, duties and re- 
sponsibilities of the governing body of the school; a financial plan of the school; 
the titles and duties of the members of the faculty and the qualifications required 
of each; the proposed curriculum and the plan for its administration; the clinical 
facilities available at the hospital or hospitals affiliated with or in connection with 
which the school will be conducted; the scholastic standards to be met by the stu- 
dents ; and such other written evidence as shall be necessary to show to the satisfac- 
tion of the Board that the school is able and willing to provide nursing education 
and clinical instruction and experience in accordance with the requirements for 
accreditation as prescribed by § 90-158.21 and written evidence sufficient to show 
to the satisfaction of the Board that the school can and will comply with the mini- 
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mum standards and requirements for accreditation upon the enrollment of stu- 
dents and the commencement of the operation of the school. 

(b) The executive secretary or some other designated representative of the 
Board shall conduct a general survey of the proposed educational program and 
clinical facilities and shall submit a written report of the survey to the Board with 
respect to the new school of nursing which has applied for accreditation. 

(c) The Board at a meeting at which representatives of the petitioning institu- 
tion may appear after reasonable written notice shall consider the plan of organi- 
zation, the report of survey, and such other evidence as may be presented, and 
shall act upon the application at the same or at a subsequent meeting. 

(d) If the application for accreditation is approved and the school enrolls its 
first class of students within one year after approval, the school shall be provision- 
ally accredited for a period of one year beginning with the date of the enrollment 
of the first class of students. 

(e) The school shall be deemed to be fully accredited upon completion of a pe- 
riod of one year of satisfactory operation under provisional accreditation, if after 
survey and written report to the Board made by the executive secretary or other 
representative of the Board it shall appear that the school of nursing is meeting 
the standards and requirements prescribed by § 90-158.21. 

If a school has been provisionally accredited under this section for one year and 
the survey and report of the executive secretary or other representative of the 
Board indicates that the school is not meeting the standards and requirements for 
complete accreditation as prescribed in § 90-158.21, the Board through its execu- 
tive secretary shall cause a notice to be served upon the school notifying the school 
in writing that the survey indicates that the school is not complying with the 
standards and requirements for accreditation as prescribed by § 90-158.21, setting 
forth the respects in which the school fails to so comply therewith, and notifying 
the school that a hearing will be held before the Board on a specified date, to be 
not less than twenty days from the date on which the notice was given, and set- 
ting forth the time and place of such hearing at which the school of nursing may 
appear before the Board and show cause, if any, why the school should be placed 
upon the list of fully accredited schools of professional nursing. The school shall 
have the right and opportunity to present witnesses and other evidence on the 
question of its compliance with the standards and requirements for accreditation 
of schools of nursing, and to cross-examine other witnesses, and to be fully repre- 
sented at the hearing by legal counsel. From the evidence presented at the hear- 
ing the Board shall make findings and conclusions on the question of whether or 
not the school of nursing has complied and is complying with the standards and 
requirements for accreditation as prescribed by § 90-158.21 and if the Board de- 
termines that the school has complied and is complying with such standards and 
requirements, the Board shall enter an order placing the school of nursing on the 
Fully Accredited List; if the Board determines to the contrary, the Board shall 
enter an order removing the school of nursing from the list of provisionally ac- 
credited schools. (1953, c. 1199, s. 1.) 


§ 90-158.26. Periodic surveys of nursing schools. — The executive 
secretary of the Board, or such other representative of the Board as may be au- 
thorized from time to time by the Board, shall annually visit and make surveys 
of the various schools of nursing and the hospital or hospitals affiliated with the 
school of nursing or in connection with which the school of nursing is conducted. 
The purpose of such visit and survey shall be to make a preliminary determina- 
tion concerning whether or not the particular school of nursing and the hospital 
or hospitals affiliated or connected therewith shall be then continuing to comply 
with the requirements and standards for the conduct of schools of nursing as pre- 
scribed by this statute. Following such visit and survey a written report of the 
survey and the findings shall be made to the Board. The Board shall consider 
such written reports covering surveys of schools of nursing at a regular or special 
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meeting and if the Board determines from any such report that it appears that 
any school of nursing on the Fully Accredited List is not then complying with the 
requirements and standards for the conduct of schools of nursing prescribed by 
this statute, the Board shall order the executive secretary or other employee of 
the Board to give notice to such school of nursing, specifying in writing the par- 
ticulars in which the school of nursing appears to be failing to comply with the 
requirements and standards. ‘The notice shall be sent to the school of nursing by 
registered mail and shall state that if the school of nursing fails to correct the con- 
ditions and the deficiencies so as to fully comply with the requirements and stand- 
ards for the conduct of schools of nursing within a period of 180 days following 
the date upon which the written notice was placed in the United States mails, the 
said school of nursing will be removed from the Fully Accredited List and placed 
upon “The List of Provisionally Accredited Schools of Professional Nursing of 
North Carolina,” hereinafter referred to as the Provisionally Accredited List, 
pending a formal hearing before the Board to determine whether or not the par- 
ticular school of nursing is complying with the requirements and standards so as 
to entitle the school to be replaced upon the Fully Accredited List, in accordance 
with the procedure hereinafter set forth. At the end of the 180-day period re- 
ferred to in the notice of apparent noncompliance given to a school of nursing, a 
committee of at least three members of the Board, designated by the Board, shall 
make a visit and survey of the school of nursing and the hospital or hospitals affili- 
ated or connected therewith to make a preliminary determination as to whether 
or not the school of nursing has corrected the deficiencies specified in the notice; 
and if the committee shall determine that the school of nursing has not corrected 
all of those deficiencies specified and is not then complying with the requirements 
and standards for the conduct of schools of nursing as required by this statute, 
the committee shall authorize and direct the executive secretary to remove the 
school of nursing from the Fully Accredited List and place the name of the school 
of nursing on the Provisionally Accredited List until further action by the Board. 
If a hearing has not been held and action taken by the Board within a period of 
180 days after any school of nursing has been so placed on the Provisionally Ac- 
credited List, such school at the end of 180 days shall be replaced on the Fully 
Accredited List subject to further removal in accordance with the provisions of 
thisystatute. 461953.0¢121199."s) 15) 


§ 90-158.27. Effect of Provisionally Accredited List. — When a 
school of nursing shall have been placed upon the Provisionally Accredited List 
in accordance with the procedure herein prescribed, the effect of such action shall 
be to inform students and prospective students and other persons, institutions 
and organizations interested in schools of professional nursing in North Carolina 
that a question has arisen as to whether or not the school of nursing is meeting 
the minimum requirements and standards for the conduct of schools of nursing 
as prescribed by statute and that proceedings are being held for the purpose of 
making a formal determination of that question. Insofar as applicants for exami- 
nation for licensure as registered nurses in North Carolina are concerned, the ap- 
pearance of the name of a school of nursing on the Provisionally Accredited List 
shall have the same effect as if said school had continued on the Fully Accredited 
pictaem LODO e Cael LOO es ae) 


§ 90-158.28. Procedure for removal from Provisionally Accredited 
List.—When a school of nursing has been placed on the Provisionally Accred- 
ited List, it shall remain there until removed therefrom by action of the Board 
after a hearing as hereinafter provided for. The Board shall conduct a hearing 
at the time and place specified in the notice, at which hearing at least a majority of 
the members of the Board shall be present. A written transcript of the proceedings 
at the hearing shall be made by a qualified reporter. Any party to a proceeding be- 
fore the Board shall be entitled to a copy of the record upon the payment of the 
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reasonable cost thereof as determined by the Board. After hearing the witnesses 
and receiving other evidence presented at the hearing, the Board shall give con- 
sideration to all of the evidence and upon such evidence appearing in the record 
shall make findings of fact and conclusions, which shall be set forth in writing, 
determining whether or not the school of nursing in question is complying with 
the requirements and standards for the conduct of schools of nursing as prescribed 
by statute. If a majority of all of the members of the Board shall determine from 
the findings of fact and conclusions based upon the evidence at such hearing that 
the school of nursing involved is complying with the requirements and standards, 
the Board shall enter a written order directing the executive secretary to replace 
the name of the school of nursing on the Fully Accredited List. If a majority of 
all of the members of the Board shall determine that the school of nursing in- 
volved is not complying with the requirements and standards for the conduct of 
schools of nursing prescribed by statute, the Board shall enter a written order 
confirming the removal of the school of nursing from the Fully Accredited List 
and directing the executive secretary to remove the name of the school of nursing 
from the Provisionally Accredited List, effective twenty days after the date of the 
mailing of the order unless appeal is taken as hereinafter provided. A copy of 
the findings, conclusions and orders of the Board, certified by the executive sec- 
retary shall be mailed to the school of nursing and to each student enrolled in said 
school of nursing. The executive secretary shall also cause to be published im- 
mediately in one or more daily newspapers of general circulation in North Caro- 
lina and also in a newspaper published in the county in which the schooi of nurs- 
ing is located a notice of the decision of the Board after such decision has become 
final. In the event the decision of the Board is reversed on appeal, a notice of the 
final decision of the court shall be published by the executive secretary. (1953, 
clog WREST 6g) 


§ 90-158.29. Venue of hearings; authority of Board to issue sub- 
poenas, administer oaths, etc.—All hearings before the Board shall be held 
in Wake County unless otherwise specifically ordered by the Board, in its discre- 
tion, for the convenience of witnesses. Hearings before the Board shall be open 
to the public. Every member of the Board shall have full power to administer 
oaths to witnesses appearing in any hearing before the Board, which oaths shall 
be administered according to law in the same form and manner as oaths are ad- 
ministered to witnesses testifying in the superior court. The Board shall have 
power to issue subpoenas to witnesses and to compel the attendance of witnesses 
at any hearing before the Board and shall have power to require the examination 
of persons and parties and compel the production of books, records and other 
Becments pertinent to any matter pending before the Board. (1953, c. 1199, 
s. 1.) 


§ 90-158.30. Refusal of witnesses to testify.—lIf any person duly sub- 
poenaed to appear and testify before the Board shall fail or refuse to testify with- 
out lawful excuse, or shall refuse to answer any proper question propounded to 
him during the conduct of any hearing before the Board, or shall conduct himself 
in a rude, disrespectful or disorderly manner before the Board during the con- 
duct of any hearing, such person shall be guilty of a misdemeanor and upon con- 
viction thereof shall be punished in accordance with the law. (1953, c. 1199, s. 1.) 


§ 90-158.31. Issuance and service of subpoenas.—All subpoenas for 
witnesses to appear before the Board shall be issued by the Board or its execu- 
tive secretary and shall be directed to any sheriff, constable or other officer au- 
thorized by law to serve process issued out of the superior courts, who shall exe- 
cute the same and make due return thereof as directed therein, under the penalties 
prescribed by law for a failure to execute and return the process of any court. 
The sheriffs and other officers serving such subpoenas shall be entitled to the 
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same fees as are prescribed by law for serving subpoenas issued from the superior 
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§ 90-158.32. Appeal to superior court. —Within twenty days after the 
rendition of any adverse decision and the mailing to the school of nursing of a 
certified copy of the order of the Board containing such adverse decision, the 
school of nursing may appeal to the superior court of Wake County or the county 
in which the school is located by filing a written notice of such appeal with the 
Board, together with written exceptions to such order filed with the Board, spe- 
cifically setting forth the ground or grounds on which the school of nursing, here- 
inafter called the appellant, considers said decision or order to be unlawful or un- 
warranted. Within twenty days after the filing of the notice of appeal, unless 
the time be extended by order of the court or by consent of the school of nursing 
involved, the Board shall transmit a copy of the entire record of the proceedings 
before the Board, certified under the seal of the Board, to the clerk of the court 
appealed to. The judge holding the courts of such county shall hear and deter- 
mine all matters arising on such appeal as in this statute provided. After final 
determination of the case on appeal, the clerk of the superior court of such county 
shall transmit to the Board a certified copy of the judgment or order of the court. 
(LOD Gal OO sally) 


§ 90-158.33. Docketing of appeal. — The cause shall be entitled “The 
North Carolina Board of Nurse Registration and Nursing Education v. (name of 
school of nursing)”. The cause shall be placed on the civil issue docket of the 
court and shall have precedence over other civil actions. (1953, c. 1199, s. 1.) 


§ 90-158.34, Extent of review on appeal.—No evidence shall be re- 
ceived at the hearing on appeal. On appeal, the court shall review the proceed- 
ings, without a jury, in chambers or at term time, and such review shall be con- 
fined to the record as certified by the Board to the court, except that in cases of 
alleged irregularities in procedure before the Board, not shown in the record, testi- 
mony thereon may be taken in the court. So far as necessary to the decision, 
when presented, the court shall decide all relevant questions of law, interpret con- 
stitutional and statutory provisions, and determine the meaning and applicability 
of the terms of any Board action. The court may affirm or reverse the decision 
of the Board, declare the same null and void, or may remand the case for further 
procedure, if the substantial rights of the appellant school of nursing have been 
prejudiced because the Board’s findings, conclusions or decisions are: 

(a) In violation of constitutional provisions, or 

(b) In excess of statutory authority or jurisdiction of the Board, or 

(c) Made upon unlawful proceedings, or 

(d) Affected by other errors of law, or 

(e) Unsupported by competent, material and substantial evidence in the record 
as submitted, or 

(f) Arbitrary or capricious. 

The court shall also have power to compel action of the Board withheld or un- 
lawfully or unreasonably delayed. In making the foregoing determinations, the 
court shall review the whole record or such portions thereof as may be cited by 
the parties, and due account shall be taken of the rule of prejudicial error. The 
appellant school of nursing shall not be permitted to rely upon any grounds for 
relief on appeal which have not been set forth specifically in the written exceptions 
taken, to. the order ot the Board.) (1953, c.v1190, oa1.) 


§ 90-158.35. Relief pending review on appeal.—Pending judicial re- 
view, upon such conditions as may be required and to the extent necessary to 
prevent irreparable injury, the judge of the superior court is authorized to issue 
all necessary and appropriate process to postpone the effective date of any action 
by the Board or take such action as may be necessary to preserve the status and 
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rights of any of the parties pending conclusion of the proceedings on appeal. 


(1953, c. 1199, s. 1.) 


§ 90-158.36. Appeal to Supreme Court.—Either the appellant school of 
nursing or the Board may appeal to the Supreme Court of North Carolina from 
an adverse judgment of the superior court under the same rules and regulations 
as are prescribed by law for appeals. (1953, c. 1199, s. 1.) 


§ 90-158.37. Violation of statute misdemeanor.—Any person procur- 
ing a license under this statute by false representation, or who shall refuse to sur- 
render a license which has been revoked in the manner herein prescribed, or any 
person who shall use the title “trained nurse”, “graduate nurse”, “professional 
nurse”, or “registered nurse”, or any abbreviation, sign, or symbol thereof, with- 
out having first obtained a license as herein provided, and any person who shall 
otherwise violate any of the provisions of this statute, shall be guilty of a misde- 
meanor and upon conviction shall be punished according to law. Each act shall 
constitute a separate offense. (1953, c. 1199, s. 1.) 


§ 90-158.38. Board authorized to accept contributions, etc. — The 
Board is authorized and empowered to accept grants, contributions, devises, be- 
quests, or gifts to be kept in a separate fund and to be used by it in promotion and 
encouraging nurse recruitment and nurse education and training in this State, in- 
cluding the making of loans or gifts for the education and training of worthy stu- 


dent nurses. (1953, c. 1199, s. 1.) 


§ 90-158.39. Transfer of property, records, etc., of former Board 
of Nurse Examiners.—From and after January 1, 1954, the title to all prop- 
erty, money, funds, books, records, furniture, fixtures and equipment shall auto- 
matically be transferred from the former board, known as the North Carolina 
Board of Nurse Examiners, to the new board created under the provisions of this 
article and designated as the North Carolina Board of Nurse Registration and 
Nursing Education. All records on file with the former Board of Nurse Examin- 
ers relating to the operation of the present duly licensed and accredited schools of 
nursing and all other records accumulated during the existence and enforcement 
of the provisions of the General Statutes pertaining to the Nurse Practice Act 
shall be retained by the North Carolina Board of Nurse Registration and Nursing 
Mducation, (1953, c., 1199 s- 11.) 


§ 90-158.40. Training school for nurses at sanatorium.—The State 
sanatorium for the treatment of tuberculosis located at Sanatorium, North Caro- 
lina, is hereby authorized and power is hereby expressly given it to organize and 
conduct a training school for nurses in connection with the said sanatorium. The 
superintendent of the North Carolina sanatorium for the treatment of tuberculosis 
shall be ex officio dean of the training school for nurses, and he shall have power 
and authority to appoint such faculty, prescribe such course or courses of lectures, 
study and clinical work, and award such diplomas, certificates, or other evidence 
of the completion of such course or courses as he may think wise and proper, and 
perform such other functions and do such other acts as he may think necessary 
in the conduct of the said training school. (1915, c. 163, ss. 1, 2; C. S., s. 6739; 
H955 962 1199) s,s) 

Editor’s Note.—This section appears in 
the recompiled volume as § 90-171. 


§ 90-158.41. Nurse training program at State-supported educa- 
tional institutions. — The Governor is authorized to appoint a committee of 
three persons whose duty it shall be to investigate, study and make recommenda- 
tions to him concerning the advisability and feasibility of establishing a program 
of nurse training at one or more of the several State-supported educational insti- 
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tutions. The committtee so appointed shall give special consideration to establish- 
ing such program at one or more of the State-supported Negro educational insti- 
tutions. ‘The committee shall begin its investigation immediately upon its ap- 
pointment and shall report its findings and recommendations to the Governor not 
lateriian July 1e1953: 

Upon receipt of the findings and recommendations, the Governor, as Director 
of the Budget, is authorized to adopt all or a part of such recommendations, and 
shall allocate to such institutions as he may determine, such amounts from the ap- 
propriations provided for in this section as will, in his judgment, best serve the 
purpose herein set forth. - 

There is hereby appropriated from the General Fund of the State, for the bi- 
ennium 1953-1955, the sum of two hundred thousand dollars ($200,000.00) for 
the purposes of this section. (1953, c. 1208.) 


§§ 90-159 to 90-171: Repealed by Session Laws 1953, c. 1199. 
Editor’s Note.—Section 90-169, prior to tinued as § 90-158.40. 

its repeal, was amended by Session Laws See note to § 90-158.1. 

1953, c. 1041, s. 14, and § 90-171 was con- 


ARTICLE 9A. 
Practical Nurses. 


§ 90-171.1. Board of Nurse Registration and Nursing Education 
Enlarged.—Solely and exclusively for the purpose of examining, licensing, and 
regulating practical nurses in accordance with and under the provisions of this 
article and for the purpose of administering the provisions of this article as it re- 
lates to practical nurses, the North Carolina Board of Nurse Registration and 
Nursing Education is hereby enlarged by adding to the Board three members who 
shall be licensed practical nurses and who may be members of the North Carolina 
Licensed Practical Nurses Association. The three practical nurses herein pro- 
vided and added to the Board for the purposes herein stated shall be appointed 
and commissioned by the Governor of North Carolina for terms, commencing 
January 1, 1954, of four years each. Thereafter, the appointments shall be for a 
term of four years each. All vacancies in the membership of the licensed practical 
nurse members herein provided because of death, resignation or otherwise shall 
be filled by appointment of the Governor for the unexpired term of the member 
causing the vacancy; all expirations of regular terms of the members of the practi- 
cal nurses shall be filled by appointment of the Governor for terms of four years 
each. 

For all other purposes, except as herein specifically provided, the membership 
of the North Carolina Board of Nurse Registration and Nursing Education shall 
be and remain constituted as provided by General Statutes, chapter 90, 
article 9, and except as herein specifically provided, the powers, duties, and 
functions of the Board as constituted by chapter 90, article 9, of the General 
Statutes, shall not be affected by the provisions of this article. 

_ The practical nurse members of the Board, as enlarged by this article, shall par- 

ticipate only in such action and functions of the Board as shall concern and affect 
matters relating to the examination, licensing and the regulation of undergraduate 
and practical nurses and relating to the administration of the provisions of this 
article. No business shall be transacted or other action taken concerning under- 
graduate and practical nurses at any meeting of the Board, as enlarged by this 
article, unless at least two of the practical nurse members shall be present. 

The officers of the Board, as enlarged by this article, shall be the officers of the 
North Carolina Board of Nurse Registration and Nursing Education. 

The executive secretary of the Board shall keep and maintain separate records 
and accounts of the funds arising from fees received under the provisions of Gen- 
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eral Statutes, chapter 90, article 9, as amended, from registered professional 
nurses and applicants for licensure as registered professional nurses, and of the 
funds arising from fees received under the provisions of this article from licensed 
practical nurses and applicants for licensure as licensed practical nurses. 

The practical nurse members of the Board, as enlarged by this article, shall 
receive a per diem for attendance at meetings of the Board not exceeding ten 
dollars ($10.00) per day, and in addition thereto they shall be entitled to their 
actual traveling and hotel expenses, to be approved by the enlarged Board, which 
shall be paid from the practical nurse funds arising from fees authorized by this 
article. 

The Board, as enlarged by this article, is hereby empowered to authorize and 
direct the use of the funds arising from fees received under the provisions of this 
article from licensed practical nurses and applicants for licensure as licensed prac- 
tical nurses for the purpose of contributing towards the payment of joint office ex- 
penses and joint operating expenses, including salaries of the secretary-treasurer 
and other employees who serve both the North Carolina Board of Nurse Regis- 
tration and Nursing Education and the Board, as enlarged by this article. Pro- 
vided, however, that the amount of funds arising from fees received under the 
authority and provisions of this article which may be so authorized and used for 
such joint purposes shall not exceed one-half of the total annual amount of such 
joint salaries and expenses during any fiscal year. 

The Board, as enlarged by this article, is authorized and empowered to appoint 
and employ such assistants and clerical employees as it shall deem reasonably 
necessary to carry out its duties and functions relating to practical nurses. 

All moneys received from fees authorized by this article from licensed practical 
nurses and from applicants for licensure as licensed practical nurses, in excess of 
the expenditures authorized and directed by the Board to be used for salaries and 
expenses as hereinbefore provided for, shall be held by the executive secretary 
for future expenses and for extending practical nursing education in North Caro- 
lina. No moneys used in carrying out this article shall be paid out of the State 
treasury. 

The Board, as enlarged by this article, shall provide for the examination, li- 
censing, and regulation of licensed practical nurses, and shall provide for the li- 
censing of those now practicing as undergraduate and practical nurses, or attend- 
ants, in the manner hereinafter provided. (1947, c. 1091,"s. 1; 1953, c. 1199, 
ee me OC an ZOOM Sala) 


Editor’s Note—The 1953 amendment, secretary” for “secretary-treasurer” in the 


effective January 1, 1954, rewrote the first 
paragraph, deleted from the fourth para- 
graph the requirement that officers of the 
Board shall continue to be registered pro- 


fifth and ninth paragraphs, deleted from 
the seventh paragraph the former provi- 
sion relating to salary of educational direc- 
tor, and rewrote the eighth paragraph. 


fessional nurses, substituted “executive 


§ 90-171.2. Participation of practical nurse members in meetings 
or activities of Board; establishment of standards, etc., for schools of 
practical nursing; construction of article.—The practical nurse members 
heretofore added to the Board shall participate only in those meetings or activities 
of the Board as concern or pertain to practical nursing. ‘The Board, as en- 
larged by this article, shall have the power and authority to establish standards 
and provide minimum requirements for the conducting of schools of practical 
nursing, of which applicants for examination for the practical nurses’ license 
under this article must be graduates before taking such examination. The 
standards and minimum requirements established by the Board shall relate to 
curricula, number of hours of theoretical instruction of a minimum period, ed- 
ucational facilities, library facilities, approved reference books, laboratory and 
clinical experience required, if any, practical experience required, if any, mini- 
mum hours to be required with reference to any or all of these standards, in- 
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cluding classrooms, suitable instructional facilities, faculty, and records. Nothing 
in this article shall be construed to limit or otherwise affect article 9 of chapter 
90 of Volume 2C of the General Statutes relating to registered nurses except 
as herein set forth in this article. (1953, c. 1199, s. 3.) 

Editor’s Note—The 1953 amendment, 
effective January 1, 1954, rewrote this sec- 
tion. 


§ 90-171.3. Applicants; qualifications; procedure. — Any applicant 
who desires to obtain a license to practice as a licensed practical nurse shall 
submit to the Board, on forms furnished by the Board, satisfactory written 
evidence under oath that the applicant is at least eighteen years of age, is a citizen 
of the United States, or has legally declared intention of becoming a citizen, is of 
good moral character, is in good physical and mental health, has completed an 
education through the first year high school, or its equivalent, and has success- 
fully completed a course of training for practical nursing approved and accredited 
by the Board Enlarged. Any person who has not completed a course of train- 
ing for practical nursing approved and accredited by the Board Enlarged may 
nevertheless be an applicant for a license to practice as a licensed practical 
nurse and to obtain such license by examination as provided by G. S. 90-171.4 
by submitting to the Board, on forms furnished by the Board, satisfactory 
written evidence under oath that such person (a) is at least twenty-one years 
of age; (b) is a citizen of the United States or has legally declared intention of 
becoming a citizen; (c) is of good moral character; (d) is in good physical 
and mental health; (e) has completed an education through the first year of high 
school, or its equivalent; and (f) has either satisfactorily completed eighteen 
months of practical and theoretical instruction in a school of nursing meeting 
the minimum requirements and standards established by article 9 of chapter 90 
of the General Statutes for the education of persons desiring to become registered 
nurses, or has had twenty-four months of actual experience in practical nursing, 
such period of service and competency as a practical nurse to be certified by 
two physicians, or by one physician and one registered nurse, licensed to practice 
in the State of North Carolina. The application shall be accompanied by a 
fee of ten dollars ($10.00) for examination and certification. Provided, that any 
person, who has not completed a course of training for practical nursing approved 
and accredited by the Board Enlarged, and who desires to be an applicant to prac- 
tice as a licensed practical nurse under the conditions set forth in the second sen- 
tence in this section, shall file such application and complete and submit such 
forms as may be necessary to the Board on or before July 1, 1956, and no appli- 
cations filed under this proviso after said date shall be considered or granted. 
GLOAZ, ex 109 1,¢s, Ts 1958, &. 750% T9538 cr PIOO NS 4 1055, cn) ZOO meme 

Editor’s Note. — This section was and substituted the phrase “by article 9 
amended twice by the 1953 Session Laws. of chapter 90 of the General Statutes” 





Chapter 750, effective April 10, 1953, in- 
serted the second sentence. Chapter 1199, 
effective January 1, 1954, substituted the 
words “Board Enlarged” for ‘“standard- 
ization committee” in lines nine and ten, 


for “pursuant to the provisions of G. S. 
90-159” in clause (f) of the second sen- 
tence. 

The 1955 amendment added the proviso 
at the end of the section. 


§ 90-171.7. Renewal of licenses annually; procedure and fees.— 
The license of every person practicing under the provisions of this article shall 
be renewed annually upon application to the Board. On or before November one 
of each year, the secretary of the Board shall mail to the last known address an 
application for renewal of license to every licensed practical nurse in the State, 
but the failure to receive such application shall not excuse any practitioner from 
the requirements for renewal herein contained. The person receiving such ap- 
plication shall furnish the information indicated thereon and return the form 
to the Board with a renewal fee of two dollars ($2.00) prior to January one of 
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the following year. Upon receipt of the application duly filled in and signed and 
the required fee, the secretary of the Board shall verify the accuracy of the ap- 
plication and issue to the applicant a certificate of renewal for the period begin- 
ning January one and ending December thirty-one of the following year. Such 
certificate of renewal shall constitute the holder thereof a duly licensed practical 
nurse for the period indicated on such certificate. Failure to renew the license 
thus annually shall automatically result in forfeiture of the right to practice nurs- 
ing in North Carolina as a licensed practical nurse until application shall have 
been made and the fee therefor paid for the current year, and in addition to the 
regular renewal fee of two dollars ($2.00) there shall also be assessed and paid 
a penalty of three dollars ($3.00) for such failure to renew the annual license as 
herem required) (1947, ci ct091) sy 11955, 1266, 6. -3)) 

Editor’s Note.— The 1955 amendment the section the provision as to penalty for 


changed the renewal fee from one dollar failure to renew license. 
to two dollars. It also added at the end of 


§ 90-171.8. Revocation and suspension of licenses; procedure for 
reinstatement.—The Board, as enlarged by this article, shall have power to 
deny, revoke or suspend any license to practice as a licensed practical nurse 
applied for or issued by the Board in accordance with the provisions of this article 
for gross incompetency, negligence while on duty, the commission of a felony or 
a crime involving moral turpitude, habitual drunkenness, addiction, to the use 
of drugs, or for any habit rendering her unfit to care for the sick, or for violation 
of any provision of this article. The procedure for denial, revocation or sus- 
pension of a license shall be in accordance with the provisions of chapter 150, 
General Statutes of North Carolina. Upon revocation or suspension of a license 
the name of the holder thereof shali be stricken from the roll of licensed practical 
nurses in the hands of the secretary of the Board. 

When the license of any person has been revoked as herein provided, the 
Board may, after the expiration of three months, and upon payment of a fee 
of five dollars ($5.00), entertain an application for and grant a new license 
without further examination. No such new license shall be granted except upon 
the affirmative vote of at least five members of the Board. (1947, c. 1091, s. 
Mee Oc O41 95. 15521953, c. 1199 <5. 5..) 

Editor’s Note. — This section was  MRevocation of Licenses.” Chapter 1199, 
amended twice by the 1953 Session Laws. effective January 1, 1954, inserted the 
Chapter 1041, effective July 1, 1953, de- word “denial” in line seven, and until that 
leted from the end of the second sentence date the section should be read as if the 
the following: 1943, entitled, “Uniform quoted word had not been inserted. 


§ 90-171.9. Accredited list of practical nursing schocls; approval 
of certain schools already accredited; procedure for accreditation of 
new schools; surveys and provisional accreditation. — (1) The Board 
Enlarged shall prepare and maintain a list of accredited schools of practical nurs- 
ing in this State, whose graduates, if they have the other necessary qualifications 
as provided by this article, shall be eligible to apply for a license to practice 
nursing as a licensed practical nurse in this State by examination. The list shall 
be known as “The List of Accredited Schools of Practical Nursing of North 
Carolina”, hereinafter referred to as the Fully Accredited List. 

A fully accredited school of practical nursing is one which has met the stand- 
ards and requirements for accreditation as provided by the Board Enlarged under 
the authority of this article. New schools of practical nursing and those not 
previously accredited may be provisionally accredited by the Board Enlarged in 
accordance with the procedure prescribed by this article. 

(2) Every school of practical nursing or institution conducting a course for 
the training of licensed practical nurses fully accredited by the present Board 
Enlarged, as of January 1, 1953, shall be listed as fully accredited by this article. 
Such schools of nursing or institutions conducting courses for the training of 
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licensed practical nurses subsequently placed upon the Fully Accredited List 
shall remain on the list and shall be deemed to be meeting the requirements and 
standards for the conduct of schools of nursing as prescribed by this article until 
any such school shall have been removed from the list in accordance with the 
procedure hereinafter prescribed. 

(3) A new school of practical nursing or a school not previously accredited 
by the Board Enlarged may become accredited as follows: 

(a) The institution applying for accreditation shall submit to the Board En- 
larged a written plan of organization containing a statement of the purposes and 
aims of the institution in establishing the school; the composition, powers, duties 
and responsibilities of the governing body of the school; a financial plan of the 
school; the titles and duties of the members of the faculty and the qualifications 
required of each; the proposed curriculum and the plan for its administration; 
the clinical facilities available at the hospital or hospitals affiliated with or in 
connection with which the school will be conducted; the scholastic standards to 
be met by the students; and such other written evidence as shall be necessary to 
show to the satisfaction of the Board Enlarged that the school is able and willing 
to provide practical nursing education and clinical instruction and experience 
in accordance with the requirements for accreditation as prescribed by the Board 
Enlarged under the authority of this article and written evidence sufficient to 
show to the satisfaction of the Board Enlarged that the school can and will com- 
ply with the minimum standards and requirements for accreditation upon the 
enrollment of students and the commencement of the operation of the school. 

(b) The executive secretary or some other designated representative of the 
Board Enlarged shall conduct a general survey of the proposed educational 
program and clinical facilities and shall submit a written report of the survey 
to the Board Enlarged with respect to the new school of practical nursing which 
has applied for accreditation. 

(c) The Board Enlarged at a meeting at which representatives of the petition- 
ing institution may appear after reasonable written notice shall consider the 
plan of organization, the report of survey, and such other evidence as may be 
presented, and shall act upon the application at the same or at a subsequent 
meeting. 

(d) If the application for accreditation is approved and the school enrolls its 
first class of students within one year after approval, the school shall be pro- 
visionally accredited for a period of one year beginning with the date of the 
enrollment of the first class of students. 

(e) The school shall be deemed to be fully accredited upon completion of a 
period of one year of satisfactory operation under provisional accreditation, if after 
survey and written report to the Board Enlarged made by the executive secretary 
or other representative of the Board Enlarged it shall appear that the school of 
practical nursing is meeting the standards and requirements prescribed by the 
Board Enlarged under the authority of this article. 

If a school has been provisionally accredited under this section for one year 
and the survey and report of the executive secretary or other representative of 
the Board Enlarged indicates that the school is not meeting the standards and 
requirements for complete accreditation as prescribed by the Board Enlarged 
under the authority of this article, the Board Enlarged through the executive 
secretary shall cause a notice to be served upon the school notifying the school 
in writing that the survey indicates that the school is not complying with the 
standards and requirements for accreditation as prescribed by the Board Enlarged 
under the authority of this article, setting forth the respects in which the school 
fails to so comply therewith, and notifying the school that a hearing will be held 
before the Board Enlarged on a specified date, to be not less than twenty days 
from the date on which the notice was given, and setting forth the time and place 
of such hearing at which the school of nursing may appear before the Board 
Enlarged and show cause, if any, why the school should be placed upon the list 
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of fully accredited schools of practical nursing. The school shall have the right 
and opportunity to present witnesses and other evidence on the question of its 
compliance with the standards and requirements for accreditation of schools of 
practical nursing, and to cross-examine other witnesses, and to be fully rep- 
resented at the hearing by legal counsel. From the evidence presented at the 
hearing the Board Enlarged shall make findings and conclusions on the question 
of whether or not the school of nursing has complied and is complying with the 
standards and requirements for accreditation as prescribed by the Board Enlarged 
under the authority of this article, and if the Board Enlarged determines that the 
school has complied and is complying with such standards and requirements, 
the Board Enlarged shall enter an order placing the school of nursing on the 
Fully Accredited List; if the Board Enlarged determines to the contrary, the 
Board Enlarged shall enter an order removing the school of practical nursing 
from the list of provisionally accredited schools. (1947, c. 1091, s. 1; 1953, c. 
P190'%s7 6.) 
Editor’s Note—The 1953 amendment, 


effective January 1, 1954, rewrote this sec- 
tion. 


§ 90-171.10. Periodic surveys of practical nursing schools.—The 
executive secretary, or such other representative of the Board Enlarged as may 
be authorized from time to time by the Board Enlarged, shall visit and make 
surveys of the various schools of practical nursing and the hospital or hospitals 
affiliated with the school of practical nursing or in connection with which the 
school of practical nursing is conducted, at such time as the executive secretary 
may consider necessary and proper or at such time as the Board Enlarged may 
direct. The purpose of such visit and survey shall be to make a preliminary 
determination concerning whether or not the particular school of nursing and 
the hospital or hospitals affiliated or connected therewith shall be then continuing 
to comply with the requirements and standards for the conduct of schools of 
practical nursing as prescribed by this article. Following such visit and survey 
a written report of the survey and the findings shall be made to the Board 
Enlarged. The Board Enlarged shall consider such written reports covering 
surveys of schools of practical nursing at a regular or special meeting and if the 
Board Enlarged determines from any such report that it appears that any school 
of practical nursing on the Fully Accredited List is not then complying with the 
requirements and standards for the conduct of schools of practical nursing pre- 
scribed by this article, the Board Enlarged shall order the executive secretary 
or other employee of the Board Enlarged to give notice to such school of 
practical nursing, specifying in writing the particulars in which the school appears 
to be failing to comply with the requirements and standards. The notice shall 
be sent to the school by registered mail and shall state that if the school fails to 
correct the conditions and the deficiencies so as to fully comply with the re- 
quirements and standards for the conduct of schools of practical nursing within a 
period of 180 days following the date upon which the written notice was placed 
in the United States mails, the said school of practical nursing will be removed 
from the Fully Accredited List and placed upon “The List of Provisionally 
Accredited Schools of Practical Nursing of North Carolina”, hereinafter referred 
to as the Provisionally Accredited List, pending a formal hearing before the 
Board Enlarged to determine whether or not the particular school of practical 
nursing is complying with the requirements and standards so as to entitle the 
school to be replaced upon the Fully Accredited List, in accordance with the 
procedure hereinafter set forth. At the end of the 180 day period referred to 
in the notice of apparent noncompliance given to a school of practical nursing, a 
committee of at least three members of the Board Enlarged, designated by the 
Board Enlarged, shall make a visit and survey of the school of practical nursing 
and the hospital or hospitals affiliated or connected therewith to make a pre- 
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liminary determination as to whether or not the school has corrected the de- 
ficiencies specified in the notice; and if the committee shall determine that the 
school has not corrected all of those deficiencies specified and is not then com- 
plying with the requirements and standards for the conduct of schools of practical 
nursing as required by this article, the committee shall authorize and direct the 
executive secretary to remove the school from the Fully Accredited List and 
place the name of the school on the Provisionally Accredited List until further 
action by the Board Enlarged. If a hearing has not been held and action taken 
by the Board Enlarged within a period of 180 days after any school of practical 
nursing has been so placed on the Provisionally Accredited List, such school at 
the end of 180 days shall be replaced on the Fully Accredited List subject to 
further removal in accordance with the provisions of this article. 


The executive secretary shall also at least annually cause the lists to be pub- 
lished in such daily newspapers circulated in North Carolina as in the opinion 
of the executive secretary may be reasonably calculated to give the lists general 
publicity throughout the State. A copy of the list shall also be sent at least 
annually to every school of practical nursing on each list. (1953, c. 1199, s. 73) 

Editor’s Note.—The 1953 amendment, tion. For present section covering subject 
effective January 1, 1954, rewrote this sec- matter of former section, see § 90-171.13. 


§ 90-171.11. Effect of Provisionally Accredited List.—(1) When a 
school of practical nursing shall have been placed upon the Provisionally Accred- 
ited List in accordance with the procedure herein prescribed, the effect of such 
action shall be to inform students and prospective students and other persons, 
institutions and organizations interested in schools of practical nursing in North 
Carolina that a question has arisen as to whether or not the school is meeting 
the minimum requirements and standards for the conduct of schools of practical 
nursing as prescribed by this article and that proceedings are being held for the 
purpose of making a formal determination of that question. Insofar as applicants 
for examination for licensure as licensed practical nurse in North Carolina are 
concerned, the appearance of the name of a school of practical nursing on the 
Provisionally Accredited List shall have the same effect as if said school had 
continued on the Fully Accredited List. 


(2) When a school of practical nursing has been placed on the Provisionally 
Accredited List it shall remain there until removed therefrom by action of the 
Board Enlarged after a hearing as hereinafter provided for. The Board En- 
larged shall conduct a hearing at the time and place specified in the notice, at 
which hearing at least a majority of the members of the Board Enlarged shall 
be present. A written transcript of the proceedings at the hearing shall be made 
by a qualified reporter. Any party to a proceeding before the Board Enlarged 
shall be entitled to a copy of the record upon the payment of the reasonable cost 
thereof as determined by the Board Enlarged. After hearing the witnesses and 
receiving other evidence presented at the hearing, the Board Enlarged shall give 
consideration to all of the evidence and upon such evidence appearing in the 
record shall make findings of fact and conclusions, which shall be set forth in 
writing, determining whether or not the school in question is complying with 
the requirements and standards for the conduct of schools of practical nursing 
as prescribed by this article. If a majority of all of the members of the Board 
Enlarged shall determine from the findings of fact and conclusions based upon 
the evidence at such hearing that the school of nursing involved is complying 
with the requirements and standards, the Board Enlarged shall enter a written 
order directing the executive secretary to replace the name of the school of 
practical nursing on the Fully Accredited List. If a majority of all of the mem- 
bers of the Board Enlarged shall determine that the school involved is not 
complying with the requirements and standards for the conduct of schools of 
practical nursing prescribed by this article, the Board Enlarged shall enter a 
written order confirming the removal of the school of practical nursing from the 
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Fully Accredited List and directing the executive secretary to remove the name 
of the school of practical nursing from the Provisionally Accredited List, effective 
twenty days after the date of the mailing of the order unless appeal is taken as 
hereinafter provided. A copy of the findings, conclusions and order of the 
Board Enlarged, certified by the executive secretary, shall be mailed to the school 
of practical nursing and to each student enrolled in said school. ‘The executive 
secretary shall also cause to be published immediately in one or more daily 
newspapers of general circulation in North Carolina and also in a newspaper 
published in the county in which the school of practical nursing is located a notice 
of the decision of the Board Enlarged after such decision has become final. 
In the event the decision of the Board Enlarged is reversed on appeal, a notice 
of the final decision of the court shall be published by the executive secretary. 
(1953, c. 1199, s. 8.) 

Editor’s Note.—The 1953 amendment, tion. For present section covering subject 
effective January 1, 1954, rewrote this sec- matter of former section, see § 90-171.14. 


§ 90-171.12. Venue; authority of Board Enlarged; subpoenas; 
oaths; conduct of hearing and appeals.—The venue of all hearings con- 
ducted by the Board Enlarged for the purposes of this article, the authority of 
the Board Enlarged to issue subpoenas, administer oaths, the punishment of 
witnesses for refusal to testify, service of subpoenas, the method of appeal to the 
superior court from adverse decisions of the Board Enlarged, the docketing 
of the appeal, the extent of judicial review on appeal and reliet that may be 
granted pending review on appeal, as set forth in §§ 90-158.29, 90-158.30, 90- 
158.31, 90-158.32, 90-158.33, 90-158.34, 90-158.35 and 90-158.36 of article 9 of 
chapter 90 of volume 2C of the General Statutes, shall be applicable in all things 
and in all particulars to hearings, orders, decisions and other determinations 
and acts of the Board Enlarged to the same extent as if said sections were 
herein set forth, and said sections are in all respects made applicable to the 
Board Enlarged. (1953, c. 1199, s. 9.) 

Editor’s Note.—The 1953 amendment, tion. For present section covering subject 
effective January 1, 1954. rewrote this sec- matter of former section, see § 90-171.15. 


§ 90-171.13. Article does not prohibit other persons from perform- 
ing nursing service.—No provision of this article shall be construed to pro- 
hibit the performance of general nursing service by any person for compensation 
or gratuitously, or to prohibit the gratuitous nursing of the sick. the furnishing 
of services by domestic servants, friends or relatives, or any midwife or other 
person who does not assume to be or hold herself out to be a licensed practical 
nurse. . (1947; c. 1091, s. 1; 1953, c. 1199, s. 10.) 

Editor’s Note.—The 1953 amendment, 
effective January 1, 1954, renumbered § 90- 

171.10 to appear as this section. 


§ 90-171.14. Violation of article; penalties.—After the effective date 
of this article it shall be unlawful for any person to: 

a. Represent herself to be a licensed practical nurse or use the designation 
“licensed practical nurse” or the abbreviation “L. P. N.,” unless she is licensed 
under the provisions of this article. 

b. Make a material false statement or representation to the Board in applying 
for a license under this article. 

c. Refuse to surrender a license which has been revoked in the manner pre- 
scribed herein. 

d. Represent that any school or course is approved or accredited as a course 
or school for the training of licensed practical nurses unless such course or school 
has been approved and accredited by the standardization committee hereinabove 
referred to. 

Any person violating any of the provisions of this article shall be guilty of a 


85 


§ 90-171.15 GENERAL STATUTES OF NortH CAROLINA § 90-184 


misdemeanor, and upon conviction thereof shall be fined not more than fifty 

dollars ($50.00) or imprisoned not more than thirty (30) days. (1947, c. 1091 

s. 1; 1953, c. 1199, s. 10.) 
Editor’s Note.—The 1953 amendment, 

effective January 1, 1954, renumbered § 

90-171.11 to appear as this section. 


§ 90-171.15. Undergraduate nurse. — The words “practical nurse” or 
“licensed practical nurse,” shall mean and include ‘undergraduate nurse.” (1947, 
CULOOI Se? O53 call OGmem1 0M 

Editor’s Note.—The 1953 amendment 
effective January 1, 1954, renumbered § 

90-171.12 to appear as this section. 


ArticyE 10. 
Midwives. 


§ 90-172. Midwives to register.—All persons, other than regularly reg- 
istered physicians, desiring to practice midwifery in this State, must first secure 
a permit from the State Board of Health or a local department of health in 
accordance with the provisions of article 18 of chapter 130 of the General Statutes 
of (North: Carolina,’ 9(1917,c1257,\ss.\8, 99C.7S., S0750 M957 semis same 6.) 

Editor’s Note——The 1957 amendment, 
effective January 1, 1958, rewrote this sec- 
tion. 


§§ 90-173 to 90-178: Repealed by Session Laws 1957, c. 1357, s. 7. 


Editor’s Note.—The act repealing these 
sections is effective as of January 1, 1958. 


ArTICLE 11. 
V eterinaries. 


§ 90-183. Examination and licensing of veterinaries.—The Board of 
Examiners shall, at its annual meeting, examine all applicants who desire license 
to practice veterinary medicine or surgery in the State of North Carolina. To en- 
title a person to such examination, each applicant shall have attained the age of 
21 years and shall be a person of good moral character and shall furnish said Board 
of Examiners with satisfactory evidence that said applicant is a graduate of a rep- 
utable and accredited veterinary school, college or university accepted and ap- 
proved by the United States Bureau of Animal Industry and the United States 
Army. If upon such examination the applicant be found to possess sufficient skill 
to practice veterinary medicine or surgery, a license or certificate shall be issued 
to him. No certificate shall be granted except with a concurrence of a majority 
of the members present. To prevent delay and inconvenience two members of the 
Board of Examiners may grant a temporary certificate to practice veterinary medi- 
cine or surgery which shall be in force only until the next regular meeting of the 
Board of Examiners, but in no case shall such temporary certificate be granted 
to any person who theretofore has been an unsuccessful applicant for a certificate 
before the Board. The Board shall have power to require such applicant to pay 
a fee of not more than twenty-five dollars ($25.00) before issuing a certificate, 
and ten doliars ($10.00) before issuing a temporary certificate. (1903, c. 503, ss. 
OF 5S Revs LoAoe sO oes sO7 osm Oa ou /49.,) 

Editor’s Note.—The 1951 amendment re- 
wrote this section. 


§ 90-184. Rescission of license.—The Board shall have power to rescind 
any certificate that may have been granted by it or annul any registration made 
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under this article in accordance with the provisions of chapter 150 of the Gen- 
eral Statutes upon satisfactory proof that the person thus licensed has been guilty 
of grossly immoral conduct or malpractice as determined by the Board. And it 
shall be the duty of said Board to furnish any information pertaining to the 
practice of veterinary medicine or surgery upon application for same by anyone 
practicing under this article. (1903, c. 503, s. 10; Rev., s. 5436; C. S., s. 
6759; 1953, c. 1041, s. 16.) 

Editor’s Note.—The 1953 amendment, 150 of the General Statutes” for “§§ 150-1 
effective July 1, 1953, substituted “chapter to 150-8” formerly appearing in line three. 


ARTICLE 12. 
Chiropodists. 


§ 90-197. Revocation of certificate; grounds for; suspension of 
certificate.—The Board of Chiropody Examiners may revoke by a majority 
vote of its members, and in accordance with the provisions of chapter 150 of the 
General Statutes, any certificate it has issued, and cause the name of the holder 
to be stricken from the book of the registration by the clerk of the court in the 
city or county in which the name of the person whose certificate is revoked is 
registered, for any of the following causes: 

1. The willful betrayal of a professional secret. 

2. Any person who in any affidavit required of the applicant for certificate, 
registration, or examination under this article shall make a false statement. 

3. Any person convicted of a crime involving moral turpitude. 

4. Any person habitually indulging in the use of narcotics, ardent spirits, 
stimulants or any other substance which impairs intellect and judgment to such 
an extent as in the opinion of the Board to incapacitate such person for the per- 
formance of his professional duties. 

The Board may, in accordance with the provisions of chapter 150 of the 
General Statutes, suspend any certificate granted under this article for a period 
not exceeding six months on account of any misconduct on the part of the person 
registered which would not, in the judgment of the Board, justify the revocation 
of his certificate. (1919, c. 78, ss. 12, 13; C. S., s. 6/72: 1953, c. 1041, ss. 
Wecog ae 

Editor’s Note.—The 1953 amendment, mer second paragraph, and inserted the 
effective July 1, 1953, substituted “chapter words “in accordance with the provisions 
150 of the General Statutes” for “§§ 150-1 of chapter 150 of the General Statutes” 
to 150-8” formerly appearing in line two near the beginning of the last paragraph. 
of the first paragraph, struck out the for- 


ArticLé 13. 
Embalmers and Funeral Directors. 


§ 90-203. State Board; members; election; qualifications; term; 
vacancies.—The State Board of Embalmers and Funeral Directors shall con- 
sist of seven members, elected by the North Carolina Funeral Directors and 
Burial Association, Incorporated, at least five of whom shall be licensed and prac- 
ticing embalmers, having experience in the care and disposition of dead human 
bodies. Of the five members of the Board required to be licensed and practicing 
embalmers, one such member of the Board shall be elected in June, one thousand 
nine hundred and five, and one annually thereafter in the month of June. The 
term of office shall begin on the first day of July, next after the election and 
continue for five years. ‘The two members of the Board not required to be 
licensed and practical embalmers shall be elected during the month of June, 
one thousand nine hundred and forty-nine, one for a term of two years, begin- 
ning on the first day of July, one thousand nine hundred and forty-nine, and 
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one for a term of three years, beginning July 1, one thousand nine hundred and 
forty-nine; the successor of these members of the Board shall be elected there- 
after during the month of June in the year in which the term of the Board mem- 
ber expires. The North Carolina Funeral Directors and Burial Association, 
Incorporated, shall fill all vacancies in such Board. In addition to the seven 
members above provided for, the president of the State Board of Health shall 
serve ex officio as a member of said Board. (1901s ver 33S Rser ie aan Rey., 
$4384 C.0S),/ 6: /67/ 75, 1931 ep 74s 1945 ,geir98, 8: Ly 1O40 Mc kOSier. 1371957, 
e,1240; s. 1.) 

Editor’s Note.— 

The 1957 amendment added the last sen- 
tence of this section. 


§ 90-204. Definitions.—As used in this article, unless the context other- 
wise requires, the term 


(1) “Embalmer” means a person who disinfects and preserves or attempts 
to disinfect and preserve the dead human bod , entirely or in part, 
by the use or application of chemicals, fluids, or gases, externally 
or internally, or both, either by the introduction of same into the 
body by vascular or hypodermic injections or by direct application 
into the organs or cavities or by any other method, or who by restora- 
tive art restores or attempts to restore the appearance of the dead 
human body. 

(2) “Embalming” means the preservation and disinfection or attempted 
preservation and disinfection of ‘the dead human body entirely or in 
part, by the application of chemicals, fluids, or gases, externally or 
internally, or both, either by the introduction of same into the body, 
by vascular or hypodermic injections or by direct application into the 
organs or cavities or by other approved or recognized methods, and 
shall include the restoration, or attempted restoration, of the appear- 
ance of the dead human body. 

(3) “Board” means the North Carolina State Board of Embalmers and 
Funeral Directors. 

(4) “Secretary” means the secretary for the North Carolina State Board 
of Embalmers. 

(5) “Funeral establishment”, for the purposes of G. §$. 90-204 through 
G. S. 90-210.8, means a place of business used in the care and prep- 
aration for burial or transportation or other disposal of dead human 
bodies, or any place or premises at or from which any person or 
persons shall represent himself or themselves or hold out himself or 
themselves as being engaged in the profession of embalming. 

(6) “Apprentice” means a person who is engaged in learning the art of 
embalming under the instruction and personal supervision of a duly 
licensed embalmer under the provisions of this article, and who is 
duly registered as such with the Board. (LOO 7 pat, Le, oe 

Editor’s Note— 


Session Laws 1957, c. 1240, s. 2, rewrote 
this article. 


§ 90-205. Removal of members; oath.—The North Carolina Funeral 
Directors and Burial Association, Incorporated, shall have power to remove 
from office any member of said Board for neglect of duty, imcompetency, or im- 
proper conduct. The North Carolina Funeral Directors and Burial Associa- 
tion, Incorporated, shall furnish each person appointed to serve on the Board 
a certificate of appointment, except the president of the State Board of Health. 
The appointees shall qualify by taking and subscribing to the usual oath of 
office, to faithfully perform their duties, before some person authorized to ad- 
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minister oaths, within ten days after said appointment has been made, which 
oath shall be filed with the Board. (1901, c. 338, ss. 3, 4; Rev., s. 4385; C. S., 
SL ot Lote @.98.5.223 01949. c:.951.18 2s 1957 .¢..1240isu2s) 


§ 90-206. Common seal; powers.—The Board shall adopt a common 
seal and shall have the powers and privileges conferred on it by the law of the 


sere OU LLC O50. SG eevee 45003) C.152 6s 0//9 1 9n7 2G 1240. S.o28) 


§ 90-207. Meetings; quorum; bylaws; officers; president to admin- 
ister oaths.—The Board shall meet at least once every year, during the month 
of July, at such place as it may determine. Four members shall constitute a 
quorum. At each annual meeting the Board from its members shall select a 
president and a secretary, who shall hold their offices for one year, and until 
their successors are elected. ‘The Board shall, from time to time, adopt rules, 
regulations, and bylaws not inconsistent with the laws of this State or the United 
States, whereby the performance of the duties of such Board and the practice 
of embalming of dead human bodies shall be regulated. The Board shall also 
enforce such rules and regulations relative to sanitation, health and the protec- 
tion of the public from contagious and infectious diseases as are promulgated 
by the State Board of Health with respect to the handling of dead human bodies. 
The president of the Board (and in his absence a president pro tempore elected 
by the members present) is authorized to administer oaths to witnesses testify- 
Peme ores tie band. (lol ere o56, So. 0 4Oied, 1 REV Ge Ss, TOGh Oo nO. oS 
7 esis coo lats. 3 1057, Cu lZA0. 6. 2;) 


§ 90-208. Expenses and salaries of Board.—All expenses, salary, and 
per diem to members of this Board shall be paid from fees received under the 
provisions of this article, and shall in no manner be an expense to the State. 
All moneys received in excess of said per diem allowance and other expenses 
provided for shall be held by the secretary of said Board as a special fund for 
Mectiivmexpensesnc:ssaid ebsaand, (1901, c. 338. us bls Rey, $4389. Ca 6; 
SMO Oo v os, Co 1240), 75.2.) 


§ 90-209. Unlawful practice; exceptions.—It shall be unlawful for 
any person to engage in embalming or to represent himself to the public as an 
embalmer, undertaker or mortician, without first complying with the provisions 
of this article. When any funeral establishment is owned by a partnership or 
corporation, the person or persons in active charge of the operation of such 
establishment must be licensed as a funeral director and/or a licensed embalmer 
under the terms of this article and are subject to the provisions thereof. 

The provisions of this article shall not apply to the preparation and burial 
of dead bodies of paupers or of inmates of State institutions when such paupers 
or inmates are buried at the expense of the State. (1957, c. 1240, s. 2.) 


§ 90-210. Grant of license to embalmers.—No person shall engage in 
the practice of embalming without first obtaining the license herein provided. 
Every person not licensed as an embalmer, now engaged or desiring to engage 
in the practice of embalming dead human bodies, shall make written application 
to the Board for a license, accompanying the same with a fee of fifteen dollars 
($15.00) whereupon the applicant shall present himself before the Board at a 
time and place fixed by the Board, and if the Board shall find upon due examina- 
tion that the applicant is a resident of North Carolina, a citizen of the United 
States, 21 years of age, of good moral character, as evidenced by at least two 
affidavits to that effect; possessed of high school education of not less than 
sixteen carnegie units or the equivalent thereof, such equivalence to be determined 
by the Board in its discretion, has completed a minimum of twenty-four months 
of service as an apprentice under the supervision of a licensed and practicing 
embalmer, who shall make affidavit upon the application that said applicant has 
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had such experience under him, possessed of skill and knowledge of said science 
of embalming and the care and disposition of the dead, and has a responsible 
knowledge of sanitation and the disinfection of bodies of deceased persons 
and the apartment, clothing, and bedding, in case of death from infectious or 
contagious disease, and has had a special course of at least nine months in 
embalming in an approved school in mortuary science, the Board shall issue to 
such applicant a license to practice the art of embalming and the care and dis- 
position of the dead and shall register such applicant as a duly licensed embalmer, 
such license shall be signed by a majority of the Board and attested by its 
seal, (1901, cs 338, «ss; 9, 10:0 Rev., s.)4388; 1917. ca3670191Oniee es ee wos 
s. 6781, 1949, ¢)951;-s. 42° 1951, oi4133 1957;:c71240; 8622.) 


§ 90-210.1. Renewal; registration; display of license.—All persons 
receiving a license as an embalmer under the provisions of this article shall 
register the fact at the office of the board of health of the city, and where there 
is no board of health, with the clerk of the superior court in the county or 
counties in which it is proposed to carry on said practice and shall display 
said license in a conspicuous place in the office of such licentiate. Every regis- 
tered embalmer who desires to continue the practice of his profession shall an- 
nually, during the time he shall continue in such practice, on such day as the 
Board may determine, pay to the secretary of the Board, a fee not in excess 
of fifteen dollars ($15.00) for the renewal registration, as determined by the 
Board.” (1901, ¢.°338, ss,9,10* Rev., 5..4388; 1917, e360; I9lON CESS AC. 
$..6781 > 1949.0c, O51, S24 3195. yc RA 1S 1957, -c.81 240) siece) 


§ 90-210.2. Embalmers licensed prior to July 1, 1957.—Any person 
who having previously been licensed by the Board as an embalmer prior to July 
1, 1957, shall not be required to take or pass an examination, or to serve the 
apprenticeship herein provided, but shall be entitled to have such license renewed 
upon making proper application therefor, and upon the payment of the renewal 
fee provided by the provisions of this article. (1957, c. 1240, s. 2%.) 


§ 90-210.3. Apprentices. — (a) Each apprentice in embalming, upon 
commencing his apprenticeship as an embalmer, shall register as an apprentice 
with the secretary and pay such fee as may be fixed by the Board. He shall 
notify the Board immediately upon completion of his apprenticeship and as 
evidence thereof submit to the Board a sworn affidavit to that effect, signed 
by the licensed embalmer under whom such apprenticeship was served, or in 
case of his death or incapacity, then by some reputable person having knowl- 
edge of the facts. 

(b) Whenever any person applying for a license under this article as an 
embalmer has served the whole or any part of the apprenticeship of practical 
experience required by this article, and his apprenticeship has been interrupted 
by service in any branch of the armed services of the United States, then in all 
such cases, the applicant shall be given credit for the time served in such ap- 
prenticeship as fully in all respects as if such service in the armed forces had 
not caused an interruption in the period of practical experience required under 
this section. (1957, c. 1240, s. 2.) 


§ 90-210.4. Powers of Board.—(a) In furtherance of its purpose of 
regulating the practice of embalming in this State, the Board shall have the 
power and it shall be its duty to prescribe rules and regulations governing the 
qualifications, fitness and practices of those engaged in and who may engage 
in embalming in this State and the care and disposition of dead human bodies; 
governing the standards of sanitation to be observed in the embalming and care 
of dead human bodies; and governing the proper administration of the provi- 
sions of this article including defining any provision not specifically defined in 
this article. The Board shall specifically have the power to fix and prescribe 
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rules and regulations as to the procedure to be followed in making of applications 
for licenses, in the issuance and renewals of licenses, and the conduct of examina- 
tions. It shall fix fees to be paid for the registration of apprentices. 

(b) The Board may refuse to issue or may refuse to renew, or suspend or 
revoke any license to engage in embalming, or may place the holder thereof 
on a term of probation or suspension after proper hearing upon finding the 
holder of such license to be guilty of any of the following acts or commissions: 

(1) Conviction of a crime involving moral turpitude, 
(2) Conviction of a felony, 
(3) Unprofessional conduct which is hereby defined to include: 

a. Misrepresentation or fraud in the conduct of the business or the 
profession of an embalmer ; 

b. False or misleading advertising as an embalmer ; 

c. Solicitation of dead human bodies by the licensee, his agents, 
assistants, or employees, provided that this subsection shall not 
be deemed to prohibit general advertising ; 

d. Employment by the licensee of persons known as “cappers”, 
or “steerers” or “solicitors”, or other such persons to obtain 
embalming ; 

e. Employment directly or indirectly of any apprentice, agent, as- 
sistant, embalmer, or other persons, on part or full time, or on 
commission, for the purpose of calling upon individuals or in- 
stitutions by whose influence dead human bodies may be turned 
over to a particular embalmer; 

f. The direct or indirect giving of certificates of credit, the pay- 
ment or offer of payment of a commission by the licensee, 
his agents, assistants, or employees for the purpose of secur- 
ing business; 


g. Gross immorality ; 

h. Aiding or abetting an unlicensed person to practice embalming ; 

i. Using profane, indecent or obscene language in the presence of 
a dead human body, and within the immediate hearing of the 
family or relatives of a deceased person whose body has not 
yet been interred or otherwise disposed of; 

j. Solicitation or acceptance by a licensee of any commission or 


bonus or rebate in consideration of recommending or causing 
a dead human body to be disposed of in any cemetery, mau- 
soleum, or crematory ; 

k. Violation of any of the provisions of this article; 

Violation of any State law or municipal ordinance or regula- 
tions affecting the handling, custody, care or transportation of 
dead human bodies; 

m. Fraud or misrepresentation in obtaining a license; 

n. Refusing to promptly surrender the custody of a dead human 
body, upon the express order of the person lawfully entitled 
to the custody thereof; 

o. Failure to secure permit for removal or burial of a dead human 
body prior to interment or disposal; 

p. Knowingly making any false statement on a certificate of death; 

q. Indecent exposure or exhibition of a dead human body while 
in the custody or control of an embalmer. 

(4) Failure to pay the license renewal fee on the date designated by the 
Board and continuing to practice without paying said fee. 
(c) In addition to the abeve specific grounds for refusal or suspension of 

a license or the placing of a licensee on probation, whenever the Board shall 

have reason to believe that any person to whom a license has been issued has 
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become unfit to practice embalming, or has violated any of the provisions of 
this article or any rule or regulation prescribed pursuant thereto, it shall be the 
duty of the Board to conduct an investigation, and from such investigation if 
it shall appear to the Board that there is reasonable ground for belief that the 
accused may have been guilty of the violation charged, a time and place shall 
be set by the Board for a hearing to show cause whether or not the license of 
the. accused shall. be revoked, or ‘suspended... (1957; cy 1240is.222) 


§ 90-210.5. Funeral home; embalmer; preparation room. — (a) 
Every established funeral home or firm must employ and maintain a licensed 
embalmer or embalmers as may be necessary to operate the business under the 
terms of this article. 

(b) Every such establishment or funeral home shall maintain a preparation 
room containing at least 64 square feet in area for the preparation of dead human 
bodies. This room shall be strictly private. No one shall be allowed in the 
preparation room while a dead human body is being prepared, except the li- 
censed embalmer, their duly registered apprentices, public officials in the dis- 
charge of their duties, accredited nurse employed in the case or members of the 
medical profession, next of kin of the deceased or officials of the funeral home 
or other legally authorized persons. ‘The room shall contain the following equip- 
ment: 

(1) One modern standard type sanitary operating table; 
(2) Slop sink with adequate drainage; 

(3) Sanitary waste receptacle; 

(4) An approved type instrument sterilizer. 

(c) The floor shall have tile or concrete or other waterproof materials cover- 
ing the floor from wall to wall and the room shall be kept in sanitary condition 
at all times subject to inspection by the Board or their designated agents at 
Any aCe atimes mL OO /e C1 1240 .ss a2) 


§ 90-210.6. Acting as embalmer without license.—lf any person shall 
practice or hold himself out as practicing the art of embalming without having 
complied with the licensing provisions of this article, and with the provisions of 
G. S. 90-210.5, he shall be guilty of a misdemeanor, and upon conviction thereof 
shall be punishable by a fine of not less than two hundred fifty dollars ($250.00) 
or imprisonment for not less than six months, or both, in the discretion of the 


court. (1901, c¢.°338,;s. 14; Rev., s) 3644 :.CoS., 1s. 6782591957566) 240) 


§ 90-210.7. Suspicious circumstances surrounding death.—It shall 
be unlawful and punishable, as provided in G. §S. 90-210.6, for any person for 
any reason to remove or embalm a dead human body when any fact within 
his knowledge or brought to his attention, is sufficient to arouse suspicion of 
a crime in connection with the cause of death of the deceased, until the permis- 
sion of the coroner or other official of competent jurisdiction, shall have first 
been obtained, «( 1957, c, 1240) s:2)) 


§ 90-210.8. Embalming schools have same privileges of medical 
schools as to cadavers.—Schools for teaching embalming shall have extended 
to them the same privileges as to the use of bodies for dissection while teaching, 
as those granted to medical colleges. (1901, c. 338, s. 15; Rev., s. 4390; C. S., 
s. 6784; 1957, c. 1240, s. 2.) 


§ 90-210.9. Funeral directors and funeral directing; definitions.— 
As used in the following sections of this article, unless the context otherwise 
requires, the term 

(1) “Funeral director”, means a person engaged for hire or profit in the 
profession of directing or supervising funerals or the preparing of 
dead bodies for burial, including the preparation of all external as- 
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pects of the human body, other than by the act of embalming, or the 
disposition of dead human bodies. 

(2) “Funeral directing”, means engaging for hire or profit in the profession 
of directing or supervising funerals or the preparation of dead hu- 
man bodies for burial other than by the act of embalming, or the dis- 
position of dead human bodies, or the provision or maintenance of a 
place for the preparation for disposition of future care of dead hu- 
man bodies; or the use in connection with a business of the words or 
terms “funeral director’, “undertaker”, “mortician”, or similar words 
or, terms. 

(3) “Board” means the North Carolina State Board of Embalmers and 
Funeral Directors. 

(4) “Secretary” means the secretary for the North Carolina State Board 
of Embalmers and Funeral Directors. 

(5) “Funeral establishment”, for the purposes of G. S$. 90-210.9 through 
G. S$. 90-210.16, means a place of business used in the care and prep- 
aration for burial or transportation or other disposal of dead human 
bodies, or any place or premises at or from which any person or 
persons shall represent himself or themselves or hold out himself 
or themselves as being engaged in the profession of funeral directing. 

(6) “Apprentice”? means a person who is engaged in learning the art of 
funeral directing under the instruction and personal supervision of 
a duly licensed funeral director under the provisions of this article, 
and who is duly registered as such with the Board. (1957, c. 1240, 
S192.) 


§ 90-210.10. Grant of license to funeral directors.—No person shall 
engage in the practice of funeral directing without first obtaining the license 
herein provided. No person shall be issued a license as a funeral director unless 
he is at least twenty-one years of age; a resident of North Carolina, a citizen 
of the United States, of good moral character, as evidenced by at least two 
affidavits to that effect, possessed of a high school education of not less than 
sixteen carnegie units or the equivalent thereof, such equivalence to be determined 
by the Board in its discretion; and has passed to the satisfaction of the Board 
an examination as prescribed by the Board, of his qualifications and skill as a 
funeral director. 

Every person having the above qualifications may make application to be 
licensed as a funeral director to the Board on blank applications furnished by 
the Board accompanied by a fee of fifteen dollars ($15.00), whereupon the ap- 
plicant shall present himself before the Board at a time and place to be fixed 
by the Board and if the Board shall find upon due examination that the applicant 
meets the requirements outlined above and makes an average of seventy-five 
per cent (75%) on his examination, such applicant shall be issued a license to 
practice funeral directing. (1957, c. 1240,-s. 2.) 


§ 90-210.11. Unlawful practice; exception.—It shall be unlawful for 
any person to engage in funeral directing, or to represent himself to the public 
as a funeral director without first complying with the provisions of this article. 
When any funeral establishment is owned by. a partnership or corporation, the 
person or persons in active charge of a funeral must be licensed as a funeral 
director or embalmer, as the case may be, before engaging in practice as either. 


(1957, ¢. 1240, s. 2.) 


§ 90-210.12. Renewal; registration; display of license.—All persons 
receiving a license as a funeral director under the provisions of this article shall 
register the fact at the office of the board of health of the city, and where there 
is no board of health, with the clerk of the superior court in the county or coun- 
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ties in which it is proposed to carry on said practice and shall display said li- 
cense in a conspicuous place in the office of such licentiate. Every registered 
funeral director who desires to continue the practice of his profession shall an- 
nually, during the time he shall continue in such practice, on such day as the 
Board may determine, pay to the secretary of the Board, a fee not in excess of 
fifteen dollars ($15.00) for the renewal registration, as determined by the Board. 
(1901 )567938, "ss, 9s 10's Rev. js m438s yelOl7 6156671919 wer 088 Gane oem cons 
1949056805; sx4 e195 tscn 413% 195 Zeca late ee 2)) 


§ 90-210.13. Funeral directors licensed prior to July 1, 1957.— 
Any person who having previously been licensed by the Board as a funeral di- 
rector prior to July 1, 1957, shall not be required to take or pass an examination, 
or to serve the apprenticeship herein provided, but shall be entitled to have such 
license renewed upon making proper application therefor, and upon the payment 
of the renewal fee provided by the provisions of this article. (1957, c. 1240, 


s. 2Y.) 


§ 90-210.14. Powers of Board.—(a) In furtherance of its purpose of 
regulating the practice of funeral directing in this State, the Board shall have 
the power and it shall be its duty to prescribe rules and regulations governing 
the qualifications, fitness and practices of those engaged in and who may engage 
in funeral directing in this State; and the care and disposition of dead human 
bodies; and governing the proper administration of the provisions of this arti- 
cle including defining any provision not specifically defined in this article. ‘The 
Board shall specifically have the power to fix and prescribe rules and regulations 
as to the procedure to be followed in making of applications for licenses, in the 
issuance and renewals of licenses, and conduct of examinations. It shall fix fees 
to be paid for the registration of apprentices. 

(b) The Board may refuse to issue or may refuse to renew, or suspend or 
revoke any license to act as a funeral director, or may place the holder thereof 
on a term of probation or suspension after proper hearing upon finding the 
holder of such license to be guilty of any of the following acts or omissions: 


(1) Conviction of a crime involving moral turpitude, 

(2) Conviction of a felony, 

(3) Unprofessional conduct which is hereby defined to include: 

a. Misrepresentation or fraud in the conduct of the business or 
the profession of a funeral director ; 

b. False or misleading advertising as a funeral director; 

c. Solicitation of dead human bodies by the licensee, his agents, 
assistants, or employees, provided that this subsection shall not 
be deemed to prohibit general advertising ; 

d. Employment by the licensee or persons known as “cappers”’, 
or “steerers’’ or “‘solicitors”, or other such persons to obtain 
funeral directing; 

. Employment directly or indirectly of any apprentice, agent, 
assistant, embalmer, or other persons, on part or full time, or 
on commission, for the purpose of calling upon individuals or 
institutions by whose influence dead human bodies may be 
turned over to a particular funeral director ; 

f. The direct or indirect giving of certificates of credit, the pay- 
ment or offer of payment of a commission by the licensee, his 
agents, assistants, or employees for the purpose of securing 
business ; 

. Gross immorality ; 

. Aiding or abetting an unlicensed person to practice funeral di- 
recting ; 

. Using profane, indecent or obscene language in the presence of 
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a dead human body, and within the immediate hearing of the 
family or relatives of a deceased person whose body has not yet 
been interred or otherwise disposed of; 

j. Solicitation or acceptance by a licensee of any commission or 
bonus or rebate in consideration of recommending or causing 
a dead human body to be disposed of in any cemetery, mau- 
soleum, or crematory; 

k, Violation of any of the provisions of this article; 

1. Violation of any State law or municipal ordinance or regulations 
affecting the handling, custody, care or transportation of dead 
human bodies; 

m. Fraud or misrepresentation in obtaining a license; 

n. Refusing to promptly surrender the custody of a dead human 
body, upon the express order of the person lawfully entitled 
to the custody thereof; 

o. Failure to secure permit for removal or burial of a dead human 
body prior to interment or disposal ; 

p. Knowingly making any false statement on a certificate of death; 

q. Indecent exposure or exhibition of a dead human body while 
in the custody or control of the funeral director. 

(4) Failure to pay the license renewal fee on the date designated by the 
Board and continuing to practice without paying said fee. 

(c) In addition to the above specific grounds for refusal or suspension of 
a license to practice funeral directing or the placing of such licensee on proba- 
tion, whenever the Board shall have reason to believe that any person to whom 
a license has been issued has become unfit to practice funeral directing, or has 
violated any of the provisions of this article or any rule or regulation prescribed 
pursuant thereto, it shall be the duty of the Board to conduct an investigation, 
and from such investigation if it shall appear to the Board that there is reason- 
able ground for belief that the accused may have been guilty of the violation 
charged, a time and place shall be set by the Board for a hearing to show cause 
whether or not the license of the accused shall be revoked, or suspended. (1957, 
CyitZA0, S222) 


§ 90-210.15. Funeral home; directors; preparation room. — (a) 
Every established funeral home or firm must employ such licensed funeral di- 
rector or directors as may be necessary from time to time to operate the busi- 
ness under the terms of this article. 

(b) Every such establishment or funeral home shall maintain a preparation 
room containing at least 64 square feet in area for the preparation of dead human 
bodies. This room shall be strictly private. No one shall be allowed in the 
preparation room while a dead human body is being prepared, except the licensed 
embalmer, their duly registered apprentices, public officials in the discharge of 
their duties, accredited nurse employed in the case or members of the medical 
profession, or officials of the funeral home, or other legally authorized persons. 
The room shall contain the following equipment: 

(1) One modern standard type sanitary operating table; 
(2) Slop sink with adequate drainage; 

(3) Sanitary waste receptacle; 

(4) An approved type instrument sterilizer. 

(c) The floor shall have tile or concrete or other waterproof materials cover- 
ing the floor from wall to wall and the room shall be kept in sanitary condition 
at all times subject to inspection by the Board or their designated agents at 
aivecud al times, (1957; ¢ e1Z240 ss. 2.) 


§ 90-210.16. Acting as funeral director without license. — If any 
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person shall practice or hold himself out as practicing the art of funeral directing, 
without having complied with the licensing provisions of this article, he shall be 
guilty of a misdemeanor, and upon conviction thereof shall be punishable by a 
fine or imprisonment for not more than six months, or both, in the discretion 


of the court. (1957, ¢.. 1240, s: 2:) 


ARTICLE 14, 
Cadavers for Medical Schools. 


§ 90-213. Autopsies unlawful without consent of Board.—lIt is here- 
by declared unlawful to hold an autopsy on any dead human body subject to the 
provisions of this article without first having obtained the consent, in writing, of 
the chairman of the Board or of his accredited agent: Provided, that nothing in 
this article shall limit the coroner in the fulfillment of his duties: Provided, further, 
that nothing in §§ 90-211 through 90-216, inclusive, shall prevent a person from 
making testamentary disposition of his or her body after death. Provided, further, 
that nothing in this article shall restrict or limit the provisions of article 30 of the 
General Statutes entitled “Post-mortem Medicolegal Examinations.” (1903, c. 
666, 's. 3: Rev., s: 4289* 1911; c. 188: C. Si, ’s: 6787 7 1943 9cF 10031 95am ZZ; 
Sb ohn) 

Editor’s Note.— The 1955 amendment, viso, relating to article 30 of chapter 130 
effective Jan. 1, 1956, added the last pro- of the General Statutes. 


ARTICLE 14A. 
Bequest of Body or Part Thereof. 


§ 90-216.1. Bequest for purposes of medical science or rehabilita- 
tion of the maimed authorized.—Any person who may otherwise validly make 
a will in this State may by will dispose of the whole or any part of his or her body 
to a teaching institution, university, college, State Department of Health, legally 
licensed hospital or any other legally licensed hospital, agency or commission 
operating an eye bank, bone or cartilage bank, a blood bank or any other bank of 
a similar nature and kind designated for the rehabilitation of the maimed. (1951, 


Cas sOuS aL) 


§ 90-216.2. Donee and purpose of bequest.—Persons so donating or 
bequeathing the whole or any part of their bodies under the provisions of § 90- 
216.1 may designate the donee or may expressly designate the purpose for which 
his or her body, or any part thereof, is to be used, but such shall not be necessary. 
If no donee is named by the donor in his will, then any hospital in which the donor 
may depart this life or any available physician or surgeon shall be considered the 
donee and have full authority to take the body or the part thereof so donated and 
thereafter to use the body or the part thereof so donated for the purposes desig- 
nated by the donor, or if no such purpose has been designated, then for purposes in 
accordance with the intention of this article. (1951, c. 773, s. 2.) 


§ 90-216.3. No particular form or words required; liberal con- 
struction.—No particular form or words shall be necessary or required but any 
written statement or last will and testament or codicil shall be liberally construed 
to effectuate the intent and purpose of the persons wishing to donate their bodies 
or any part thereof for the purpose elaborated in this article. (1951, c. 773, s. 3.) 


§ 90-216.4. Provision effective immediately upon death—Any pro- 
vision in any last will and testament or codicil which donates the body of the testa- 
tor or any part thereof as provided by this article shall become effective imme- 
diately upon the death of the testator and the authority for any hospital, physician 
or surgeon to remove said body or any part thereof shall be such last will and tes- 
tament, orscodicil me (195 ce 773, 4.) 
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§ 90-216.5. Co-operation of North Carolina State Commission for 
the Blind.—The North Carolina State Commission for the Blind is hereby au- 
thorized to help and assist in the execution and furtherance of the purposes of this 
article insofar as it concerns any eye bank and may provide for the registration 
of the names of persons in need of having their eyesight restored. (1951, c. 773, 


s. 5.) 
ARTICLE 17. 


Dispensing Opticians. 


§ 90-234. Necessity for certificate of registration.—On and after the 
first day of July, 1951, no person or combination of persons shall for pay, or re- 
ward, either directly or indirectly, practice as a dispensing optician as hereinafter 
defined in the State of North Carolina without a certificate of registration issued 
pursuant to the provisions of this article by the North Carolina State Board of Op- 
ticians hereinafter established. (1951, c. 1089, s. 1.) 


§ 90-235. Definition.—Within the meaning of the provisions of this arti- 
cle, the term “dispensing optician” defines one who prepares and dispenses lenses, 
spectacles, eyeglasses and/or appurtenances thereto to the intended wearers there- 
of on written prescriptions from physicians or optometrists duly licensed to prac- 
tice their professions, and in accordance with such prescriptions interprets, meas- 
ures, adapts, fits and adjusts such lenses, spectacles, eyeglasses and/or appurte- 
nances thereto to the human face for the aid or correction of visual or ocular 
anomalies of the human eye. The services and appliances related to ophthalmic 
dispensing shall be dispensed, furnished or supplied to the intended wearer or user 
thereof only upon prescription issued by a physician or an optometrist; but dupli- 
cations, replacements, reproductions or repetitions may be done without prescrip- 
tion, in which event any such act shall be construed to be ophthalmic dispensing, 
the same as if performed on the basis of a written prescription. (1951, c. 1089, s. 
23) 


§ 90-236. What constitutes practicing as a dispensing optician.— 
Any one or combination of the following practices when done for pay or reward 
shall constitute practicing as a dispensing optician: interpreting prescriptions 
issued by licensed physicians and/or optometrists ; fitting glasses on the face; serv- 
icing glasses or spectacles ; measuring of patient’s face, fitting frames, compounding 
and fabricating lenses and frames, and any therapeutic device used or employed in 
the correction of vision, and alignment of frames to the face of the wearer. (1951, 
c. 1089, s. 3.) 

Quoted in In re Berman, 245 N. C. 612, 
968 on Ee(2d)) 836) 4957)e 


§ 90-237. Qualifications for dispensing optician.—No person shall be 
issued a certificate of registration as a registered dispensing optician by the North 
Carolina State Board of Opticians hereinafter established: 

(a) Unless such person is qualified under the provisions of § 90-240; 

(b) Unless such person is at least twenty-one (21) years of age; 

(c) Unless such person has passed a satisfactory examination conducted by the 
Board to determine his fitness to engage in the practice of a dispensing optician. 
GLOBIH cHLOS9NS. 4?) 


§ 90-238. North Carolina State Board of Opticians created; ap- 
pointment and qualification of members.—There is hereby created a North 
Carolina State Board of Opticians whose duty it shall be to carry out the purposes 
and enforce the provisions of this article. The Board shall be appointed by the 
Governor from a list of names submitted by the North Carolina Opticians As- 
sociation on or before July 1, 1951, and shall consist of five (5) members, each of 
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whom shall have been engaged in the practice of a dispensing optician for at least 
five (5) years prior to the enactment of this article. The term of a member shall 
be as follows: One for one year, one for two years, one for three years, one for 
four years, and one for five years. The term of any member thereafter appointed 
shall be for five years. ‘The members of the Board, before entering upon their 
duties, shall respectively take all oaths taken and prescribed for other State officers 
in the manner provided by law, which shall be filed in the office of the Secretary of 
State. The Governor, at his option, may remove any member of the Board for 
good cause shown and appoint members to fill unexpired terms. (1951, c. 1089, s. 


Ja) 


§ 90-239. Organization, meetings and powers of Board.—Within 
thirty (30) days after appointment of the Board, the Board shall hold its first reg- 
ular meeting, and at said meeting and annually thereafter shall choose one of its 
members as president and one as secretary and treasurer. The Board shall make 
such rules and regulations not inconsistent with the law as may be necessary to 
the proper performance of its duties, and each member may administer oaths and 
take testimony concerning any matter within the jurisdiction of the Board, and a 
majority of the Board shall constitute a quorum. The Board shall meet at least 
once a year, the time and place of meeting to be designated by the president. The 
secretary of the Board shall keep a full and complete record of its proceedings, 
which shall at all reasonable times be open to public inspection. (1951, c. 1089, s. 
6.) 


§ 90-240. Examination for practice as a dispensing optician.— 
Every person, before beginning the practice of a dispensing optician, after July 1, 
1951, shall pass the examination before the North Carolina State Board of Opti- 
cians. The examination shall be confined to such knowledge as is essential to prac- 
tice as a dispensing optician and shall show proficiency in the following subjects: 

Ophthalmic lense surface grinding ; 

Prescription interpretation ; 

Practical anatomy of the eye; 

Theory of light; 

Edge grinding ; 

Ophthalmic lenses; 

Measurements of face; 

Finishing, fitting and adjusting glasses and frames to face. 


Every person, before taking an examination, must file with the Board an appli- 
cation showing his age, his training and experience, and must file with the Board 
a certificate of good moral character, signed by two reputable citizens of this State, 
but an applicant from another state may have such certificate signed by any state 
officer of the state from which he comes. (1951, c. 1089, s. 7.) 


§ 90-241. Fees required.—The fee to be paid by an applicant for exami- 
nation to determine his or her fitness to receive a certificate of registration as a 
registered dispensing optician shall be twenty ($20.00) dollars; and if he shall suc- 
cessfully pass the examination, he shall pay the further sum of five ($5.00) dollars 
on the issuance to him of the certificate of registration. Provided, that any person 
holding a certificate or license to practice as a dispensing optician in another state 
where the qualifications prescribed are equal to the qualifications required in this 
State may be licensed without examination upon the payment of the same fees as 
required of other applicants. (1951, c. 1089, s. 8.) 


§ 90-242. Persons practicing before passage of article.—Every per- 
son who has been engaged in the practice of a dispensing optician as defined in 
this article for a period of five (5) years or more, and who has been a resident 
of the State of North Carolina for two (2) years immediately prior to the date 
of the passage of this article, shall be eligible for and receive a license as a dis- 
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pensing optician. Said person shall file an affidavit as proof of such practice with 
the Board. ‘The secretary shall keep a record of such persons who shall be 
exempt from the provisions of § 90-240. Upon the payment of a fee of ten 
($10.00) dollars the secretary shall issue to each of such persons certificates of 
registration without the necessity of an examination. Failure on the part of per- 
sons so entitled within six (6) months of the passage of this article to make 
written application to the Board for a certificate of registration, accompanied by 
an affidavit duly signed and verified fully setting forth the grounds upon which 
he claims certificate and license, which shall be accompanied by a fee of ten ($10.00) 
dollars, shall be deemed a waiver of his rights to a certificate and license under 
the provisions of this article. (1951, c. 1089, s. 9.) 


Refusal of License Where Applicant Not 
Practicing for Five Years.—It is clear that 
the Board had the right to refuse an ap- 
plication for a license requested by virtue 
of this section if it appeared that the ap- 
plicant had not been engaged in the prac- 
tice of a dispensing optician as defined in 
this article for a period of five years or 
more. In re Berman, 245 N. C. 612, 96 S. 
EK. (2d) 836 (1957). 

And Mere Filing of Affidavit as to Req- 
uisite Practice Is Not Conclusive. — The 
mere filing of an affidavit with the State 
Board of Opticians as proof that the affi- 
ant had been engaged in the practice of 
a dispensing optician as defined in this ar- 
ticle for a period of five years or more 
prior to the enactment of article 17, is not 
conclusive as to his right to receive a li- 
cense, even though this section states the 
applicant shall file an affidavit as proof of 
such practice, since the essential fact for 


the granting of such license is that the ap- 
plicant was in fact engaged in the prac- 
tice of a dispensing optician during the 
time required by this section. In re Ber- 
Ma tipee4 Dae Nie Com 6112) 5 OGmroume bye (2d) S36 
(1957). 

Revocation of License Procured by Mis- 
representation in Affidavit.— There was 
competent, material and substantial evi- 
dence to support the order of the State 
Board of Opticians revoking a license to 
practice as a dispensing optician on the 
ground that the licensee procured it by a 
material misrepresentation, in that he 
stated in his affidavit that he had been 
engaged in the practice of a dispensing 
optician as defined in this article for a 
period of five years or more, whereas in 
truth and in fact he had not been so en- 
gaged in such practice for such a period 
of time. In re Berman, 245 N. C. 612, 96 
9. Ha! (2d) 983611957). 


§ 90-243. Certificates to be recorded.—Every recipient of a certificate 
of registration shall present the same for recording to the clerk of the superior 
court of the county in which he resides and practices, and shall pay a fee of fifty 


(50c) cents for recording the same. 


The clerk shall record the certificate in a 
book to be provided by him for that purpose. 


Any failure, neglect or refusal on 


the part of persons holding certificates to file the same of record for thirty (30) 
days after the issuance thereafter shall forfeit the certificate and the same shall 


become null and void. 


Upon the request of any person to whom a certificate 


has been issued the Board shall issue a certified copy thereof, and upon the proof 
of the loss of the original being made to appear, the certified copy shall be recorded 


in lieu of the original. 
for the issuance of a certified copy. 


Editor’s Note—The word “thereafter” 
in line seven of this section should prob- 


The Board shall be entitled to a fee of one ($1.00) dollar 
(LOS TA cl O89. 652.108) 


ably read “thereof”, although “thereafter” 
is the enacted word. 


§ 90-244. Postiug of certificates.—Every person to whom a certificate of 


registration has been granted under this article shall display the same in a con- 
spicuous part of the office or establishment wherein he is engaged as a dispensing 


optician. (1951, c. 1089, s. 11.) 


§ 90-245. Collection of fees.—The secretary to the Board is hereby au- 
thorized and empowered to collect in the name and on behalf of this Board the 
fees prescribed by this article and shall turn over to the State Treasurer all funds 
collected or received urder this article, which funds shall be credited to the North 
Carolina State Board of Opticians, and said funds shall be held and expended un- 
der the supervision of the Director of the Budget of the State of North Carolina 
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exclusively for the administration and enforcement of the provisions of this 
article. The secretary to the Board shall, before entering upon the duties of 
the office, execute a satisfactory bond with a duly licensed surety or other surety 
approved by the Director of the Budget, said bond to be in the penal sum of 
not less than two thousand ($2,000.00) dollars and conditioned upon the faith- 
ful performance of the duties of the office and the true and correct accounting of 
all funds received by such secretary by virtue of such office. Nothing in this 
article shall be construed to authorize any expenditure in excess of the amount 
available from time to time in the hands of the State Treasurer derived from the 
fees collected under the provisions of this article and received by the State 
Treasurer in the manner aforesaid. (1951, c. 1089, s. 12.) 


§ 90-246. Yearly license fees.—For the use of the Board in performing 
its duties under this article, every registered dispensing optician shall in each 
year after the year 1951 pay to the North Carolina State Board of Opticians a 
sum not exceeding twenty-five ($25.00) dollars, the amount to be fixed by the 
Board, as a license fee for the year. Such payment shall be made prior to the 
first day of April in each year and in case of default in payment by a registered 
dispensing optician, his certificate of registration may be revoked by the Board 
at the next regular meeting of the Board, after notice as herein provided. But 
no license shall be revoked for nonpayment if the person so notified shall, before 
or at the time of consideration, pay his fee and such penalty as may be imposed 
by the Board. A penalty imposed on any one person so notified as a condition 
of allowing his license to stand shall not exceed five ($5.00) dollars. The Board 
may collect any dues or fees provided in this section by suit in the name of the 
Board. ‘The notice hereinbefore mentioned shall be in writing addressed to the 
persons in default of the payments of dues herein mentioned at the last address 
shown by the records ot the Board and shall be sent by the secretary of the Board 
by registered mail with proper postage attached at least twenty (20) days before 
the date upon which revocation of the license is to be considered, and the secre- 
tary shall keep a record of the fact and the date of such mailing. The notice 
herein provided for shall state the time and place of consideration of revocation of 
license of persons to whom such notice is addressed. (1951, c. 1089, s. 13.) 


§ 90-247. Meeting of the Board.—The Board shall meet at least once 
each year for the purpose of transacting all business of the Board and to con- 
duct examinations of applicants for certificates of registration as herein provided 
and at such other times as may be necessary, said meetings to be held at such 
time and place as the president of the Board may determine. Special meetings 
of the Board shall be called by the president upon the written request of three 
Co mmembers: thereots 10515" 0S9 ea i 48) 


§ 90-248. Compensation and expenses of Board members and sec- 
retary.—Each member of the Board shall receive for his services for the time 
actually in attendance upon board meetings the sum of ten ($10.00) dollars 
per day and shall be reimbursed for actual necessary expenses incurred in the 
discharge of such duties not to exceed five ($5.00) dollars per day for sub- 
sistence plus the actual traveling expenses or an allowance of five (5¢) cents 
per mile while such member uses his personally owned automobile. The compen- 
sation of the secretary shall be fixed by the Board in an amount not to exceed 
three hundred dollars ($300.00) per annum. (1951, c. 1089, s. 15; 91953, 
c. 894.) 

Editor’s Note.—The 1953 amendment 
added the second sentence. 


§ 90-249. Powers of the Board.—The Board shall have the power to 
make such rules and regulations not inconsistent with the laws of the State of 
North Carolina as may be necessary and proper for the regulation of the practice 
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of dispensing optician and for the performance of its duties. The Board shall 
have the power to revoke any certificate of registration granted by it under this 
article for conviction of crime, habitual drunkenness, gross incompetency, for con- 
tagious or infectious disease. 


The Board shall likewise have the power to revoke licenses and certificates of 
registration upon the finding by the Board that the holder of such certificate 
has been guilty of unethical methods of practice. It shall be considered unethical 
practice to advertise in any manner by words or phrases or similar import which 
convey or which are calculated to convey the impression to the public that the 
eyes are examined by persons licensed under this article or by the use of words 
and phrases of a character tending to deceive or mislead the public or in the 
nature of price or baiting advertising; use of advertising directly or indirectly 
by any method or nature which seeks or solicits on any installment plan; house 
to house canvassing or peddling directly or through any agent or employee for 
the purpose of selling, fitting or supplying frames, mountings, lenses or other 
ophthalmic materials. 

Any person whose certificate has been revoked for any cause may, after the 
expiration of ninety (90) days, and within two (2) years from the date of 
revocation, apply to the Board to have the same reinstated, and upon a showing 
satisfactory to the Board and in the discretion of the Board, the certificate of 
registration or license may be restored to such person. 

The procedure for revocation and suspension of a license shall be in accordance 
with the provisions of chapter 150 of the General Statutes. (1951, c. 1089, s. 
Pome soca 10414 s.-19,) 


Cross Reference.—As to judicial review 
of decisions of Board, see note to § 150-27. 

Editor’s Note—The 1953 amendment, 
effective July 1, 1953, added the last para- 
graph and made other changes. 

Board May Revoke License Procured by 
Fraud or Misrepresentations. — Certain 
grounds for revocation of a license issued 
by the Board are set forth in this section. 
Fraud or misrepresentation, which is ma- 
terial, in the procurement of the license is 
not one of them, but the Board has in- 


issued by reason of material fraud or mis- 
representation in its procurement. In re 
Berman, 245 N. €. 612, 96 S: E. (2d) 836 
(1957). 

The crucial findings of fact of the State 
Board of Opticians being supported by the 
evidence, it was error for the superior 
court on appeal to reverse the judgment of 
the Board revoking the license theretofore 
granted to the applicant under § 90-242 on 
the ground that its issuance was procured 
by misrepresentations. In re Berman, 245 


herent power, independent of statutory N. C. 612, 96 S. E. (2d) 836 (1957). 


authority, to revoke a license it improperly 


§ 90-250. Sale of optical glasses. — No optical glass or other kindred 
products or instruments of vision shall be dispensed, ground or assembled jin 
connection with a given formula prescribed by a licensed physician or optometrist 
except under the supervision of a licensed dispensing optician and in a registered 
optical establishment or office. Provided, however, that the provisions of this 
section shall not prohibit persons or corporations from selling completely as- 
sembled spectacles without advice or aid as to the selection thereof as merchandise 
from permanently located or established places of business. (1951, c. 1089, s. 17.) 


§ 90-251. Licensee allowing unlicensed person to use his certifi- 
cate or license.—Each licensee licensed under the provisions of this article who 
shall rent, loan or allow the use of his registration certificate or license to an un- 
licensed person for any unlawful use shall be guilty of a misdemeanor and upon 
conviction shall be fined not less than one hundred ($100.00) dollars or imprisoned 
for not more than twelve (12) months, or both, in the discretion of the court, 
and shall forfeit his license. (1951, c. 1089, s. 18.) 


§ 90-252. Necessity for dispensing optician to supervise place of 
business; false and deceptive advertising.—Any person, firm or corporation 
Owning, managing or conducting a store, shop or place of business and not having 
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in its employ a licensed dispensing optician for the supervision of such store, 
office, place of business or optical establishment, or including an advertisement, 
whether in newspaper, radio, book, magazine or other printed matter the words, 
“optician, licensed optician, optical establishment, optical office,” or any combina- 
tion of such terms within or without such store as to mislead the public, that the 
same is a legally established optical place of business duly licensed as such or 
managed or conducted by persons holding a dispensing optician’s license, when 
in fact such license or permit is not held by such person, firm or corporation, or 
some person in the employ and in charge of such optical business, shall upon con- 
viction be fined not less than one hundred ($100.00) dollars or be imprisoned 
for not more than twelve (12) months, or both, in the discretion of the court. 
C1951 ace gLOSO isa Oe) 


§ 90-253. Exemptions from article.—Nothing in this article shall be con- 
strued to apply to a licensed physician or optometrist, nor to any individual, part- 
nership or corporation who is now and shall in the future engage in supplying 
ophthalmic prescriptions and supplies to physicians, optometrists, dispensing 
opticians or optical scientists. (1951, c. 1089, s. 20.) 


§ 90-254. General penalty for violation.—Any person, firm or corpora- 
tion who shall violate any provision of this article for which no other penalty has 
been provided shall, upon conviction, be fined not more than two hundred 
($200.00) dollars or imprisoned for a period of not more than twelve (12) months, 
or both, in the discretion of the court. (195126. 1089 855217) 


§ 90-255. Gifts, premiums or discounts unlawful; refund of fees; 
illegal advertising.—It shall be unlawful for any person, firm or corporation to 
offer or give any gift or premium or discount, directly or indirectly, or in any form 
or manner participate in the division, assignment, rebate or refund of fees or parts 
thereof or to engage in advertising in any form or manner that would urge the 
public to seek the services of any specific professional person or group of persons 
engaged in the field of refraction and visual care. (1951, c. 1089, s. 23.) 


ARTICLE 18. 
Physical Therapy. 


§ 90-256. Definitions.—In this article, unless the context otherwise re- 
quires: 

(1) “Physical therapy” means the treatment of any bodily or mental condi- 
tions of any person by the use of the physical, chemical and other properties of 
heat, light, water, electricity, massage and therapeutic exercise, which includes 
posture and rehabilitation procedures. The use of Roentgen rays and radium for 
diagnostic and therapeutic purposes, and the use of electricity for surgical purposes, 
including cauterization, are not authorized under the term “physical therapy” as 
used in this article. 

(2) “Physical therapist” means a person who practices physical therapy as 
defined in this article under the prescription, supervision and direction of a person 
licensed in this State to practice medicine and surgery. 

(3) Words importing the masculine gender may be applied to females. (1951, 
Crea lest) 


§ 90-257. Examining committee.—The State examining committee of 
physical therapists is hereby created. ‘The examining committee shall consist of 
five members, including at least one doctor and four physical therapists, who shall 
be appointed by the Governor from a list submitted to him by the North Carolina 
Physical Therapy Association, Inc., for terms as provided in this article. Each phy- 
sical therapy member of said examining committee shall be registered, a resident of 
this State, and shall have not less than three years’ experience in the practice of 
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physical therapy immediately preceding his appointment and shall be actively en- 
gaged in the practice of physical therapy during his incumbency. On or before Jan- 
uary 1, 1952, five members shall be appointed by the Governor, whose terms of of- 
fice shall commence on January 1, 1952, one member to serve for one year, two for 
two years, and two for three years respectively, to serve until their successors 
are appointed. On January 1, 1953, and triennially thereafter, one member shall 
be appointed for three years; on January 1, 1954, and triennially thereafter, two 
members shall be appointed for three years; on January 1, 1955, and triennially 
thereafter, two members shall be appointed for three years. In the event that 
a member of the examining committee for any reason cannot complete his term of 
office, another appointment shall be made by the Governor in accordance with the 
procedure stated above to fill the remainder of the term. No member may serve 
for more than two successive three-year terms. The committee shall designate 
one of its members as chairman, and one as secretary-treasurer. 


The examining committee shall have the power to make such rules not incon- 
sistent with the law which may be necessary for the performance of its duties. 
The North Carolina Physical Therapy Association, Inc., shall furnish such clerical 
and other assistance as the examining committee may require. Each member of the 
examining committee shall, in addition to necessary travel expenses, receive com- 
pensation in an amount for each day actually engaged in the discharge of his du- 
ties: Provided, however, that such compensation shall not exceed $10.00 per 
diem. 

It shall be the duty of the examining committee to pass upon the qualifications 
of applicants for registration, prepare the necessary lists of examination questions, 
conduct all examinations and determine the applicants who successfully pass 
examination... (1951,¢c: 1131, s.°2.) 


§ 90-258. Qualifications of applicants for examination; application; 
subjects of examination; fee.—A person who desires to be registered as a 
physical therapist and who 

(a) Is at least twenty-one years old; 

(b) Is of good moral character ; 

(c) Has obtained a high school education or its equivalent as determined by 

the examining committee ; and 

(d) Has been graduated by a school of physical therapy approved for training 

physical therapists by the appropriate sub-body of the American Medical 
Association, if any, at the time of his graduation, or if graduated prior to 
1936, the school or course was approved by the American Physical Ther- 
apy Association at the time of his graduation ; 
may make application, on a form furnished by the examining committee, for 
examination for registration as a physical therapist by the examining committee 
as defined in this article. Such examination shall embrace the following subjects: 
The applied sciences of anatomy, neuroanatomy, kinesiology, physiology, pa- 
thology, psychology, physics, physical therapy, as defined in this article, applied to 
medicine, neurology, orthopedics, pediatrics, psychiatry, surgery; medical ethics; 
technical procedures in the practice of physical therapy as defined in this article. 
At the time of making such application, the applicant shall pay to the secretary- 
treasurer of the committee twenty-five dollars ($25.00), no portion of which shall 
be returned. (1951, c. 1131, s. 3.) 


§ 90-259. Certificates of registration for successful examinees.— 
The examining committee shall furnish a certificate of registration to each appli- 
cant who successfully passes the examination for registration as a physical ther- 


apist. (1951jre. 113155. 4:) 


§ 90-260. Certificates of registration for persons qualified at time 
of passage of article.—The examining committee shall furnish a certificate of 
registration to any person who applies for such registration on or before July 1, 
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1952, and who on April 14, 1951, meets the qualifications for a physical therapist 
as set forth by the American Physical Therapy Association and for a senior mem- 
ber of the American Registry of Physical Therapists, and who, at the time of appli- 
cation is practicing physical therapy in the State of North Carolina. At the time 
of making such application, such applicant shall pay to the secretary-treasurer of 
the committee a fee of twenty-five dollars ($25.00). (1951, c. LiL .ss5e) 


§ 90-261. Certificates of registration for persons registered in other 
states or territories.—The examining committee shall furnish a certificate of 
registration to any person who is a physical therapist registered under the laws 
of another state or territory, if the applicable requirements for registration of phy- 
sical therapists were at the date of his registration substantially equal to the re- 
quirements under this article, and if the state or territory whence applicant comes 
accords a similar privilege of registration without examination to holders of cer- 
tificates as registered physical therapists under this article. If such reciprocity is 
not in effect, the applicant shall be registered by successfully passing the examina- 
tion. At the time of making application, such applicant shall pay to the secretary- 
treasurer of the committee a fee of twenty-five dollars ($25.00). (1951, c. 1131, 
Sa63) 


§ 90-262. Renewal of registration; lapse; revival. — Every registered 
physical therapist shall, during the month of January, 1953, and during the month 
of January every year thereafter, apply to the examining committee for an exten- 
sion of his registration and pay a fee of five dollars ($5.00) to the secretary-treas- 
urer. Registration that is not so extended in the first instance before February 1, 
1953, and thereafter before February 1 of every successive year, shall automat- 
ically lapse. The examining committee shall revive and extend a lapsed registra- 


tion on the payment of all past unpaid extension fees not to exceed twenty-five 
dollars. ($25.00): 61 9515.c. 1131, 3.72 


§ 90-263. Grounds for refusing registration.—The examining commit- 
tee shall refuse to grant registration to any physical therapist or shall revoke the 
registration of any physical therapist if he 

(a) Is habitually drunk or is addicted to the use of narcotic drugs; 

(b) Has been convicted of violating any State or federal narcotic law; 

(c) Has obtained or attempted to obtain registration by fraud or material mis- 
representation ; 

(d) Is guilty of any act derogatory to the standing and morals of the profession 
of physical therapy, including the treatment or undertaking to treat ailments of 
human beings otherwise than by physical therapy and as authorized by this article, 
and undertaking to practice independent of the prescription, direction and super- 


vision of a person licensed in this State to practice medicine and surgery. (1951, 
alo sua) 


§ 90-264. Unregistered person not to represent himself as regis- 
tered physical therapist.—A person who is not registered with the examining 
committee as a physical therapist shall not represent himself as being so registered 
and shall not use in connection with his name the words or letters “R. P. T.”, 
“Registered Physical Therapist,” “Physical Therapist” or ‘‘Physiotherapist,” or 
any other letters, words or insignia indicating or implying that he is a registered 
physical therapist. Any person violating the provisions of this section after Jan- 
uary 1, 1952, shall be guilty of a misdemeanor ; provided, that nothing in this ar- 
ticle shall prohibit any person who does not in any way assume or represent him- 
self or herself to be a “Registered Physical Therapist,” abbreviated “R. P. T.”, 
or “Physical Therapist,” or “Physiotherapist,” from doing all types of therapy. 
COs cw li 3 le sag,) 


§ 90-265. Fraudulently obtaining, etc., registration a misdemeanor. 
—A person who obtains or attempts to obtain registration as a physical therapist 
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by a willful misrepresentation or any fraudulent representation shall be guilty of 
a misdemeanor. (1951, c. 1131, s. 10.) 


§ 90-266. Necessity for prescription, supervision and direction of 
licensed doctor.—A person registered under this article as a physical therapist 
shall not treat human ailments by physical therapy or otherwise except under the 
prescription, supervision and direction of a person licensed in this State to prac- 
tice medicine and surgery. Any person violating the provisions of this section 
shall be guilty of a misdemeanor. (1951, c. 1131, s. 11.) 


§ 90-267. Rules and regulations; records to be kept; copies of 
register.—The examining committee is authorized to adopt reasonable rules and 
regulations to carry this article into effect and may amend and revoke such rules 
at its discretion. The examining committee shall keep a record of proceedings 
under this article and a register of all persons registered under it. The register 
shall show the name of every living registrant, his last known place of business 
and last known place of residence and the date and number of his registration 
and certificate as a registered physical therapist. Any interested person in the 
State is entitled to obtain a copy of that list on application to the examining com- 
mittee and payment of such amount as may be fixed by them, which amount shall 
not exceed the cost of the list so furnished. (1951, c. 1131, s. 12.) 


§ 90-268. Disposition of fees.—All fees collected pursuant to this article 
shall be expended, under the direction of said committee, for the purposes of de- 


fraying the expense of holding examinations and issuing licenses. (1951, c. 1131, 
s. 14.) 


§ 90-269. Title. — This article may be cited as the ‘Physical Therapists 
Beactcem cima 19o1,1c, 1131 7s. 152) 


§ 90-270. Osteopaths, chiropractors and Y. M. C. A. Health Clubs 
not restricted. — Nothing in this article shall restrict the practice of physical 


therapy by licensed osteopaths or chiropractors, or the operation of Y. M. C. A. 
Pieaitimeiups ye 1951 e111. ss 15:17) 


Chapter 91. 


Pawnbrokers. 


§ 91-2. License; business confined to municipalities. 
Local Modification.—Cumberland: 1957, 
Es Absa yo Ake 
§ 91-3. Municipal authorities to grant and control license; bond. 
Local Modification.—Cumberland: 1957, 
c. 1155, s. 2. 
§ 91-5. Pawn ticket. 


Local Modification.—Cumberland: 1957, 
CHeULOOWESaes 
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Chapter 93. 


Public Accountants. 


Sec. Sec. 
93-1. Definitions. 93-8. Public practice of accounting by 
93-6. Practice as accountants permitted; corporations prohibited. 
use of misleading titles prohib- 93-12. Board of Certified Public Account- 
ited. ant Examiners. 


§ 938-1. Definitions.—As used in this chapter certain terms are defined as 
follows: ; 


(1) Public Practice of Accountancy.—A person is engaged in the public prac- 
tice of accountancy who holds himself out to the public as an accountant and in 
consideration of compensation received or to be received offers to perform or 
does perform, for other persons, services which involve the auditing or verifica- 
tion of financial transactions, books, accounts, or records, or the preparation, veri- 
fication or certification of financial, accounting and related statements intended 
for publication or renders professional services or assistance in or about any and 
all matters of principle or detail relating to accounting procedure and systems, or 
the recording, presentation or certification and the interpretation of such service 
through statements and reports. 

(2) A certified public accountant is a person engaged in the public practice of 
accountancy who holds a certificate as a certified public accountant issued to him 
under the provisions of this chapter. 

(3) A public accountant is a person engaged in the public practice of ac- 
countancy who is registered as a public accountant under the provisions of this 
chapter. 

(4) An accountant is a person engaged in the public practice of accountancy 
who is neither a certified public accountant nor a public accountant as defined in 
this chapter. 

(5) Board means the Board of Certified Public Accountant Examiners as pro- 
vided in this chapter. 

(6) Nothing in this chapter shall be construed as authorizing certified public 
accountants, public accountants or accountants to engage in the practice of law, 
and such person shall not engage in the practice of law unless duly licensed so to 
dois (1925 sence eacniee1920.c. 7210 Moai io ole chest ae 1.) 

Editor’s Note.— 

The 1951 amendment rewrote this sec- 
tion. 


§ 93-6. Practice as accountants permitted; use of misleading titles 
prohibited.—It shall be unlawful for any person to engage in the public practice 
of accountancy in this State who is not a holder of a certificate as a certified pub- 
lic accountant issued by the Board, or is not registered as a public accountant un- 
der the provisions of this chapter, unless such person uses the term “accountant” 
and only the term “accountant” in connection with his name on all reports, letters 
of transmittal, or advice, and on all stationery and documents used in connection 
with his services as an accountant, and refrains from the use in any manner of 
a other title or designation in such practice. (1925,.c.. 261, ss..6; Bee oaleec 

44, s. 2.) 


Editor’s Note. — The 1951 amendment 
rewrote this section. 


§ 93-8. Public practice of accounting by corporations prohibited.— 
On and after July 1, 1951, it shall be unlawful for any corporation to engage in 
ae sek practice of accountancy in this State. (1925, c. 261, s. 6; 1951, c. 844, 
cao 

Editor’s Note.— The 1951 amendment 
rewrote this section. 
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§ 93-12. Board of Certified Public Accountant Examiners. — The 
name of the State Board of Accountancy is hereby changed to State Board of 
Certified Public Accountant Examiners and said name State Board of Certified 
Public Accountant Examiners is hereby substituted for the name State Board of 
Accountancy wherever the latter name appears or is used in chapter 93 of the 
General Statutes. Said Board is created as an agency of the State of North 
Carolina and shall consist of four persons to be appointed by the Governor, all 
of whom shall be holders of valid and unrevoked certificates as certified public 
accountants issued under the provisions of this chapter. Members of the Board 
shall hold office for the term of three years and until their successors are ap- 
pointed. Appointments to the Board shall be made under the provisions of this 
chapter as and when the terms of the members of the present State Board of 
Accountancy expire; provided, that all future appointments to said Board shall 
be made for a term of three years expiring on the 30th day of June. The powers 
and duties of the Board shall be as follows: 

(2) To employ legal counsel, clerical and technical assistance and. to, tx. the 
compensation therefor, and to incur such other expenses as may be deemed nec- 
essary in the performance of its duties and the enforcement of the provisions of 
this chapter. Upon request the Attorney General of North Carolina will advise 
the Board with respect to the performance of its duties and will assign a mem- 
ber of his staff, or approve the employment of counsel, to represent the Board 
in any hearing or litigation arising under this chapter. The Board may, in the 
exercise of its discretion, co-operate with similar boards of other states, territories 
and the District of Columbia in activities designed to bring about uniformity in 
standards of admission to the public practice of accountancy by certified public 
accountants, and may employ a uniform system of preparation of examinations 
to be given to candidates for certificates as certified public accountants, including 
the services and facilities of the American Institute of Accountants, or of any 
other persons or organizations of recognized skill in the field of accountancy, in 
the preparation of examinations and assistance in establishing and maintaining a 
uniform system of grading of examination papers, provided however, that all 
examinations given by said Board shall be adopted and approved by the Board 
and that the grade or grades given to all persons taking said examinations shall 
be determined and approved by the Board. 

(5) To issue certificates of qualification admitting to practice as certified pub- 
lic accountants, each applicant who, having the qualifications herein specified, shail 
have passed examinations to the satisfaction of the Board, in “theory of account”’, 
“practical accounting”, “auditing”, “commercial law’, and other related subjects. 


From ‘and. after April 12, 1951, and until July 1, 1955, any person shall 
be eligible to take the examinations given by the Board who is a citizen 
of the United States, or has declared his intention of becoming such citizen, 
and has resided for at least one year within the State of North Carolina, is 
twenty-one years of age or over and of good moral character, submits evidence 
satisfactory to the Board that he is a graduate of an accredited high school, or 
possesses an equivalent education and shall have had at least two years’ experience 
next preceding the date of his application on the field staff of a certified public 
accountant or public accountant, one year of which experience shall have been as 
a senior or accountant in charge, and shall receive the endorsement of three certi- 
fied public accountants as to his eligibility; or who, in lieu of the two years’ ex- 
perience or its equivalent, above mentioned, shall have had one year’s experience 
after graduating from a recognized school of accountancy, or has served two 
years or more as field agent under an internal revenue agent in charge or special 
agent in charge of the Bureau of Internal Revenue, or has been engaged in the 
public practice of accountancy in the State of North Carolina continuously for 
at least three years prior to his application. The requirement of one year’s resi- 
dence in the State of North Carolina shall not apply to any person who, prior to 
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the date of this chapter, shall have passed an examination on one or more sub- 
jects theretofore given by the Board. ; 

After July 1, 1955, all applicants for examination for certificates as certified 
public accountants, in addition to meeting the foregoing requirements as to age, 
good moral character, citizenship, and residence within this State, shall have a 
two years’ college education, or its equivalent, and shall have completed a course 
of study in accountancy in a college or a school of accountancy or of business 
administration approved by the Board. Such applicant, in addition to passing sat- 
isfactorily the examinations given by the Board, shall have had at least two years’ 
experience next preceding the date of his application on the field staff of a certi- 
fied public accountant or public accountant or on the field staff of an accounting 
firm of which at least one member is a certified public accountant or public ac- 
countant, one year of which experience shall have been as a senior or accountant 
in charge or shall have served two or more years as field agent under an internai 
revenue agent in charge or special agent in charge of the Bureau of Internal 
Revenue, and shall have the endorsement of three certified public accountants as 
to his eligibility. Provided, however, that any person, who on July 1, 1955, shall 
have passed an examination on some of the subjects required by the Board, or, 
who prior to said date qualified of record with the Board to sit for said examina- 
tions, shall be permitted to take the examinations given by the Board at any time 
prior to July 1, 1958. The Board may permit persons otherwise eligible to take 
its examinations and withhold certificates until such persons shall have had the 
required experience. 

(6) In its discretion to grant certificates of qualification admitting to practice as 
certified public accountants such applicants who shall be the holders of valid and 
unrevoked certificates as certified public accountants, or the equivalent, issued by 
or under the authority of any state, or territory of the United States or the Dis- 
trict of Columbia; or who shall hold valid and unrevoked certificates or degrees as 
certified public accountants, or the equivalent, issued under authority granted by 
a foreign nation; when in the judgment of the Board the requirements for the 
issuing or granting of such certificates or degrees are substantially equivalent to 
the requirements established by this chapter: Provided, however, that such ap- 
plicant has been a bona fide resident of this State for not less than one year or, 
if a nonresident, he has maintained or has been a member of a firm that has 
maintained for not less than one year a bona fide office within this State for the 
public practice of accounting and, provided further, that the state or political sub- 
division of the United States upon whose certificate the reciprocal action is based 
grants the same privileges to holders of certificates as certified public accountants 
issued pursuant to the provisions of this chapter. ‘The Board, by general rule, 
may grant temporary permits to applicants under this subsection pending their 
qualification for reciprocal certificates. 

(9) Adoption of Rules of Professional Conduct; Disciplinary Action. — The 
Board shall have the power to adopt rules of professional ethics and conduct to be 
observed by certified public accountants and public accountants engaged in the pub- 
lic practice of accountancy in this State. The rules so adopted shall be publicized 
and a certified copy filed in the office of the Secretary of State of North Caro- 
lina within sixty (60) days after adoption. The Board shall have the power to 
revoke, either permanently or for a specified period, any certificate issued under 
the provisions of this chapter to a certified public accountant or public accountant 
or to censure the holder of any such certificate for any one or combination of the 
following causes: 


(a) Conviction of a felony under the laws of the United States or of any state 
of the United States. 


(b) Conviction of any crime, an essential element of which is dishonesty, de- 
ceit or fraud. 


(c) Fraud or deceit in obtaining a certificate as a certified public accountant. 
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(d) Dishonesty, fraud or gross negligence in the public practice of accountancy. 

(e) Violation of any rule of professional ethics and professional conduct 
adopted by the Board. 

Any disciplinary action taken shall be in accordance with the provisions of 
chapter 150 of the General Statutes. 

(12) To submit annually on or before the first day of May to the Commis- 
sioner of Revenue the names of all persons who have qualified under this chapter 
as certified public accountants or public accountants. Privilege license issued un- 
der G. S. section 105-41 shall designate whether such license is issued to a certi- 
fied public accountant, a public accountant, or an accountant. 


(1951, c. 844, ss. 4-9; 1953, c. 1041, s. 20.) 


Editor’s Note.— rewrote the last paragraph of subsection 
The 1951 amendment rewrote the first (9). As the other subsections were not 
paragraph of this section and also subsec- changed by the amendments they are not 


migue ((2).5 (9), (6), (9) and” (12)) ‘Theyre set out, 
1953 amendment, effective July 1, 1953, 


Chapter 93A. 


Real Estate Brokers and Salesmen. 


Sec. Sec. 

93A-1. License required of real estate brokers and salesmen; financial 
brokers and real estate salesmen. report to Secretary of State. 

93A-2. Definitions and exceptions. 93A-6. Revocation of licenses; hearings; 

93A-3. Licensing Board created; compen- grounds; powers of Board. 
sation; organization. 93A-7. Power of courts to revoke. 


93A-4. Applications for licenses; fees; qual- 93A-8. Penalty for violation of chapter. 
ifications; examinations; bond; 9%3A-9. Licensing nonresidents. 


privilege licenses; renewal of li- $3A-10. Nonresident licensees; filing of 
cense; power to enforce provi- consent as to service of process 
sions. and pleadings. 


93A-5. Register of applicants; roster of 


§ 98A-1. License required of real estate brokers and real estate 
salesmen.—From and after July 1, 1957, it shall be unlawful for any person, 
partnership, association or corporation in this State to act as a real estate broker 
or real estate salesman, or directly or indirectly to engage or assume to engage 
in the business of real estate broker or real estate salesman without first obtain- 
ing a license issued by the North Carolina Real Estate Licensing Board (here- 


inafter referred to as the Board), under the provisions of this chapter. (1957, 
c. 744, s. 1.) 


§ 98A-2. Definitions and exceptions.—(a) A real estate broker with- 
in the meaning of this chapter is any person, partnership, association, or corpo- 
ration, who for a compensation or valuable consideration or promise thereof 
sells or offers to sell, buys or offers to buy, auctions or offers to auction (specif- 
ically not including a mere crier of sales), or negotiates the purchase or sale or 
exchange of real estate, or who leases or offers to lease, or who sells or offers to 
sell leases of whatever character, or rents or offers to rent any real estate or the 
improvement thereon, for others, as a whole or partial vocation. 

(b) The term real estate salesman within the meaning of this chapter shall 
mean and include any person who, for a compensation or valuable consideration 
is associated with or engaged by or on behalf of a licensed real estate broker to 
do, perform or deal in any act, acts or transactions set out or comprehended by 
the foregoing definition of real estate broker. 

(c) The provisions of this chapter shall not apply to and shall not include 
any person, partnership, association or corporation, who, as owner or lessor, 
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shall perform any of the acts aforesaid with reference to property owned or 
leased by them, where such acts are performed in the regular course of or as an 
incident to the management of such property and the investment therein; nor 
shall the provisions of this chapter apply to persons acting as attorney-in-fact 
under a duly executed power of attorney from the owner authorizing the final 
consummation of performance of any contract for the sale, lease or exchange of 
real estate, nor shall this chapter be construed to include in any way the acts or 
services rendered by an attorney at law; nor shall it be held to include, while 
acting as such, a receiver, trustee in bankruptcy, guardian, administrator or 
executor or any such person acting under order of any court, nor to include a 
trustee acting under a trust agreement, deed of trust or will, or the regular 
salaried employees thereof, and nothing in this chapter shall be so construed as 
to require a license for the owner, personally, to sell or lease his own property. 


(1957, c. 744, s. 2.) 


§ 98A-3. Licensing Board created; compensation; organization. — 
(a) There is hereby created the North Carolina Real Estate Licensing Board 
for issuing licenses to real estate brokers and real estate salesmen, hereinafter 
called the Board. The Board shall be composed of five (5) members to be ap- 
pointed by the Governor: Provided, that only two (2) members of said Board 
shall be a licensed real estate broker or salesman. One member shall be ap- 
pointed for one year, two for two years and two for three years. Members ap- 
pointed on the expiration of such term of office shall serve for three years. The 
members of the Board shall elect one of their members to serve as chairman of 
the Board. The Governor may remove any member of the Board for miscon- 
duct, incompetency, or willful neglect of duty. The Governor shall have the 
power to fill all vacancies occurring on said Board. 


(b) Members of the Board shall each receive as full compensation for each 
day accordingly spent on work for the Board, the sum of fifteen dollars ($15.00) 
per day plus ten dollars ($10.00) per day for subsistence plus travel expense, such 
per diem allowance for the whole Board not to exceed an aggregate amount of 
twenty-five hundred dollars ($2500.00) for any fiscal year. The total expense 
of the administration of this chapter shall not exceed the total income therefrom ; 
and none of the expenses of said Board or the compensation or expenses of any 
office thereof or any employee shall ever be paid or payable out of the treasury 
of the State of North Carolina; and neither the Board nor any office or employee 
thereof shall have any power or authority to make or incur any expense, debt 
or other financial obligation binding upon the State of North Carolina. After 
all expenses of operation, the Board may set aside an expense reserve each year 
not to exceed ten per cent (10%) of the previous year’s gross income; then any 
surplus shall. go to the general fund of the State of North Carolina. 

(c) The Board shall have power to make such bylaws, rules and regulations 
as it shall deem best, that are not inconsistent with the provisions of this chapter 
and the laws of North Carolina; provided, however, the Board shall not make 
rules or regulations regulating commissions, salaries, or fees to be charged by 
licensees under this chapter. The Board shall adopt a seal for its use, which 
shall bear thereon the words “North Carolina Real Estate Licensing Board.” 
Copies of all records and papers in the office of the Board duly certified and au- 
thenticated by the seal of the Board shall be received in evidence in all courts 
and with like effect as the originals. 

(d) The Board may employ a secretary-treasurer and such clerical assistance 
as may be necessary to carry out the provisions of this chapter and to put into 
effect such rules and regulations as the Board may promulgate. The Board shall 
fix salaries and shall require employees to make good and sufficient surety bond 
for the faithful performance of their duties. 


(e) The Board shall be entitled to the services of the Attorney General of 
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North Carolina, in connection with the affairs of the Board or may on approval 
of the Attorney General, employ an attorney to assist or represent it in the en- 
forcement of this chapter, as to specific matters, but the fee paid for such service 
shall be approved by the Attorney General. The Board may prefer a complaint 
for violation of this chapter before any court of competent jurisdiction, and it 
may take the necessary legal steps through the proper legal offices of the State 
to enforce the provisions of this chapter and collect the penalties provided there- 
ier 1997 1'C-,/445%87 3.) 


§ 93A-4. Applications for licenses; fees; qualifications; examina- 
tions; bond; privilege licenses; renewal of license; power to enforce 
provisions. — (a) Any person, partnership, association, or corporation here- 
after desiring to enter into business of and obtain a license as a real estate broker 
or real estate salesman shall make written application for such license to the 
Board on such forms as are prescribed by the Board. Each application for a li- 
cense as real estate broker shall be accompanied by twenty-five dollars ($25.00). 
Each application for license as a real estate salesman shall be accompanied by 
fifteen dollars ($15.00), and shall state the name and address of the real estate 
broker with whom the applicant is to be associated. 


(b) Any person who files such application to the Board in proper manner for 
a license as real estate broker or a license as real estate salesman shall be required 
to take an oral or written examination to determine his qualifications with due re- 
gard to the paramount interests of the public as to the honesty, truthfulness, in- 
tegrity and competency of the applicant. If the results of the examination shall 
be satisfactory to the Board, then the Board shall issue to such a person a license, 
authorizing such person to act as a real estate broker or real estate salesman in 
the State of North Carolina, upon the payment of privilege taxes now required 
by law or that may hereafter be required by law. Anyone failing to pass an ex- 
amination may be re-examined without payment of additional fee, under such 
rules as the Board may adopt in such cases. 


Provided, however, that any person who, at the time of the passage or at the 
effective date of this chapter, has a license to engage in, and is engaged in busi- 
ness as a real estate broker or real estate salesman and who shall file a sworn 
application with the Board setting forth his qualifications, including a statement 
that such applicant has not within 5 years preceding the filing of the applica- 
tion been convicted of any felony or any misdemeanor involving moral turpitude, 
shall not be required to take or pass such examination, but all such persons shall 
be entitled to receive such license from the Board under the provisions of this 
chapter on proper application therefor and payment of a fee of ten doilars ($10.- 
00). 

(c) All licenses granted and issued by the Board under the provisions of this 
chapter shall expire on the 30th day of June following issuance thereof, and shall 
become invalid after such date unless renewed. Renewal of such license may be 
effected at any time during the months of May or June preceding the date of ex- 
piration of such license upon proper application to the Board accompanied by 
the payment of a renewal fee of ten dollars ($10.00) to the secretary-treasurer 
of the Board. Duplicate licenses may be issued by the Board upon payment of 
a fee of one dollar ($1.00) by the licensee. 


(d) The Board is expressly vested. with the power and authority to make 
and enforce any and all such reasonable rules and regulations connected with the 
application for any license as shall be deemed necessary to administer and en- 
force the provisions of this chapter. 

(e) Nothing contained in this chapter shall be construed as giving any au- 
thority to the Board nor any license of the Board as authorizing any licensee 
whether by examination or under the grandfather clause or by comity to engage 
in the practice of law or to render any legal service as specifically set out in G. 
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S. 84-2.1 or any other legal service not specifically referred to in said section. 
(1957, c. 744, s. 4.) 
Editor’s Note—vThis chapter was passed 
on May 21, 1957, and became effective on 
July 1, 1957. 


§ 938A-5. Register of applicants; roster of brokers and salesmen; 
financial report to Secretary of State.—(a) The secretary-treasurer of the 
Board shall keep a register of all applicants for license, showing for each the 
date of application, name, place of business, place of residence, and whether the 
license was granted or refused. Said register shall be prima facie evidence of 
all matters recorded therein. 


(b) The secretary-treasurer of the Board shall also keep a roster showing 
the names and places of business and residence of all licensed real estate brokers 
and real estate salesmen, which roster shall be prepared during the month of 
July of each year. Such roster shall be printed by the Board and a copy thereof 
mailed to and placed on file in the office of the clerk of the superior court of each 
county in the State of North Carolina. 


(c) On or before the first day of September of each year, the Board shall 
file with the Secretary of State a copy of the roster of real estate brokers and 
real estate salesmen holding certificates of license, and at the same time shall also 
file with the Secretary of State a report containing a complete statement of re- 
ceipts and disbursements of the Board for the preceding fiscal year ending June 
30th, attested by the affidavit of the secretary-treasurer of the Board. (1957, c. 
744, s. 5.) 


§ 93A-6. Revocation of licenses; hearings; grounds; powers of 
Board.—(a) The Board shall have power to revoke or suspend licenses as here- 
in provided. The Board may upon its own motion, and shall upon the verified 
complaint in writing of any persons, provided such complaint with the evidence, 
documentary or otherwise, presented in connection therewith, shall make out a 
prima facie case, hold a hearing as hereinafter provided and investigate the ac- 
tions of any real estate broker or real estate salesman, or any person who shall 
assume to act in either such capacity, and shall have power to suspend or revoke 
any license issued under the provisions of this chapter at any time where the li- 
censee has by false or fraudulent representations obtained a license or where the 
licensee in performing or attempting to perform any of the acts mentioned here- 
in is deemed to be guilty of: 

(1) Making any substantial and willful misrepresentations, or 

(2) Making any false promises of a character likely to influence, persuade, 
or induce, or 

(3) Pursuing a course of misrepresentation or making of false promises 
through agents or salesmen or advertising or otherwise, or 

(4) Acting for more than one party in a transaction without the knowledge 
of all parties for whom he acts, or 

(5) Accepting a commission or valuable consideration as a real estate sales- 
man for the performances of any of the acts specified in this chapter, 
from any person, except the licensed broker by whom he is employed, 
or 

(6) Representing or attempting to represent a real estate broker other than 
the broker by whom he is engaged or associated, without the ex- 
press knowledge and consent of the broker with whom he is associ- 
ated, or 

(7) Failing, within a reasonable time, to account for or to remit any 
moneys coming into his possession which belong to others, or 

(8) Being unworthy or incompetent to act as a real estate broker or sales- 
man in such manner as to safeguard the interests of the public, or 
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(9) Paying a commission or valuable consideration to any person for acts 
or services performed in violation of this chapter, or 

(10) Any other conduct whether of the same or a different character from 
that hereinbefore specified which constitutes improper, fraudulent or 
dishonest dealing. 

(11) For performing or undertaking to perform any legal service as set 
forth in G. S. 84-2.1 or any other such acts not specifically set forth 
in said section. 


(b) Before revoking or suspending any license, however, the Board shall in 
all such cases set the matter down for a hearing and shall, at least ten (10) days 
prior to the date set for such hearing, notify in writing the accused licensee of the 
charges made or the question to be determined, including notice of time and place, 
when and where the charges will be heard, and afford such licensee an opportunity 
to be present and to be heard in person or by counsel, and an opportunity to of- 
fer evidence orally or by affidavit or depositions in reference thereto. The Board 
shall have power to administer oaths and to prescribe all necessary and reason- 
able rules for the conduct of such a hearing. The Board shall have power to 
subpoena and bring before it any person in this State or take testimony of any 
such person by deposition, with the same fees and mileage and in the same man- 
ner as prescribed by law in judicial procedure of courts of this State in civil 
cases. Such fees and mileage shall be paid by the party at whose request such 
witness is subpoenaed. If the Board shall determine that the licensee is guilty 
under the provisions of this chapter, his or its license may be suspended or re- 
voked; but in the event of such adverse decision, the accused shall have the right 
within thirty (30) days to appeal therefrom to the superior court, where he shall 
be entitled to a trial de novo. The venue of the trial de novo in the superior 
court shall be in the county of the residence of the licensee. The venue of an 
appeal to the superior court for a nonresident licensee shall be in the county in 
which the alleged violation occurred. The affirmative vote of a majority of the 
Board shall be necessary to revoke or suspend a license. (1957, c. 744, s. 6.) 


§ 93A-7. Power of courts to revoke.—Whenever any person, partner- 
ship, association or corporation claiming to have been injured or damaged by the 
gross negligence, incompetency, fraud, dishonesty or misconduct on the part of 
any licensee following the calling or engaging in the business herein described 
and shall file suit upon such claim against such licensee in any court of record in 
this State and shall recover judgment thereon, such court may as part of its 
judgment or decree in such case, if it deem it a proper case in which so to do, 
order a written copy of the transcript of record in said case to be forwarded by 
the clerk of court to the chairman of the said Board with a recommendation that 
the licensee’s certificate of license be revoked. (1957, c. 744, s. 7.) 


§ 93A-8. Penalty for violation of chapter. — Any person violating the 
provisions of this chapter shall upon conviction thereof be deemed guilty of a 
misdemeanor and shall be punished by a fine or imprisonment, or by both fine 
and imprisonment, in the discretion of the court. (1957, c. 744, s. 8.) 


§ 93A-9. Licensing nonresidents. — A nonresident may become a real 
estate broker or real estate salesman by conforming to all of the provisions of 
this chapter. Any nonresident real estate broker or real estate saiesman regu- 
larly engaged in the real estate business as a vocation maintaining a definite 
place of business in another state, and who has been licensed as a real estate 
salesman or broker in such state, which offers the same privileges to licensed 
brokers or salesmen of this State, shall, by reason of such foreign license and 
upon payment of the license fee fixed by this chapter, be authorized to transact 
the business of a real estate broker or real estate salesman in this State during 
the period for which his original license shall be in force. (1957, c. 744, s. 9.) 
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§ 938A-10. Nonresident licensees; filing of consent as to service of 
process and pleadings.—Every nonresident applicant shall file an irrevocable 
consent that suits and actions may be commenced against such applicant in any 
of the courts of record of this State, by the service of any process or pleading 
authorized by the laws of this State in any county in which the plaintiff may re- 
side, by serving the same on the secretary of the commission, said consent stipu- 
lating and agreeing that such service of such process or pleadings on said secre- 
tary shall be taken and held in all courts to be valid and binding as if due service 
had been made personally upon the applicant in this State. This consent shall 
be duly acknowledged, and, if made by a corporation, shall be authenticated by 
its seal. An application from a corporation shall be accompanied by a duly certi- 
fied copy of the resolution of the board of directors, authorizing the proper of- 
ficers to execute it. In all cases where process or pleadings shall be served, 
under the provisions of this chapter, upon the secretary of the commission, such 
process or pleadings shall be served in duplicate, one of which shall be filed in 
the office of the commission and the other shall be forwarded immediately by the 
secretary of the commission, by registered mail, to the last known business ad- 


dress of the nonresident licensee against which such process or pleadings are 
directed. (1957, c. 744, s. 10.) 


Chapter 93B. 


Occupational Licensing Boards. 


Sec. Sec. 

93B-1. Definitions. 93B-4. Annual audit of books and records; 

93B-2. Annual reports required; contents; payment of cost; report of finan- 
open to inspection. cial operations. 

93B-3. Register of persons licensed; in- 93B-5. Employment of members by board; 
formation as to licensed status secretary. 


of individuals. 


§ 93B-1. Definitions.—As used in this chapter: 


“License” means any license (other than a privilege license), certificate, or 
other evidence of qualification which an individual is required to obtain before 
he may engage in or represent himself to be a member of a particular profession 
or occupation. 

“Occupational licensing board” means any board, committee, commission, or 
other agency in North Carolina which is established for the primary purpose of 
regulating the entry of persons into, and/or the conduct of persons within, a 
particular profession or occupation, and which is authorized to issue licenses; 
“occupational licensing board” does not include State agencies, staffed by full- 
time State employees, which as a part of their regular functions may issue li- 


censes., -ClLO57 Ne 81374 ysal) 


§ 93B-2. Annual reports required; contents; open to inspection.— 
Each occupational licensing board shall file with the Secretary of State an an- 
nual financial report, and an annual report containing the following information: 


(1) The address of the board, and the names of its members and officers; 
(2) The number of persons who applied to the board for examination; 

(3) The number who were refused examination; 

(4) The number who took the examination; 

(5) The number to whom initial licenses were issued; 

(6) The number who applied for licenses by reciprocity or comity; 

(7) The number who were granted licenses by reciprocity or comity; 
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(8) The number of licenses suspended or revoked; and 
(9) The number of licenses terminated for any reason other than failure 
to pay the required renewal fee. 


The reports required by this section shall be open to public inspection. (1957, 
em loss, S.12:) | 


§ 93B-3. Register of persons licensed; information as to licensed 
status of individuals.—Each occupational licensing board shall prepare a reg- 
ister of all persons currently licensed by the board and shall supplement said 
register annually by listing the changes made in it by reason of new licenses is- 
sued, licenses revoked or suspended, death, or any other cause. The board shall, 
upon request of any citizen of the State, inform the requesting person as to the 
licensed status of any individual. (1957, c. 1377, s. 3.) 


§ 93B-4. Annual audit of books and records; payment of cost; re- 
port of financial operations.—The books and records of each occupational 
licensing board shall be audited annually by the State Auditor, or under his di- 
rection and supervision by a person approved by him, or by an independent 
certified public accountant who shall certify the results of the audit to the State 
Auditor, and include such information as the State Auditor may direct. The 
cost of all audits shall be paid out of the funds of the board. The State Auditor 
shall issue annually a report containing a summary of the financial operations 
Oicachevodtdes (1957, C1 13/7 7554) 


§ 93B-5. Employment of members by board; secretary. — If mem- 
bers of an occupational licensing board are employed by the board tc perform 
inspectional and similar ministerial tasks for the board, such employment shall 
not exceed thirty days for any one member in any year, and the compensation 
for such services shall not exceed the per diem and allowances authorized for 
boards and commissions of the State generally. The board may employ one of 
its members as secretary for such compensation as it deems reasonable. The 
secretary may perform, in addition to his other duties, inspectional and similar 
ministerial tasks, but without additional compensation, except the expense allow- 
ance authorized for boards and commissions of the State generally. The first 
sentence of this section does not apply to any board whose members are full- 
time employees of the board; but members of such boards may not receive addi- 
tional compensation for such services, other than the expense allowance author- 
ized for boards and commissions of the State generally. (1957, c. 1377, s. 5.) 


Chapter 94. 


Apprenticeship. 


§ 94-4. Powers and duties of Director of Apprenticeship.—The Di- 
rector, under the supervision of the Commissioner of Labor and with the advice 
and guidance of the Apprenticeship Council is authorized to administer the pro- 
visions of this chapter; in co-operation with the Apprenticeship Council and local 
and State joint apprenticeship committees, to set up conditions and training stand- 
ards for apprentice agreements, which conditions or standards shall in no case be 
lower than those prescribed by this chapter; to act as secretary of the Apprentice- 
ship Council and of each State joint apprenticeship committee; to approve for the 
Council if in his opinion approval is for the best interest of the apprentice, any 
apprentice agreement which meets the standards established under this chapter; to 
terminate or cancel any apprentice agreement in accordance with the provisions of 
such agreement; to keep a record of apprentice agreements and their disposition; 
to issue certificates of completion of apprenticeship; and to perform such other 
duties as are necessary to carry out the intent of this chapter, including other on- 
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job training necessary for emergency and critical civilian production: Provided, 
that the administration and supervision of related and supplemental instruction for 
apprentices, co-ordination of instruction with job experiences, and the selection 
and training of teachers and co-ordinators for such instruction shall be the re- 
sponsibility of State and local boards responsible for vocational education. (1939, 
C229 Note One cals Leceels) 

Editor’s Note.—The 1951 amendment in- 
serted the words “including other on-job 
training necessary for emergency and 


critical civilian production” immediately 
preceding the proviso at the end of the sec- 
tion. 


Chapter 95. 
Department of Labor and Labor Regulations. 


Article 4A. Sec 
Voluntary Arbitration of Labor Disputes, 95-64.1. Inspection of low pressure steam 
Sec. heating boilers, hot water heat- 
95-36.4. Voluntary arbitrators. ing and supply boilers and 
95-36.5. Fees and expenses. : tanks. 
95-36.u. Appointment of arbitrators. 95-65.1. Operation of unapproved low 


pressure steam heating boilers, 
or hot water heating and sup- 
ply boilers and tanks _ prohib- 
ited. 

95-68.1. Other inspection fees. 

95-69.1. Appeals to Board. 

95-69.2. Court review of orders and deci- 


95-36.7. Arbitration procedure. 

95-36.8. Enforcement of arbitration agree- 
ment and award. 

95-36.9. Stay of proceedings. 


Article 7. 


Board of Boiler Rules and Bureau of 
Boiler Inspection. 


sions. 
95-62. Special inspectors; certificate of 
competency; fees. 
ARTICLE 1. 
Department of Labor. 
§ 95-2. Election of Commissioner; term; salary; vacancy. — The 


Commissioner of Labor shall be elected by the people in the same manner as is 
provided for the election of the Secretary of State. His term of office shall be 
four years, and he shall receive a salary of twelve thousand dollars ($12,000.00) 
per annum, payable in equal monthly installments. Any vacancy in the office shall 
be filled by the Governor, until the next general election. The office of the De- 
partment of Labor shall be kept in the city of Raleigh and shall be provided for 
as are other public offices of the State. (Rev., ss. 3909, 3910; 1919, c. 314, s. 
4° C.7S., s. 7310; 1931, ¢, 312, si 2019335 282 5) 5291935, Cavs ee 
415; 1939, c. 349; 1943, c. 499, s. 2; 1947, c. 1041; 1949, c. 1278: 1953 5c. 
US cel 5/1 D) 


Editor’s Note.— 

The 1953 amendment increased the sal- 
ary from $9,000.00 to $10,000.00 from the 
time that the Commissioner took the oath 
of office and began serving the term for 
which he was elected in 1952. 


The 1957 amendment increased the sal- 
ary from $10,000.00 to $12,000.00 from the 
time the Commissioner took the oath of 
office and began serving the term for 
which he was elected in 1956. 


ARTICLE 4A. 
Voluntary Arbitration of Labor Disputes. 


§ 95-36.1. Declaration of Policy.—It is hereby declared as the public 
policy of this State that the best interests of the people of the State are served by 
the prompt settlement of labor disputes; that strikes and lockouts and other forms 
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of industrial strife, regardless of where the merits of the controversy lie, are 
forces productive ultimately of economic waste; that the interests and rights of the 
consumers and the people of the State, while not direct parties to such disputes, 
should always be considered, respected and protected; and, where efforts at ami- 
cable settlement have been unsuccessful, that the voluntary arbitration of such dis- 
putes will tend to promote permanent industrial peace and the health, welfare, 
comfort and safety of the people of the State. To carry out such policies, the ne- 
cessity for the enactment of the provisions of this article is hereby declared as a 


matter of legislative determination. (1945, c. 1045, s. 1; 1951, c. 1103, s. 1.) 


Editor's Note. — The 1951 amendment, 
effective July 1, 1951, rewrote this article. 

For note on labor arbitration in North 
Carolina, see 29 N. C. Law Rev. 460. 

Remedy Provided by Article Is Cumu- 
lative—The statutory methods of arbitra- 
tion provide cumulative and concurrent 
rather than exclusive procedural remedies. 
Lammonds vy. Aleo Mfg. Co., 243 N. C. 
T4992. B.-(2d) 143, (1956): 

Effect on Employee’s Right to Sue for 
Wages and Benefits Due under Labor 
Contract.—The fact that disputed provi- 


been arbitrated under the procedure out- 
lined in the contract does not make the 
question of an accounting for an em- 
ployee’s wages and other benefits under the 
terms of the contract one of arbitration and 
award under the Uniform Arbitration Act, 
G. S. 1-544 et seq. Nor does the statutory 
procedure for the voluntary arbitration of 
labor disputes as contained in this article 
preclude maintenance of an action by the 
employee for such accounting. Lammonds 
ve AlegouMiie. Co. 243" No C.2749) 02) Sk, 
(2d) 143 (1956). 


sions of a collective labor contract have 


§ 95-36.2. Scope of article.—The provisions of this article shall apply 
only to voluntary agreements to arbitrate labor disputes including, but not re- 
stricted to, all controversies between employers, employees and their respective 
bargaining representatives, or any of them, relating to wages, hours, and other 


conditions of employment. (1945, c. 1045, s. 2; 1951, c. 1103, s. 1.) 


§ 95-36.3. Administration of article.—(a) The administration of this 
article shall be under the general supervision of the Commissioner of Labor of 
North Carolina. 

(b) There is hereby established in the Department of Labor an arbitration 
service. The Commissioner of Labor may appoint such employees as may be re- 
quired for the consummation of the work under this article, prescribe their duties 
and fix their compensation, subject to existing laws applicable to the appointment 
and compensation of employees of the State of North Carolina. Any member of 
or employee in the arbitration service may be removed from office by the Commis- 
sioner of Labor, acting in his discretion. 

(c) The Commissioner of Labor, with the written approval of the Attorney 
General as to legality, shall have power to adopt, alter, amend or repeal appropriate 
rules of procedure for selection of the arbitrator or panel and for conduct of the 
arbitration proceedings in accordance with this article: Provided, however, that 
such rules shall be inapplicable to the extent that they are inconsistent with the ar- 
bitration agreement of the parties. (1945, c. 1045, s. 3; 1951, c. 1103, s. 1.) 


§ 95-36.4. Voluntary arbitrators.—(a) It shall be the duty of the Com- 
missioner of Labor to maintain a list of qualified and public-spirited citizens who 
will serve as arbitrators. All appointments of a single arbitrator or member of an 
arbitration panel by the Commissioner of Labor shall be made from the list of 
qualified arbitrators maintained by him. 

(b) No person named by the Commissioner of Labor to act as an arbitrator in 
a dispute shall be qualified to serve as such arbitrator if such person has any finan- 
cial or other interest in the company or labor organization involved in the dispute. 


M945, © .1045,.s5-45 1951;,c::1103, 9:1.) 


§ 95-36.5. Fees and expenses.—(a) All the costs of any arbitration pro- 
ceeding under this article, including the fees and expenses of the arbitrator or ar- 
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bitration panel, shall be paid by the parties to the proceeding in accordance with 
any agreement between them. In the absence of such an agreement, the award in 
the proceeding shall normally require the payment of such fees, expenses and other 
proper costs by one or more of the parties: Provided, that if the Commissioner of 
Labor deems that the public interest so requires, he may provide for the payment 
to any arbitrator appointed by him of per diem compensation at the rate established 
by the Commissioner, and actual travel and other necessary expenses incurred 
while performing duties arising under this article. 

(b) In cases where an arbitrator has been appointed by the Commissioner, the 
Department of Labor may furnish necessary stenographic, clerical and technical 
service and assistance to the arbitrator or arbitration panel. 

(c) Expenditures of public funds authorized under this section shall be paid 
from funds appropriated for the administration of this article. (1945, c. 1045, s. 
Or LOA CeO Gass oe oot Cand Oo mom) 


§ 95-36.6. Appointment of arbitrators.—The parties may by agreement 
determine the method of appointment of the arbitrator or arbitration panel. If the 
parties have agreed upon arbitration under this article and have not otherwise 
agreed upon the number of arbitrators or the method for their appointment, the 
controversy shall be heard and decided by a single arbitrator designated in such 
manner as the Commissioner of Labor shall determine. Any person or agency 
selected by agreement or otherwise to appoint an arbitrator or arbitrators shall 
send by registered mail to each of the parties to the proposed proceeding notice of 
the demand for arbitration. The arbitrator or arbitration panel, as the case may be, 
shall have such powers and duties as are conferred by the voluntary agreement of 
the parties, and, if there is no agreement to the contrary, shall have power to de- 
cide the arbitrability as well as the merits of the dispute. (1945, c. 1045, s. 5; 
1947 Ceo 70) SS oral Ons Cre LOS sre Le) 


§ 95-36.7. Arbitration procedure.—Upon the selection or appointment 
of an arbitrator or arbitration panel in any labor dispute, a statement of the issues 
or questions in dispute shall be submitted to said arbitrator or panel in writing, 
signed by one or more of the parties or their authorized agents. The arbitrator or 
panel shall appoint a time and place for the hearing, and notify the parties thereof, 
and may postpone or adjourn the hearing from time to time as may be necessary, 
subject to any time limits which are agreed upon by the parties. If any party neg- 
lects to appear before the arbitrator or panel after reasonable notice, the arbitrator 
or panel may nevertheless proceed to hear and determine the controversy. Unless 
the parties have otherwise agreed, the findings and decision of a majority of an arbi- 
tration panel shall constitute the award of the panel and, if a majority vote of the 
panel cannot be obtained, then the findings and decision of the impartial chairman 
of the panel shall constitute such award. To be enforceable, the award shall be 
handed down within sixty (60) days after the written statement of the issues or 
questions in dispute has been received by the arbitrator or panel, or within such 
further time as may be agreed to by the parties. (1945, c. 1045, s. 5; 1947, c. 379, 
Sotiico als Cal L035 Ss. 12) 


§ 95-36.8. Enforcement of arbitration agreement and award.—(a) 
Written agreements to arbitrate labor disputes, including but not restricted to 
controversies relating to wages, hours and other conditions of employment, shall 
be valid, enforceable and irrevocable, except upon such grounds as exist in law or 
equity for the rescission or revocation of any contract, in either of the following 
cases: 

(i) Where there is a provision in a collective bargaining agreement or any other 
contract, hereafter made or extended, for the settlement by arbitration of a con- 
troversy or controversies thereafter arising between the parties ; 

(ii) Where there is an agreement to submit to arbitration a controversy or con- 
troversies already existing between the parties. 
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(b) Any arbitration award, made pursuant to an agreement of the parties de- 
scribed in subsection (a) of this section and in accordance with this article, shall 
be final and binding upon the parties to the arbitration proceedings. (1945, c. 


1045.08.05 41947, c:.379,.98..1-3.5 1991,.c2 1103,.s4,14) 


§ 95-36.9. Stay of proceedings.—(a) If any action or proceeding be 
brought in any court upon any issue referable to arbitration under an agreement 
described in subsection (a) of G. S. 95-36.8, the court where the action or proceed- 
ing is pending or a judge of the superior court having jurisdiction in any county 
where the dispute arose shall stay the action or proceeding, except for any tem- 
porary relief which may be appropriate pending the arbitration award, until such 
arbitration has been had in accordance with the terms of the agreement. The ap- 
plication for stay may be made by motion in writing of a party to the agreement, 
but such motion must be made before answer or demurrer to the pleading by which 
the action or proceeding was begun. 

(b) Any party against whom arbitration proceedings have been initiated may, 
within 10 days after receiving written notice of the issue or questions to be passed 
upon at the arbitration hearing, apply to any judge of the superior court having 
jurisdiction in any county where the dispute arose for a stay of the arbitration upon 
the ground that he has not agreed to the arbitration of the controversy involved. 
Any such application shall be made in writing and heard in a summary way in the 
manner and upon the notice provided by law or rules of court for the making and 
hearing of motions generally, except that it shall be entitled to priority in the in- 
terest of prompt disposition. If no such application is made within said ten-day 
period, a party against whom arbitration proceedings have been initiated cannot 
raise the issue of arbitrability except before the arbitrator and in proceedings sub- 
sequent to the award. 

(c) Any party against whom an arbitration award has been issued may, within 
10 days after receiving written notice of such award, apply to any judge of the 
superior court having jurisdiction in any county where the dispute arose for a stay 
of the award upon che ground that it exceeds the authority conferred by the arbi- 
tration agreement. Any such application shall be made in writing and heard in a 
summary way in the manner and upon the notice provided by law or rules of court 
for the making and hearing of motions generally, except that it shall be entitled to 
priority in the interest of prompt disposition. If no such application is made with- 
in said ten-day period, a party against whom arbitration proceedings have been 
initiated cannot raise the issue of arbitrability except before the arbitrator or arbi- 
trators, or in proceedings to enforce the award. Any failure to abide by an award 
shall not constitute a breach of the contract to arbitrate, pending disposition of a 
timely application for stay of the award pursuant to this paragraph. (1951, ¢. 
eLOSWSeel 2) 

Applied in Calvine Cotton Mills, Inc. v. 
Textile Workers Union, 238 N. C. 719, 79 
Sees)! 18h) (1953): 


ARTICLE 7. 
Board of Boiler Rules and Bureau of Boiler Inspection. 


§ 95-54. Board of Boiler Rules created; members, appointment, 
and qualifications; terms of office; vacancies; meetings.—There is here- 
by created the North Carolina Board of Boiler Rules consisting of six members, 
of whom five shall be appointed to the Board by the Governor, one for a term of 
one year, one for a term of two years, one for a term of three years, one for a 
term of four years and one for a term of five years. At the expiration of their 
respective terms of office, their successors shall be appointed for terms of five 
years each. Upon the death or incapacity of any member, the vacancy for the 
remainder of the term shall be filled with a representative of the same class. 
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Of these five appointed members, one shall be a representative of the owners 
and users of steam boilers within the State of North Carolina, one a representa- 
tive of the boiler manufacturers or a boilermaker who has had not less than 
five years’ practical experience as a boilermaker within the State of North 
Carolina, one a representative of a boiler inspection and insurance company 
licensed to do business within the State of North Carolina, one a representative 
of the operating steam engineers in the State of North Carolina, and one a 
licensed heating contractor. The sixth member shall be the Commissioner of 
Labor, who shall be chairman of the Board. The Board shall meet at least twice 
yearly at the State capital or other place designated by the Board. (1935, c. 
DLO, St) el 995s Ca 500) 
Editor’s Note.—The 1953 amendment 
rewrote this section. 


§ 95-55, Formulation of rules and regulations.—The Board shall for- 
mulate rules and regulations for the safe and proper construction, installation, re- 
pair, use and operation of steam boilers, steam and hot water heating boilers, and 
hot water supply tanks and steam or hot water boilers fired or unfired in this State. 
The rules and regulations so formulated shall conform as nearly as possible to the 
boiler code of the American Society of Mechanical Engineers and amendments 
and interpretations thereto made and approved by the council of the Society. 
(1935 ¢00326,ise ll 31951 We 1107,-s,/1e) 


Editor’s Note.—The 1951 amendment in- 
serted the words “steam and hot water 
heating boilers, and hot water supply tanks 
and steam or hot water boilers fired or un- 


tory act also provided: “Nothing in this 
act shall apply to vessels or equipment 
used in refrigeration, air conditioning or 
cooling systems.” 


fired” in the first sentence. The amenda- 


§ 95-57. Compensation and expenses of Board.—The members of the 
Board of Boiler Rules, exclusive of the chairman thereof, shall serve without sal- 
ary but shall be paid a subsistence and travel allowance in accordance with the gen- 
eral provisions of the biennial Appropriations Act, for not to exceed twenty days 
in any year while in the performance of their duties as members of the Board, to 
be paid in the same manner as in case of other State officers.. The chairman of the 
Board of Boiler Rules shall countersign all vouchers for expenditures under this 
section, (1935, ¢ 326, s: 351951, ¢.91107,.s. 11.) 


Editor’s Note.—The 1951 amendment re- 
wrote the first sentence. 


§ 95-58. Effect of article on boilers installed prior to enactment.— 
This article shall not be construed as in any way preventing the use or sale of steam 
boilers and steam and hot water heating boilers and hot water supply tanks and 
boilers in this State which shall have been installed or in use in this State prior to 
the taking effect of this article and which shall have been made to conform to the 
rules and regulations of the Board of Boiler Rules governing existing installations 
as provided in § 95-66. (1935, c. 326, s. 4; 1951, c. 1107, s. 2.) 

Editor’s Note.—The 1951 amendment in- 


heating boilers and hot water supply tanks 
serted the words “and steam and hot water 


and boilers”. 


§ 95-60. Certain boilers excepted.—This article shall not apply to boilers 
under federal control or to stationary boilers used by railroads which are inspected 
regularly by competent inspectors, or to boilers used solely for propelling motor 
road vehicles ; or to boilers of steam fire engines brought into the State for tempo- 
rary use in times of emergency to check conflagrations; or to portable boilers used 
for agricultural purposes only or for pumping or drilling in the open field for water, 
gas or coal, gold, talc or other minerals and metals; or to hot water supply tanks 
and boilers fired or unfired, which are located in private residences or in apartment 
houses of less than six (6) families; or to steam boilers used for heating purposes 
carrying a pressure of not more than 15 pounds per square inch gauge, and which 
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are located in private residences or in apartment houses of less than six (6) fam- 
ilies; or to hot water heating boilers carrying a pressure of not more than 30 
pounds per square inch gauge, and which are located in private residences or in 
apartment houses of less than six (6) families. (1935, c. 326, s. 6; 1937, c. 125, 
Sera Goliewl107,isi3.) 


Editor’s Note.— section following the semicolon in line 
The 1951 amendment rewrote all of this seven. 


§ 95-61. Powers of Commissioner of Labor; creation of Bureau of 
Boiler Inspection. 

(b) To have free access for himself and his chief boiler inspector and deputies, 
during reasonable hours, to any premises in the State where a steam boiler or steam 
or hot water heating boiler or hot water supply tank or boiler fired or unfired is 
built or being built or is being installed or operated, for the purpose of ascertaining 
whether such boiler or tank is built, installed or operated in accordance with the 
provisions of this article. 

(e) To enforce the laws of the State governing the use of steam boilers and 
steam and hot water heating boilers and hot water supply tanks and boilers fired 
and unfired and to enforce the rules and regulations of the Board of Boiler Rules. 

(f) To keep a complete record of the type, dimensions, age, condition, pressure 
allowed upon, location and date of the last inspection of all steam boilers and steam 
and hot water heating boilers and hot water supply tanks and boilers fired and un- 
fired to which this article applies. 

rome 1075S. 4.) 

Editor’s Note. — The 1951 amendment fired and unfired. As the rest of the section 
made subsections (b), (e) and (f) ap- was not changed, only these subsections 
plicable to steam and hot water heating are set out. 
boilers, hot water supply tanks and boilers 


§ 95-62. Special inspectors; certificate of competency; fees.—In 
addition to the deputy boiler inspectors authorized by § 95-61, the Commissioner 
of Labor shall, upon the request of any company authorized to insure against loss 
from explosion of boilers in this State, issue commissions as special inspectors to 
any qualified boiler inspectors of said company who have certificates of competency. 
To be entitled to a certificate of competency a boiler inspector must either— 


(1) Have passed the examination for inspectors provided for by G. S. 95-63, or 

(2) Have passed an examination on boiler inspection in a state having stand- 
ards therefor equal to this State, or 

(3) Hold a certificate from the National Board of Boiler and Pressure Vessel 
Inspectors. 

The commission shall be in the form of a credential card for which a fee of $2.00 
must be paid. The commission remains in force until the next succeeding December 
31, and must be renewed annually thereafter. 

Such special inspectors shall receive no salary from, nor shall any of their ex- 
penses be paid by, the State, and the continuance of a special inspector’s commis- 
sion shall be conditioned upon his continuing in the employ of a boiler inspection 
and insurance company duiy authorized as aforesaid and upon his maintenance of 
the standards imposed by this article. Such special inspectors shall inspect all steam 
boilers insured by their respective companies, and the owners of such insured boil- 
ers shall be exempt from the payment of the fees provided for in § 95-68. Fach 
company employing such special inspectors shall, within 30 days following each 
annual internal inspection made by such inspectors, file a report of such inspection 
with the Commissioner of Labor. (1935, c. 326, s. 8; 1951, c. 544, s. 1.) 

Editor’s Note.—The 1951 amendment re- 
wrote this section. 


§ 95-63. Examination for inspectors; revocation of commission.— 
Application for examination as an inspector of boilers shall be in writing, and in 
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duplicate, upon forms furnished by the Department of Labor, and shall be accom- 
panied by a fee of ten ($10.00) dollars. 

Examination for deputy or special inspectors shall be given by the Board of 
Boiler Rules or by at least two examiners to be appointed by said Board and must 
be written or part written and part oral recorded in writing and must be confined 
to questions the answers to which will aid in determining the fitness and com- 
petency of the applicant for the intended service and must be of uniform grade 
throughout the State. In case an applicant for an inspector’s appointment or com- 
mission fails to pass this examination, he may appeal to the Board of Boiler Rules 
for a second examination which shall be given by said Board, or if by examiners 
appointed by said Board, then by examiners other than those by whom the first 
examination was given and these examiners shall be appointed forthwith to give 
said second examination. Upon the result of this examination on appeal, the Board 
shall determine whether the applicant be qualified. The record of any applicant’s 
examination, whether original or on appeal, shall be accessible to him and his em- 
ployer. If the applicant is successful in passing the said examination, he is entitled 
to a certificate of competency. 


A commission may be revoked by the Commissioner of Labor upon the recom- 
mendation of the chief inspector of boilers, for the incompetence or untrustworthi- 
ness of the holder thereof or for willful falsification of any matter or statement con- 
tained in his application or in a report of any inspection. A person whose com- 
mission is revoked may appeal from the revocation to the Board of Boiler Rules 
which shall hear the appeal and either set aside or affirm the revocation and its 
decision shall be final. The person whose commission has been revoked shall be 
entitled to be present in person and by counsel on the hearing of the appeal. Ifa 
certificate or commission is lost or destroyed, a new certificate or commission shall 
be issued in its place without another examination. A person who has failed to 
pass the examination for a commission or whose commission has been revoked 
shall be entitled to apply for a new examination and commission after ninety days 
Bas such failure or revocation. (1935, c. 326, s. 9; 1951, c. 544, s. 2: c. 1107, s. 

:) 

Editor’s Note.——The first 1951 amend- “steam” formerly appearing before the 

ment added the first paragraph and the last word “boilers” in the second line of the 


sentence of the present second paragraph. last paragraph. 
The second 1951 amendment deleted 


§ 95-64.1. Inspection of low pressure steam heating boilers, hot 
water heating and supply boilers and tanks.—(a) This section applies only 
to low pressure steam heating boilers, hot water heating boilers, hot water supply 
boilers and hot water supply tanks, fired or unfired. 

(b) On and after July 1, 1951, each boiler or tank used or proposed to be used 
within this State, except boilers or tanks exempt under G. S. 95-60, shall be 
thoroughly inspected as to their construction, installation, condition and operation 
as follows: 

(1) Boilers and tanks shall be inspected both internally and externally bienni- 
ally where construction will permit; provided that a grace period of two (2) 
months longer than the twenty-four (24) months’ period may elapse between in- 
ternal inspections of a boiler or tank while not under pressure or between external 
inspections of a boiler or tank while under pressure. ‘The inspection herein re- 
quired shall be made by the chief inspector, or by a deputy inspector or by a spe- 
cial inspector, provided for in this article. 

(2) If at any time a hydrostatic test shall be deemed necessary, it shall be made, 
at the discretion of the inspector, by the owner or user thereof. 

(3) All boilers or tanks to be installed in this State after the date upon which 
the rules and regulations of the Board relating to such boilers or tanks become ef- 
fective shall be inspected during construction as required by the applicable rules 
and regulations of the Board by an inspector authorized to inspect boilers and tanks 
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in this State, or, if constructed outside the State, by an inspector holding a certifi- 
cate from the National Board of Boiler and Pressure Vessel Inspectors, or a cer- 
tificate of competency as an inspector of boilers for a state that has a standard of 
examination substantially equal to that of this State provided by G. S. 95-63. 

(4) If upon inspection, a boiler or tank is found to comply with the rules and 
regulations of the Board, the owner or user thereof shall pay directly to the chief 
inspector, the sum of one dollar ($1.00) and the chief inspector, or his duly author- 
ized representative, shall issue to such owner or user an inspection certificate bear- 
ing the date of inspection and specifying the maximum pressure under which such 
boiler or tank may be operated. Such inspection certificate shall be valid for not 
more than twenty-six (26) months. Certificates shall be posted under glass in the 
room containing the boiler or tank inspected or in the case of a portable boiler or 
tank in a metal container to be fastened to the boiler or to be kept in a tool box ac- 
companying the boiler. 

(5) No inspection certificate issued for an insured boiler or tank inspected by 
a special inspector shall be valid after the boiler or tank for which it was issued 
shall cease to be insured by a company duly authorized by this State to carry such 
insurance. 

(6) The chief inspector or his authorized representative may at any time sus- 
pend an inspection certificate when, in his opinion, the boiler or tank for which it 
was insured, cannot be operated without menace to public safety, or when the boiler 
or tank is found not to comply with the rules and regulations herein provided. A 
special inspector shall have corresponding powers with respect to inspection certifi- 
cates for boilers or tanks insured by the company employing him. Such suspen- 
sion of an inspection certificate shall continue in effect until such boiler or tank 
shall have been made to conform to the rules and regulations of the Board, and 
until said inspection certificate shall have been reinstated. (1951, c. 1107, s. 6.) 


§ 95-65.1. Operation of unapproved low pressure steam heating 
boilers, or hot water heating and supply boilers and tanks prohibited. 
—On and after July 1, 1951, it shall be unlawful for any person, firm, partnership, 
or corporation to operate under pressure in this State a low pressure steam 
heating boiler, hot water heating boiler, hot water supply boiler or hot water 
supply tank, fired or unfired, to which this article applies without a valid in- 
spection certificate as provided for in this article. The operation of any such boiler 
or tank without an inspection certificate shall constitute a misdemeanor on the 
part of the owner, user, or operator thereot and be punishable by a fine not ex- 
ceeding one hundred dollars ($100) or imprisonment not to exceed 30 days, or 
both im the discretion of the court. (1951, c. 1107,.s., 7.) 


§ 95-66. Installation of boilers not conforming to requirements 
prohibited; boilers now in use to conform.—No steam boiler or steam or hot 
water heating boiler or hot water supply tank or boiler, fired or unfired which does 
not conform to the rules and regulations formulated by the Board of Boiler Rules 
governing new installations shall be installed in this State after six months from 
the date upon which the said rules and regulations shall become effective by 
the approval of the Governor. 

All boilers and tanks installed and ready for use, or being used, before the said 
six months shall have elapsed, shall be made to conform to the rules and regu- 
lations of the Board of Boiler Rules governing existing installations and the 
formula therein prescribed shal] be used in determining the maximum allowable 
working pressure for such boilers and tanks. (1935, c. 326, s. 12; 1951, c. 1107, 
Ss...) 


Editor’s Note-——The 1951 amendment re- 
wrote this section. 


§ 95-67. Inspection of boilers during construction in State: ontcide 
State. — All steam boilers and steam and hot water supply tanks and boilers 
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to be installed after six months from the date upon which the rules and regulations 
of the Board of Boiler Rules shall become effective by the approval of the Gov- 
ernor shall be inspected during construction by an inspector authorized to in- 
spect boilers in this State, or if constructed outside the State, by an inspector 
holding a certificate ot authority from the Commissioner of Labor of this State, 
which certificate shall be issued by the said Commissioner of Labor to any in- 
spector who holds a certificate of authority to inspect steam boilers issued by a 
state which shall have adopted boiler rules that require standards of construc- 
tion and operation substantially equal to those of this State, or an inspector who 
holds a certificate of inspection issued by the National Board of Boiler and 
Pressure Vessel Inspectors. (1935, c. 326, s. 12; LOS lier 1 LO7 eee Oe 

Editor’s Note.—The 1951 amendment in- lieu of the word “boilers” formerly appear- 
serted the words “steam boilers and steam ing in the first line. 
and hot water supply tanks and boilers” in 


§ 95-68. Fees for internal and external inspections.—The person us- 
ing, operating or causing to be operated any boiler listed in this section, required 
by this article to be inspected by the chief boiler inspector or a deputy inspector, 
shall pay to the inspector, for the inspection of any such boiler, fees in accordance 
with the following schedule: 

Miniature boilers, which do not exceed 18 inches inside diameter of shell, 

100 pounds per square inch maximum allowable working pressure : 


General linspectiony cd. sc kes diecast A ee, $ 5.00 
Fire tube boilers with hand holes only: 
Internal, inspectione, tinct: asso Gcecuhnas alee ee eee oe 6.00 


External inspection while under pressure 
Fire tube boilers with man holes: 
Internal :inspectiOtties.'.ave.ceuds che cris wee ee oe 12.00 


External inspection’ while under*pressure’.. . 20. ...- oot) ee 4.00 
Water tube boiler (coil type): 

General. inspection) 22. tot. cake Seas eee, eee 6.00 
Water tube boilers with not more than 500 square feet of heating surface: 

Internal inspection ists 128i ae hon PI oe ne ee 6.00 

External inspection whilejunder’ pressure =... 5.002. . eee 4.00 
Water tube boilers with more than 500 but not more than 3000 square 

feet of heating surface: 

Intertral inspection “22 S's ee ae es ee 12.00 

External: inspection while under presstire’...... 0.6... . #0. 0) eee 4.00 
Water tube boilers with more than 3000 square feet of heating surface: 

Internal inspection? 1.05 3.2 bee Gee eee aes tee 20.00 

External inspection while under, pressure 4)... .-- vs 0 ree ee 6,00 


Provided, that one ($1.00) dollar of each internal inspection fee shall be the 
fee for the certificate of inspection required by § 95-64. The inspector shall give 
receipts for said fees and shall pay all sums so received to the Commissioner of 
Labor, who shall pay the same to the Treasurer of the State. The Treasurer of 
the State shall hold the fees collected under this section and under § 95-64 in 
a special account to pay the salaries and expenses incident to the administration 
of this article, the surplus, with the approval of the Director of the Budget, to be 
added to the appropriation of the Division of Standards and Inspections of the 
Department of Labor for its general inspectional service. (1935, c. 326, s. 13; 
19375, C. 125,15.03 ) LOS0 eer soles 1951 cl 544 15.038) 

Editor’s Note.— 

The 1951 amendment rewrote the first 
paragraph and the appended schedule. 


§ 95-68.1. Other inspection fees.—The person using, operating or caus- 
ing to be operated any low pressure steam heating boiler, hot water heating boiler, 
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hot water supply boiler, or hot water supply tank, fired or unfired, required by 
this article to be inspected by the chief boiler inspector or a deputy inspector, 
shall pay to the inspector for the biennial inspection of any such boiler or tank 
fees in accordance with the following schedule: Provided that one dollar ($1.00) 
of each inspection fee shall be the fee for the certificate of inspection required 
by G. S. 95-64.1: 


Low pressure steam and hot water boilers, eauipped only with hand holes 


PCE ASHOULL PINES Perit nets ott. ty eaters oe seu eee mies tes $3.00 
Low pressure steam and hot water boilers, equipped with manhole .... 5.00 
Pete ALCL SUD DIY BUOUCHS ME str Sette oy Weck ec ss os able oa eee 3 2.00 
Menke Abatlare not “equipped with manhole; . 00.2... veces oceee sees 2.00 
MariceweComippede Wilh ZINATINOLG™ s,s is ..a,0 2 tates eek aicle eines Mince cs 4.00 


(IDS 1c 4110/7; s) 10.) 


§ 95-69.1. Appeals to Board.—Any person aggrieved by an order or act 
of the Commissioner of Labor, or the chief inspector, under this article may, with- 
in 15 days after notice thereof, appeal from such order or act to the Board which 
shall, within 30 days thereafter, hold a hearing after having given at least 10 
days’ written notice to all interested parties. The Board shall, within 30 days 
after such hearing, issue an appropriate order either approving, modifying or dis- 
approving said order or act. A copy of such order by the Board shall be delivered 
tOrclemterected parties, ~(1951/)"¢, 1107, 7s) 12.) 





§ 95-69.2. Court review of orders and decisions.—(a) Any order or 
decision made, issued or executed by the Board shall be subject to review in 
the superior court of the county in which the inspection took place on petition 
by any person aggrieved filed within 30 days from the date of the delivery of a 
copy of the order or decision made by the Board to such person. A copy of such 
petition for review as filed with and certified to by the clerk of said court shall 
be served upon the chairman of the Board. If such petition for review is not 
filed within the said 30 days the parties aggrieved shall be deemed to have waived 
the right to have the merits of the order or decision reviewed and there shall be 
no trial of the merits thereof by any court to which application may be made by 
petition or otherwise, to enforce or restrain the enforcement of the same. 

(b) The chairman of the Board shall within 30 days, unless the time be ex- 
tended by order of court, after the service of the copy of the petition for review 
as provided in paragraph (a) of this section, cause to be prepared and filed with 
the clerk of the superior court of Wake County a complete transcript of the 
record of the hearing, if any, had before the Board, and a true copy of the order 
or decision duly certified. The order or decision of the Board if supported by 
substantial evidence shall be presumed to be correct and proper. The court may 
change the place of hearing, (1) upon consent of the parties; or (2) when the con- 
venience of witnesses and the end of justice would be promoted by the change; 
or (3) when the judge has at any time been interested as a party or counsel. 
The cause shall be heard by the trial judge as a civil case upon transcript of the 
record for review of findings of fact and errors of law only. It shall be the duty 
of the trial judge to hear and determine such petition with all convenient speed 
and to this end the cause shal! be placed on the calendar for the next succeeding 
term for hearing ahead of all cther cases except those already given priority by 
law. If on the hearing before the trial judge it shall appear that the record filed 
by the chairman of the Board is incomplete, he may by appropriate order direct 
the chairman to certify any or all parts of the record so omitted. 

(c) The trial judge shall have jurisdiction to affirm or to set aside the order 
or decision of the Board and to restrain the enforcement thereof. 

(d) Appeals from all final orders and judgments entered by the superior court 
in reviewing the orders and decisions of the Board may be taken to the Supreme 
Court of North Carolina by any party to the action as in other civil cases. 
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(e) The commencement of proceedings under this section shall not operate as 
a stay ot the Board’s order or decision, unless so ordered by the court. 

(f) The following rights may be exercised by any party in lieu of the right 
of review provided by the above subsections (a) through (d): 

The person aggrieved by any order or decision of the Board may, within 30 
days after delivery to him of a copy of the Board’s order or decision, file an ap- 
peal and a request for trial de novo and right to jury trial in the superior court 
of the county in which the inspection took place. Such right must be granted. 
However, unless such appeal and request for right to trial de novo and jury 
trial is filed as provided above, such right shall be deemed waived. In the event 
of such trial de novo, the Board shall file with the clerk of said superior court 
a certified copy of the Board’s order or decision from which appeal is taken, 
and also, upon written request filed 10 days prior to the trial, furnish to the 
appealing party a copy of the transcript of the record of the hearing held before 
the Board. Any party to the action may take appeal to the superior court from 
any final order and judgment entered by the superior court after any such trial 


de novo or jury trial, which appeal shall be as in other civil actions. 


1107; .s12 7195388 675s 4105) 
Editor’s Note——The 1953 amendment 


inserted “as” in line three of subsection 


(d). 


(1951 Fe! 


ARTICLE 10. 


Declaration of Policy as to Labor Organizations. 


§ 95-78. Declaration of public policy. 


Provisions for a “closed shop” in agree- 
ments executed subsequent to the effective 
date of this article, and such provisions in 
extensions of prior contracts executed sub- 
sequent to that date, are contrary to public 
policy and void. In re Port Publishing Co., 
231 IN. tC.0395, 525... (2d), 366,140. L, 
R. (2d) 842 (1950). 

Article Is in Force Except as Limited 
by National Labor Legislation—Except to 
the extent Congress, in enacting labor 
legislation related to interstate commerce, 
has pre-empted the field, this article is 
in full force and effect. Hudson v. At- 
lantic Coast Line R. Co., 242 N. C. 650, 
89 S. E. (2d) 441 (1955). 

Union Shop Agreement Valid under 
Federal Railway Labor Act. — A union 
shop agreement, complying in all respects 
with the provisions of the Union Shop 
Amendment of 1951 to the Federal Rail- 


way Labor Act is not void by virtue of 
this article. Hudson v. Atlantic Coast Line 
R. Co., 242 N. C. 650, 89 S. E. (2d) 441 
(1955). 

In an action to restrain alleged unlawful 
picketing pursuant to a conspiracy to force 
plaintiff to violate the State Right to Work 
Law, on motion to show cause why a 
temporary restraining order should not be 
continued, the facts were insufficient to 
show that continuance of the temporary re- 
straining order enjoined the exercise of any 
rights of defendants protected by the Fed- 
eral Labor Management Act, and the or- 
der would not be disturbed, the question 
being determinable upon the evidence to 
be offered upon the hearing upon the 
merits. J. A. Jones Constr. Co. y. Local 
Union 755, etc., 246 N. C7431, 08 6, EB. 
(2d) 852 (1957). 


§ 95-79. Certain agreements declared illegal. 


Void Agreement. — An agreement be- 
tween an employer and its employees 
which makes union membership a prereq- 
uisite of employment is void in this juris- 
diction. In re Port Publishing Co., 231 N. 
C. 395, 57 S. E. (2d) 366, 14 A. L. R. (2d) 
842 (1950). 

With Valid Severable Provisions.— While 
§§ 95-79 to 95-84 preclude “closed shop” 
agreements, these sections do not preclude 


provisions relating to working conditions, 
hours, rates of pay, training of journeymen, 
Overtime, vacation and severance pay, and 
such provisions are severable and may be 
sustained irrespective of the invalidity of 
a “closed shop” provision in the contract. 
In re Port Publishing Co., 231 N. C. 395, 


57S. E. (2d) 366, 14 A. L. R. (2d) 842 
(1950). 
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§ 95-80. Membership in labor or 
ment prohibited. 


Cross Reference. — See note under § 
95-79. 


ganization as condition of employ- 


§ 95-81. Nonmembership as condition of employment prohibited. 


Void Agreement. — An agreement be- jurisdiction. In re Port Publishing Co., 231 
tween an employer and its employees which N. C. 395, 57 S. E. (2d) 366, 14 A. L. R. 
makes nonmembership in a labor union a (2d) 842 (1950). 
prerequisite of employment is void in this 


Chapter 96. 


Employment Security. 


Article 1. Article 8. 
Employment Security Commission. Employment Service Division. 
Sec. Sec. 
96-1.5. Change in names of Division, 96-28. [Repealed.} 
funds, etc. 


96-6. Unemployment Insurance Fund. 


ARTICLE 1, 
Employment Security Commission. 


§ 96-1.5. Change in names of Division, funds, etc.—The purpose of 
this section is to effectuate a change in the name of the ‘Unemployment Com- 
pensation Division” of the Employment Security Commission to ‘(Unemployment 
Insurance Division”; to change the name of “Unemployment Compensation 
Fund” to “Unemployment Insurance Fund”; to change “unemployment com- 
pensation funds” to “unemployment insurance funds”; to change ‘“‘unemployment 
compensation” to “unemployment insurance”; to provide that the program ad- 
ministered by the Employment Security Commission with reference to payment 
of benefits to unemployed individuals under the law be referred to as Unemploy- 
ment Insurance Program rather than Unemployment Compensation Program. 
All moneys now in the “Unemployment Compensation Fund” shall automatically 
inure to the “Unemployment Insurance Fund”. (1953, c. 401, s. 1.) 

Editor’s Note.—This section was codi- Insurance” be substituted for “Unemploy- 
fied from the second paragraph of Session ment Compensation” in certain designated 
Laws 1953, c. 401, s. 1, which in the first sections of this chapter. 

Paragraph directed that “Unemployment 


§ 96-3. Employment Security Commission. 

(b) Divisions.—The Commission shall establish two co-ordinate divisions: 
the North Carolina State Employment Service Division, created pursuant to § 
96-20, and the Unemployment Insurance Division. Each division shall be re- 
sponsible for the discharge of its distinctive functions. Each division shall be 
a separate administrative unit with respect to personnel and duties, except in 
so far as the Commission may find that such separation is impracticable. 

(c) Salaries—The chairman of the Employment Security Commission of 
North Carolina, appointed by the Governor, shall be paid from the [mployment 
Security Administration Fund a salary payable on a monthly basis, which salary 
shall be fixed by the Governor subject to the approval of the Advisory Budget 
Commission; and the members of the Commission, other than the chairman, 
shall each receive ten dollars ($10.00) per day including necessary time spent 
in traveling to and from his place of residence within the State to the place of 
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meeting while engaged in the discharge of the duties of his office and his actual 
traveling expenses, the same to be paid from the aforesaid fund. 
(1953, c. 401, s. 1; 1957, ¢. DALE 25) 


Editor’s Note.— proval of the Advisory Budget Commis- 
The 1953 amendment substituted “Un- sion” for the words “with the approval of 
employment Insurance Division” for “Un- the Council of State.” 


employment Compensation Division” in As only subsections (b) and (c) were 
subsection (b). changed the rest of the section is not set 
The 1957 amendment substituted in sub- out. 


section (c) the words “subject to the ap- 


§ 96-4. Administration. 


(g) Records and Reports.—(1) Each employing unit shall keep true and ac- 
curate employment records, containing such information as the Commission may 
prescribe. Such records shall be open to inspection and be subject to being 
copied by the Commission or its authorized representatives at any reasonable time 
and as often as may be necessary. Any employing unit doing business in 
North Carolina shall make available in this State to the Commission, such in- 
formation with respect to persons, firms, or other employing units performing 
services for it which the Commission deems necessary in connection with the 
administration of this chapter. The Commission may require from any em- 
ploying unit any sworn or unsworn reports, with respect to persons employed 
by it, which the Commission deems necessary for the effective administration of 
this chapter. Information thus obtained shail not be published or be open to 
public inspection (other than to public employees in the performance of their 
public duties) in any manner revealing the employing unit’s identity, but any 
claimant at a hearing before an appeal tribunal or the Commission shall be sup- 
plied with information from such records to the extent necessary for the proper 
presentation of his claims. Any individual may be supplied with information as 
to his potential benefit rights from such records. Any employee or member of 
the Commission who violates any provision of this section shall be fined not 
less than twenty dollars ($20.00) nor more than two hundred dollars ($200.00), 
or imprisoned for not longer than ninety days, or both. All reports, statements, 
information and communications of every character so made or given to the Com- 
mission, its deputies, agents, examiners and employees, whether same be written, 
oral or in the form of testimony at any hearing, or whether obtained by the Com- 
mission from the employing unit’s books and records shall be absolute privileged 
communications in any civil or criminal proceedings other than proceedings in- 
stituted pursuant to this chapter and proceedings involving the administration of 
this chapter: Provided, nothing herein contained shall operate to relieve any 
employing unit from disclosing any information required by this chapter or as 
prescribed by the Commission involving the administration of this chapter. 

(2) If the Commission finds that any employer has failed to file any report 
or return required by this chapter or any regulation made pursuant hereto, or 
has filed a report which the Commission finds incorrect or insufficient, the Com- 
mission may make an estimate of the information required from such employer 
on the basis of the best evidence reasonably available to it at the time, and make, 
upon the basis of such estimate, a report or return on behalf of such employer, 
and the report or return so made shall be deemed to be prima facie correct, and 
the Commission may make an assessment based upon such report and proceed to 
collect contributions due thereon in the manner as set forth in § 96-10 (b) of this 
chapter: Provided, however, that no such report or return shall be made until the 
employer has first been given at least ten days’ notice by registered mail to the 
last known address of such employer: Provided further, that no such report or 
return shall be used as a basis in determining whether such employing unit is an 
employer within the meaning of this chapter. 

(k) State-Federal Co-Operation —In the administration of this chapter, the 
Commission shall co-operate, to the fullest extent consistent with the provisions 
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of this chapter, with the federal agency, official or bureau fully authorized and 
empowered to administer the provisions of the Social Security Act approved 
August 14th, 1935, as amended, shall make such reports, in such form and con- 
taining such information as such federal agency, official or bureau may from time 
to time require, and shall comply with such provisions as such federal agency, 
official, or bureau may from time to time find necessary to assure the correctness 
and verification of such reports; and shall comply with the regulations prescribed 
by such agency, official, or bureau governing the expenditures of such sums as 
may be allotted and paid to this State under Title III of the Social Security Act 
for the purpose of assisting in the administration of this chapter. The Commis- 
sion shall further make its records available to the Railroad Retirement Board, 
created by the Railroad Retirement ‘Act and the Railroad Unemployment In- 
surance Act, and shall furnish to the Railroad Retirement Board at the expense 
of the Railroad Retirement Board, such copies thereof as the Board shall deem 
necessary for its purposes in accordance with the provisions of section three 
hundred three (c) of the Social Security Act as amended. 


Upon request therefor, the Commission shall furnish to any agency of the 
United States charged with the administration of public works or assistance 
through public employment, the name, address, ordinary occupation, and employ- 
ment status of each recipient of benefits, and such recipient’s rights to further 
benefits under this chapter. 

The Commission is authorized to make such investigations, secure and trans- 
mit such information, make available such services and facilities and exercise such 
of the other powers provided herein with respect to the administration of this 
chapter as it deems necessary or appropriate to facilitate the administration of 
any employment security or public employment service law, and in like manner, 
to accept and utilize information, services and facilities made available to this State 
by the agency charged with the administration of such other employment security 
or public employment service law. 

The Commission shall fully co-operate with the agencies of other states and 
shall make every proper effort within its means to oppose and prevent any further 
action which would, in its judgment, tend to effect complete or substantial fed- 
eralization of State unemployment insurance funds or State employment  se- 
curity programs. 


(1) Reciprocal Arrangements.—(1) The Commission is hereby authorized to 
enter into reciprocal arrangements with appropriate and duly authorized agencies 
of other states or of the federal government, or both, whereby: 

(A) Services performed by an individual for a single employing unit for which 
services are customarily performed in more than one state shall be deemed to be 
services performed entirely within any one of the states (i) in which any part of 
such individual’s service is performed or (ii) in which such individual has his 
residence or (iii) in which the employing unit maintains a place of business, pro- 
vided there is in effect, as to such services, an election by the employing unit, ap- 
proved by the agency charged with the administration of such state’s employment 
security law, pursuant to which the services performed by such individual for 
such employing unit are deemed to be performed entirely within such state; 

(B) Potential rights to benefits accumulated under the employment security 
laws of one or more states or under one or more such laws of the federal gov- 
ernment, or both, may constitute the basis for the payment of benefits through 
a single appropriate agency under terms which the Commission finds will be fair 
and reasonable as to all affected interests and will not result in any substantial 
loss to the fund; 

(C) Wages or services, upon the basis of which an individual may become en- 
titled to benefits under an employment security law of another state or of the fed- 
eral government, shall be deemed to be wages for insured work for the purpose 
of determining his rights to benefits under this chapter, and wages for insured 
work, on the basis of which an individual may become entitled to benefits under 
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this chapter shall be deemed to be wages or services on the basis of which un- 
employment insurance under such law of another state or of the federal gov- 
ernment is payable, but no such arrangement shall be entered into unless it con- 
tains provisions for reimbursements to the fund for such of the benefits paid un- 
der this chapter upon the basis of such wages or services, and provisions for re- 
imbursements from the fund for such of the compensation paid under such other 
law upon the basis of wages for insured work, as the Commission finds will be 
fair and reasonable as to all affected interests ; and 

(D) Contributions due under this chapter with respect to wages for insured 
work shall for the purposes of § 96-10 be deemed to have been paid to the fund 
as of the date payment was made as contributions therefor under another state 
or federal employment security law, but no such arrangement shall be entered 
into unless it contains provisions for such reimbursement to the fund of such 
contributions as the Commission finds will be fair and reasonable as to all affected 
interests. 

(E.) The services of the Commission may be made available to such other agen- 
cies to assist in the enforcement and collection of judgments of such other agencies. 

(F) The services on vessels engaged in interstate or foreign commerce for a 
single employer, wherever performed, shall be deemed performed within this 
State or within such other state. 

(G) Services performed by an individual for a single employing unit which 
customarily operates in more than one state shall be deemed to be services per- 
formed entirely within any of the states (1) in which such individual has resi- 
dence or (ii) in which the employing unit maintains a place of business: provided 
there is in effect as to such service an election approved by the agency charged 
with the administration of such state’s employment security law, pursuant to which 
all the services performed by such individual for such employing unit are deemed 
to be performed entirely within such state; provided, further, that no such elec- 
tion shall apply to more than three such individuals. 

(H) Wages earned by an individual in covered employment in more than one 
state which is less than the eligibility requirements of either of such states may 
be combined and constitute the basis for the payment of benefits through a single 
and appropriate agency under terms which the Commission finds will be fair and 
reasonable as to all affected interests and will not result in any substantial loss 
to the fund: Provided, that any benefits paid under the provisions of this sub- 
paragraph shall not be charged to the account of any employer as provided in 
§ 96-9, subsection (c) (2) of this chapter: Provided further, that any such 
wages or services shall be deemed to be within the provisions of subparagraph 
(C) of this subsection. 

(I) Benefits paid by agencies of other states may be reimbursed to such agencies 
in cases where services of the claimant were “employment” under this chapter 
and contributions have been paid by the employer to this agency on remuneration 
paid for such services; provided the amount of such reimbursement shall not ex- 
ceed the amount of benefits such claimant would have been entitled to receive un- 
der the provisions of this chapter. 

(J) Wages earned by an individual in covered employment in one state which 
are as much as the eligibility requirements of such state may be combined with 
wages earned by such individual in one or more other states which are less than 
the eligibility requirements of such other state or states and may constitute the 
basis for the payment of benefits through a single and appropriate agency under 
terms which the Commission finds will be fair and reasonable as to all affected 
interests; provided that any benefits paid based on wages earned in this State 
which are less than the eligibility requirements of this chapter shall not be 
charged to the account of the employer under the provisions of § 96-9 (cyn2ys 

(2) Reimbursements paid from the fund pursuant to clause (C), of paragraph 
(1) of this subsection shall be deemed to be benefits for the purpose of $§ 96-6, 
96-9 and 96-12. The Commission is authorized to make to other states or federal 
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agencies and to receive from such other state or federal agencies, reimbursements 
from or to the fund, in accordance with arrangements entered into pursuant to 
paragraph (1) of this subsection. 


(3) To the extent permissible under the laws and Constitution of the United 
States, the Commission is authorized to enter into or co-operate in arrangements 
whereby facilities and services provided under this chapter and facilities and sery- 
ices provided under the employment security law of any foreign government, may 
be utilized for the taking of claims and the payment of benefits under the Em- 
ployment Security Law of this State or under a similar law of such government. 

(m) The Commission after due notice shall have the right and power to hold 
and conduct hearings for the purpose of determining the rights, status and lia- 
bilities of any “employing unit” or “employer” as said terms are defined by § 
96-8 (e) and § 96-8 (f) and subsections thereunder of this chapter. The Com- 
mission shall have the power and authority to determine any and all questions 
and issues of fact or questions of law that may arise under the Employment 
Security Law that may affect the rights, liabilities and status of any employing 
unit or employer as heretofore defined by the Employment Security Law in- 
cluding the right to determine the amount of contributions, if any, which may 
be due the Commission by any employer. Hearings before the Commission shall 
be conducted and held at the office of the Commission and shall be open to the 
public and shall be stenographically reported and the Commission shall provide 
for the preparation of a record of all hearings and other proceedings. The 
Commission shall provide for the taking of evidence by a hearing officer who 
shall be a member of the legal staff of the Commission. Such hearing officer 
shall have the same power to issue subpoenas, administer oaths, conduct hearings 
and take evidence as is possessed by the Commission and such hearings shall be 
stenographically reported, and he shall transmit all testimony and records of 
such hearings to the Commission for its determination. All such hearings con- 
ducted by such hearing officer shall be scheduled and held in any county in this 
State in which the employing unit or employer either resides, maintains a place 
of business, or conducts business; however, the Commission may require ad- 
ditional testimony at any hearings held by it at its office in Raleigh. From all 
decisions or determinations made by the Commission any party affected thereby 
shall be entitled to an appeal to the superior court. Before such party shall be 
allowed to appeal, he shall within ten days after notice of such decision or de- 
termination, file with the Commission exceptions to the decision or the deter- 
mination of the Commission, which exceptions will state the grounds of objection 
to such decision or determination. If any one of such exceptions shall be over- 
ruled then such party may appeal from the order overruling the exceptions, and 
shall, within ten days after the decision overruling the exceptions, give notice of 
his appeal. When an exception is made to the facts as found by the Commis- 
sion, the appeal shall be to the superior court in term time but the decision or 
determination of the Commission upon such review in the superior court shall 
be conclusive and binding as to all questions of fact supported by any competent 
evidence. When an exception is made to any rulings of law, as determined by 
the Commission, the appeal shall be to the judge of the superior court at 
chambers. The party appealing shall, within ten days after the notice of appeal 
has been served, file with the Commission exceptions to the decision or deter- 
mination overruling the exception which statement shall assign the errors com- 
plained of and the grounds of the appeal. Upon the filing of such statement the 
Commission shall, within thirty days, transmit all the papers and evidence con- 
sidered by it, together with the assignments of errors filed by the appellant to a 
judge of the superior court holding court or residing in some district in which 
such appellant either resides, maintains a place of business or conducts business: 
Provided, however, the thirty-day period specified herein may be extended by 
agreement of parties. If there be no exceptions to any facts as found by the 
Commission the facts so found shall be binding upon the court and it shall be 
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heard by the judge at chambers at some place in the district, above mentioned, of 
which all parties shall have ten days’ notice. 
(1951, c. 332, ss. 1, 18; 1953, c. 401, ss. 1-4; 1955, c. 385, ss. 1, 2; c. 479; 1957; 


c. 1059, s. 1.) 


Editor’s Note.— 

The 1951 amendment substituted “Secre- 
tary of Labor” for “Social Security Ad- 
ministration” in subsection (k), and added 
subparagraph (I) of paragraph (1) of sub- 
section (1). 

The 1953 amendment inserted the third 
sentence in paragraph (1) of subsection 
(g). It changed subsection (k) by sub- 
stituting “federal agency, official, or bu- 
reau” for “Secretary of Labor” in the 
first paragraph, “Unemployment Insurance 
Fund” for “Unemployment Compensation 
Fund” in the fourth paragraph, and “un. 
employment insurance” for “unemploy- 
ment compensation” in the fifth para- 
graph. The amendment also substituted 
“unemployment insurance” for “unem- 
ployment compensation” in paragraph (1) 
(C) of subsection (1), and inserted the 
third, fourth, fifth and sixth sentences of 
subsection (m) in lieu of the former third 
and fourth sentences. 

The first 1955 amendment rewrote the 
first proviso to subsection (1), paragraph 
(1), subparagraph (H), and added sub- 
paragraph (J) to subsection (1), para- 
graph (1). The second 1955 amendment 
corrected a typographical error in act in- 
serting the first 1955 amendment. 

The 1957 amendment struck out the for- 
mer paragraph of subsection (k) author- 
izing and directing the Commission to ap- 
ply for an advance to the Unemployment 
Insurance Fund and to accept responsi- 
bility for its repayment in accordance with 
conditions specified in the Social Security 
Act. 

As the rest of the section was not 
changed by the amendments, only subsec- 
tions (g), (k), (1) and (m) are set out. 

Conclusiveness of Findings of Fact on 
Review.— 

See State v. Kermon, 232 N. C. 342, 60 S. 
FE. (2d) 580 (1950). 

In accord with 1st paragraph in original, 
See Employment Security Comm. v. Mon- 


sees,- 234 N.C, 69,65 3. E. wommues 
(1951); State -v. ‘Coe, "239 N. Cy sae Fons, 
HK. (2d) 177 (1953); In re Stutts, 245 N. 
C. 405,95: S.. B. €2d) 9919 (i957: 

The procedure for hearings before the 
Commission and incident to appeal to the 
superior court is set forth in detail in this 
section. The steps in the procedure are 
these: 1. Order for and notice of hearing 
at which testimony is taken. 2. Notice of 
hearing by Commission (or chairman), 
upon transcript of evidence (when Com- 
mission may require additional evidence), 
after which the Commission (or chair- 
man) shall make findings of fact and its 
determinations predicated thereon. 3. Ex- 
ceptions to the decision of Commission 
(or chairman), stating the grounds of ob- 
jection thereto, must be filed with the 
Commission within ten days after no- 
tice of such decision. 4. Commission (or 
chairman), at a second hearing, passes up- 
on the exceptions so filed; and if any ex- 
ception is overruled then an appeai may be 
taken, within ten days after such decision, 
to the superior court, this appeal being 
from the order overruling the exceptions. 
State v. Skyland Crafts, Inc. 240 N. C. 
727, 883 S. E. (2d) 893 (1954). 

Scope of Review in Superior Court.— 

Review of exceptions to the findings of 
the Employment Security Commission 1s 
limited to determine whether the findings 
are supported by any competent evidence, 
and the superior court may not disregard a 
finding and substitute its own finding in 
lieu thereof. State v. Kermon, 232 N. C. 342, 
60 S. E. (2d) 580 (1950). 

Applied, as to subsection (m), in Em- 
ployment Security Comm. vy. Smith. 235 
N. C. 104, 69 S. E. (2d) 32 (1952); State 
v. Simpson, 238 N. C. 296, 77 S. E. (2d) 
718 (1953). 

Cited in In re Employment Security 
Comm.; '234 N. C. 651, 68 S. E. (2d) 311 
(1951). 


§ 96-5. Employment Security Administration Fund. — (a) Special 
Fund.—There is hereby created in the State treasury a special fund to be known 


as the Employment Security Administr 


posited or paid into this fund shall be 


ation Fund. All moneys which are de- 
continuously available to the Commission 


for expenditure in accordance with the provisions of this chapter, and shall not 
lapse at any time or be transferred to any other fund. The Employment Security 
Administration Fund, except as otherwise provided in this chapter, shall be 
subject to the provisions of the Executive Budget Act (§ 143-1 et seq.) and the 


Personnel Act (§ 143-35 et seq.). 


All moneys in this fund which are received 
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from the federal government or any agency thereof or which are 
by this State for the purpose described in § 96-20 shall be expend 
the purposes and in the amounts found necessary by the Secretary of Labor for 
the proper and efficient administration of this chapter. The fund shall consist of 
all moneys appropriated by this State, all moneys received from the United States 
of America, or any agency thereof, including the Secretary of Labor, and all 
moneys received from any other source for such purpose, and shall also include 
any moneys received from any agency of the United States or any other state as 
compensation for services or facilities supplied to such agency, any amounts re- 
ceived pursuant to any surety bond or insurance policy or from other sources for 
losses sustained by the Employment Security Administration Fund or by rea- 
son of damage to equipment or supplies purchased from moneys in such fund, and 
any proceeds realized from the sale or disposition of any such equipment or supplies 
which may no longer be necessary for the proper administration of this chapter: 
Provided, any interest collected on contributions and/or penalties collected pur- 
suant to this chapter subsequent to June 30th, 1947, shall be paid into the Special 
Employment Security Administration Fund created by subsection (c) of this sec- 
tion. All moneys in this fund shall be deposited, administered, and disbursed in 
the same manner and under the same conditions and requirements as is pro- 
vided by law for other special funds in the State treasury, and shall be maintained 
in a separate account on the books of the State treasury. The State Treasurer 
shall be liable on his official bond for the faithful performance of his duties in con- 
nection with the Employment Security Administration Fund provided for under 
this chapter. Such liability on the official bond shall be effective immediately upon 
the enactment of this provision, and such liability shall exist in addition to any 
liability upon any separate bond existent on the effective date of this provision, 
or which may be given in the future. All sums recovered on any surety bond for 
losses sustained by the Employment Security Administration Fund shall be de- 
posited in said fund. 


(b) Replacement of Funds Lost or Improperly Expended. —If any moneys 
received after June 30th, 1941, from the Secretary of Labor under Title III of the 
Social Security Act, or any unencumbered balances in the Employment Security 
Administration Fund as of that date, or any moneys granted after that date to this 
State pursuant to the provisions of the Wagner-Peyser Act, or any moneys made 
available by this State or its political subdivisions and matched by such moneys 
granted to this State pursuant to the provisions of the Wagner-Peyser Act, are 
found by the Secretary of Labor, because of any action or contingency, to have been 
lost or expended for purposes other than, or in amounts in excess of those found 
necessary by the Secretary of Labor for the proper administration of this chapter, 
it is the policy of this State that such moneys, not available from the Special Em- 
ployment Security Administration Fund established by subsection (c) of this 
section, shall be replaced by moneys appropriated for such purpose from the 
general funds of this State to the Employment Security Administration Fund 
for expenditure as provided in subsection (a) of this section. Upon receipt of 
notice of such a finding by the Secretary of Labor, the Commission shall promptly 
pay from the Special Employment Security Administration Fund such sum if 
available in such fund; if not available, it shall promptly report the amount re- 
quired for such replacement to the Governor and the Governor shall, at the 
earliest opportunity, submit to the legislature a request for the appropriation of 
such amount. This subsection shall not be construed to relieve this State of its 
obligation with respect to funds received prior to July Ist, 1941, pursuant to the 
provisions of Title III of the Social Security Act. 

(c) There is hereby created in the State treasury a special fund to be known 
as the Special Employment Security Administration Fund. All interest and 
penalties, regardless of when the same became payable, collected from cng be 
under the provisions of this chapter subsequent to June 30th, 1947, shall be pat 
into this fund. No part of said fund shall be expended or available for ex- 
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penditure in lieu of federal funds made available to the Commission for the 
administration of this chapter. Said fund shall be used by the Commission for the 
payment of costs and charges of administration which are found by the Secretary 
of Labor not to be proper and valid charges payable out of any funds in the Em- 
ployment Security Administration Fund received from any source, and also 
shall be used by the Commission for incidental extensions, repairs, enlargements 
or improvements. Refunds of interest allowable under § 96-10, subsection (é), 
shall be made from this special fund: Provided, such interest was deposited in said 
fund: Provided further, that in those cases where an employer takes credit for a 
previous overpayment of interest on contributions due by such employer pursuant 
to § 96-10, subsection (e), that the amount of such credit taken for such overpay- 
ment of interest shall be reimbursed to the Unemployment Insurance Fund from 
the Special Employment Security Administration Fund. ‘The Special Employ- 
ment Security Administration Fund, except as otherwise provided in this chapter, 
shall be subject to the provisions of the Executive Budget Act (§ 143-1 et seq.) 
and the Personnel Act (§ 143-35 et seq.). All moneys in this fund shall be de- 
posited, administered, and disbursed in the same manner and under the same 
conditions and requirements as is provided by law for other special funds in the 
State treasury, and shall be maintained in a separate account on the books of 
the State treasury. The State Treasurer shall be liable on his official bond for 
the faithful performance of his duties in connection with the Special Employment 
Security Administration Fund provided for under this chapter. Such liability 
on the official bond shall be effective immediately upon the enactment of this pro- 
vision, and such liability shall exist in addition to any liability upon any separate 
bond existent on the effective date of this provision, or which may be given in 
the future. All sums recovered on any surety bond for losses sustained by the 
Special Employment Security Administration Fund shall be deposited in said 
fund. The moneys in the Special Employment Security Administration Fund 
shall be continuously available to the Commission for expenditure in accordance 
with the provisions of this section. 


(d) The other provisions of this section and § 96-6, to the contrary not- 
withstanding, the Commission is authorized to requisition and receive from its 
account in the unemployment trust fund in the treasury of the United States 
of America, in the manner permitted by federal law, such moneys standing to its 
credit in such fund, as are permitted by federal law to be used for expense of 
administering this chapter and to expend such moneys for such purpose, without 
regard to a determination of necessity by a federal agency. The State Treasurer 
shall be treasurer and custodian of the amounts of money so requisitioned. Such 
moneys shall be deposited, administered, and disbursed in the same manner and 
under the same conditions and requirements as are provided by law for other 
special funds in the State treasury. (Ex. pess., 1936,''c.. 1, ss 13ee Odie 108, 
$97 12,013 7.194700. 326, s.25:.c. 598, sw 1s 1949. ¢. 424,82; 1951, ¢i30 2am 
dO 53 71C,401$).585 11515.) 


Editor’s Note.— ployment Compensation Fund” in subsec- 
The 1951 amendment substituted “Secre- tion (c). It also added the words “and al- 
tary of Labor” for “Social Security Ad- so shall be used by the Commission for 


ministration.” incidental extensions, repairs, enlargements 
The 1953 amendment substituted “Un- or improvements” at the end of the tourth 
employment Insurance Fund” for “Unem-_ sentence of the subsection. 


§ 96-6. Unemployment Insurance Fund.—(a) Establishment and Con- 
trol—There is hereby established as a special fund, separate and apart from 
all public moneys or funds of this State, an Unemployment Insurance Fund, 
which shall be administered by the Commission exclusively for the purposes of 
this chapter. This fund shall consist of: 

(1) All contributions collected under this chapter, together with any interest 
earned upon any moneys in the fund; 
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(2) Any property or securities acquired through the use of moneys belonging 
to the fund; 

(3) All earnings of such property or securities ; 

(4) Any moneys received from the federal unemployment account in the 
unemployment trust fund in accordance with Title XII of the Social Security 
Act as amended. 

All moneys in the fund shall be commingled and undivided. 

(d) Management of Funds upon Discontinuance of Unemployment Trust 
Fund—The provisions of subsections (a), (b), and (c), to the extent that 
they relate to the unemployment trust fund, shall be operative only so long as 
such unemployment trust fund continues to exist, and so long as the Secretary 
of the Treasury of the United States of America continues to maintain for this 
State a separate book account of all funds deposited therein by this State for 
benefit purposes, together with this State’s proportionate share of the earnings 
of such unemployment trust fund, from which no other state is permitted to make 
withdrawals. If and when such unemployment trust fund ceases to exist, or such 
separate book account is no longer maintained, all moneys, properties, or securi- 
ties therein belonging to the Unemployment Insurance Fund of this State shall 
be transferred to the treasurer of the Unemployment Insurance Fund, who shall 
hold, invest, transfer, sell, deposit, and release such moneys, properties, or 
securities in a manner approved by the Commission, in accordance with the pro- 
visions of this chapter: Provided, that such moneys shall be invested in the 
following readily marketable classes of securities: Bonds or other interest-bearing 
obligations of the United States of America or such investments as are now 
permitted by law for sinking funds of the State of North Carolina: and provided 
further, that such investment shall at all times be so made that all the assets of 
the fund shall always be readily convertible into cash when needed for the pay- 
ment of benefits. The treasurer shall dispose of securities or other properties 
belonging to the Unemployment Insurance Fund only under the direction of 
the Commission. 

(e) Benefits shall be deemed to be due and payable under this chapter only 
to the extent provided in this chapter and to the extent that moneys are available 
therefor to the credit of the Unemployment Insurance Fund, and neither the 
State nor the Commission shall be liable for any amount in excess of such sums. 
(i poess.) 1936; (ciel ss. 9, 51819396) 27s iF voliS2) 6) 4; c. 208; 1941, ¢. 
108; 1945, c. 522, s. 4; 1947, c. 326, s. 6; 1953, ¢. AOL Sse Os) 

Editor’s Note.— rest of the section was not affected by the 

The 1953 amendment substituted “Un- amendment only subsections (a), (d) and 


employment Insurance Fund” for “Unem- 
ployment Compensation Fund” in subsec- 
tions (a), (d) and (e). It also rewrote the 


(e) are set out. 
Applied in State v. Skyland Crafts, Inc., 
240 N. C. 727, 83 S. E. (2d) 893 (1954). 


last paragraph of subsection (a). As the 
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Unemployment Insurance Division. 


96-8. Definitions. 

(d) “Contributions” means the money payments to the State Unemployment 
Insurance Fund required by this chapter. 

(e) “Employing unit” means any individual or type of organization, includ- 
ing any partnership, association, trust, estate, joint-stock company, insurance 
company, or corporation, whether domestic or foreign, or the receiver, trustee 
in bankruptcy, trustee or successor thereof, or the legal representative of a de- 
ceased person which has, on or subsequent to January first, one thousand nine 
hundred and thirty-six, had in its employ one or more individuals performing 
services for it within this State. All individuals performing services within this 
State for any employing unit which maintains two or more separate establishments 
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within this State shall be deemed to be employed by a single employing unit 
for all the purposes of this chapter. Each individual employed to perform or to 
assist in performing the work of any agent or employee of an employing unit 
shall be deemed to be employed by such employing unit for all the purposes of 
this chapter unless such agent or employee is an employer subject to the tax im- 
posed by the Federal Unemployment Tax Act, whether such individual was hired 
or paid directly by such employing unit or by such agent or employee, provided 
the employing unit had actual or constructive knowledge of such work: Provided, 
however, that nothing herein, on or after July first, one thousand nine hundred 
thirty-nine, shall be construed to apply to that part of the business of such “em- 
ployers” as may come within the meaning of that term as it is defined in section 
one (a) of the Railroad Unemployment Insurance Act. 

(f{) “Employer” means: 

(1) Any employing unit which in each of twenty different weeks within either 
the current or the preceding calendar year (whether or not such weeks are or 
were consecutive) has, or had in employment, eight or more individuals (not nec- 
essarily simultaneously and irrespective of whether the same individuals are or 
were employed in each such week): Provided, with respect to employment dur- 
ing the calendar year 1956, “employer” means any employing unit which in each 
of twenty different weeks within such calendar year (whether or not such weeks 
are or were consecutive) has, or had in employment, four or more individuals 
(not necessarily simultaneously and irrespective of whether the same individuals 
are or were employed in each such week), and with respect to employment on 
and after January 1, 1957, “employer” means any employing unit which in each 
twenty different weeks within the current or preceding calendar year (whether 
or not such weeks are or were consecutive) has, or had in employment, four 
or more individuals (not necessarily simultaneously and irrespective of whether 
the same individuals are or were employed in each such week): Provided further, 
for the purpose of this subsection, “week” means calendar week, and when a 
calendar week falls partly within each of two calendar years, such week shall be 
deemed to be within the calendar year within which such week ends: Provided 
further, that for purposes of this subsection “employment” shall include services 
which would constitute “employment” but for the fact that such services are 
deemed to be performed entirely within another state pursuant to an election un- 
der an arrangement entered into by the Commission pursuant to subsection (1) 
of § 96-4, and an agency charged with the administration of any other state or 
federal employment security law. 

(2) Any employing unit which acquired the organization, trade or business or 
substantially all the assets thereof, of another which at the time of such acquisition 
was an employer subject to this chapter, or which acquired a part of the or- 
ganization, trade, or business of another, which at the time of such acquisition 
was an employer subject to this chapter; provided, such other would have been 
an employer under paragraph (1) of this subsection, if such part had constituted 
its entire organization, trade, or business; provided further, that § 96-10, sub- 
section (d), shall not be applicable to an individual or employing unit acquiring 
such part of the organization, trade or business. The provisions of § 96-11 (a), 
to the contrary notwithstanding, any employing unit which becomes an employer 
solely by virtue of the provisions of this paragraph shall not be liable for con- 
tributions based on wages paid or payable to individuals with respect to employ- 
ment performed by such individuals for such employing unit prior to the date 
of acquisition of the organization, trade, business, or a part thereof as specified 
herein, or substantially all the assets of another, which at the time of such ac- 
quisition was an employer subject to this chapter. This provision shall not be 
applicable with respect to any employing unit which is an employer by reason 
of any other provision of this chapter. ‘The provisions of this paragraph shall not 
be applicable if the successor within sixty days from the date of the acquisition 
of the organization, trade, or business, or substantially all the assets of the pred- 
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ecessor, or a part thereof as provided herein, files a written request with the 
Commission to be relieved from the provisions of this paragraph, and the Com- 
mission finds the predecessor was an employer at the time of such acquisition 
only because such predecessor had failed to make application for termination of 
coverage as provided in § 96-11 of this chapter. 

(3) Any employing unit which acquired the organization, trade, or business, 
or substantially all the assets thereof, of another employing unit and which, if 
treated as a single unit with such other employing unit, would be an employer 
under paragraph (1) of this subsection. 

(4) Any employing unit which, having become an employer under paragraphs 
(1), (2), or (3), has not, under § 96-11, ceased to be an employer subject to 
this chapter ; or 

(5) For the effective period of its election pursuant to § 96-11 (c) any other 
employing unit which has elected to become fully subject to this chapter. 

(6) Any employing unit not an employer by reason of any other paragraph 
of this subsection, for which, within any calendar year, services in employment 
are or were performed with respect to which such employing unit is or was liable 
for any federal tax against which credit may or could have been taken for con- 
tributions required to be paid into a State Unemployment Insurance Fund; 
provided, that such employer, notwithstanding the provisions of § 96-11, shall 
cease to be subject to the provisions of this chapter during any calendar year if 
the Commission finds that during such period the employer was not subject to 
the provisions of the Federal Unemployment Tax Act and any other provision 
of this chapter. 

(7) Any employing unit with its principal place of business located outside 
of the State of North Carolina, which engages in business within the State of 
North Carolina, and which, during any period of twelve consecutive months, has 
in employment eight or more individuals in as many as twenty different weeks 
shall be deemed to be an employer and subject to the other provisions of this 
chapter. 

(8) Any employing unit which maintains an operating office within this 
State from which the operations of an American vessel operating on navigable 
waters within or within and without the United States are ordinarily and regularly 
supervised, managed, directed, and controlled: Provided, the employing unit 
would be an employer by reason of any other paragraph of this subsection. 

(g) (1) “Employment” means service performed prior to January 1, 1949, 
which was employment as defined in this chapter prior to such date, and any 
service performed after December 31, 1948, including service in interstate com- 
merce, except employment as defined in the Raiiroad Retirement Act and the 
Railroad Unemployment Insurance Act, performed for wage or under any 
contract of hire, written or oral, express or implied, in which the relationship 
of the individual performing such service and the employing unit for which such 
service is rendered is, as to such service, the legal relationship of employer and 
employee. Provided, however, the term “employee” includes an officer of a cor- 
poration, but such term does not include (1) any individual who, under the 
usual common-law rules applicable in determining the employer-employee _ rela- 
tionship, has the status of an independent contractor or (2) any individual (ex- 
cept an officer of a corporation) who is not an employee under such common- 
'aw rules. An employee who is on paid vacation or is on paid leave of absence 
due to illness or other reason shall be deemed to be in employment irrespective 
of the failure of such individual to perform services for the employing unit dur- 
ing such period. 

(2) The term “employment” shall include an individual’s entire service, per- 
formed within or both within and without this State if: 

(A) The service is localized in this State: or 

(B) The service is not localized in any state but some of the service is per- 
formed in this State, and (i) the base of operations, or, if there is no base of 
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operations, then the place from which such service is directed or controlled, is in 
this State; or (ii) the base of operations or place from which such service is 
directed or controlled is not in any state in which some part of the service is per- 
formed, but the individual’s residence is in this State. 

(3) Services performed within this State but not covered under paragraph (2) 
of this subsection shall be deemed to be employment subject to this chapter, if 
contributions are not required and paid with respect to such services under an 
employment security law of any other state or of the federal government. 

(4) Services not covered under paragraph (2) of this subsection, and per- 
formed entirely without this State, with respect to no part of which contributions 
are required and paid under an employment security law of any other state or of 
the federal government, shall be deemed to be employment subject to this chapter 
if the individual performing such service is a resident of this State and the Com- 
mission approves the election of the employing unit for whom such services are 
performed that the entire service of such individual shall be deemed to be em- 
ployment subject to this chapter, and services covered by an election duly ap- 
proved by the Commission in accordance with an arrangement pursuant to sub- 
section (1) of § 96-4 shall be deemed to be employment during the effective period 
of such election. 


(5) Service shall be deemed to be localized within a state if 

(A) The service is performed entirely within such state; or 

(B) The service is performed both within and without such state, but the 
service performed without such state is incidental to the individual’s service 
within the State; for example, is temporary or transitory in nature or consists 
of isolated transactions. 

(6) The term “employment” shall include: 

(A) Services covered by an election pursuant to § 96-11, subsection (c), of 
this chapter ; and 

(B) Services covered by an election duly approved by the Commission in 
accordance with an arrangement pursuant to § 96-4, subsection (1), of this chap- 
ter during the effective period of such election. 

(C) Any service of whatever nature performed by an individual for an em- 
ploying unit on or in connection with an American vessel under a contract of 
service which is entered into within the United States or during the performance 
of which the vessel touches at a port in the United States, if such individual is 
employed on and in connection with such vessel when outside the United States: 
Provided, such service is performed on or in connection with the operations of 
an American vessel operating on navigable waters within or within and without 
the United States and such operations are ordinarily and regularly supervised, 
managed, directed, and controlled from an operating office maintained by the 
employing unit in this State: Provided further, that this subparagraph shall not 
be applicable to those services excluded in subsection (g), paragraph (7), sub- 
paragraph (F) of this section. 

(7) The term “employment” shall not include: 

(A) Service performed in the employ of this State, or of any political sub- 
division thereof, or of any instrumentality of this State or its political sub- 
divisions ; 

(B) Service performed in the employ of any other state or its political sub- 
divisions, or of the United States government, or of an instrumentality of any 
other state or states or their political subdivisions or of the United States. From 
and after March 10, 1941, service performed in the employ of the United States 
government or an instrumentality of the United States exempt under the Con- 
stitution of the United States from the contributions imposed by this chapter, 
except that to the extent that the Congress of the United States shall permit 
states to require any instrumentalities of the United States to make payments 
into an unemployment fund under a state employment security law, all of the 
provisions of this chapter shall be applicable to such instrumentalities, and to 
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services performed for such instrumentalities, in the same manner, to the same 
extent and on the same terms as to all other employers, employing units, in- 
dividuals and services: Provided, that if this State shall not be certified for any 
year-by the Secretary of Labor under section one thousand six hundred and three 
(c) of the Federal Internal Revenue Code, the payments required of such instru- 
mentalities with respect to such year shall be refunded by the Commission from the 
fund in the same manner and within the same period as is provided in § 96-10 (e) 
with respect to contributions erroneously collected. 

(C) Service with respect to which unemployment insurance is payable un- 
der an employment security system established by an act of Congress: Pro- 
vided, that the Commission is hereby authorized and directed to enter into 
agreements with the proper agencies under such act of Congress, which agree- 
ments shall become effective ten days after publication thereof in the manner 
provided in § 96-4 (b) for general rules, to provide reciprocal treatment to 
individuals who have, after acquiring potential rights to benefits under this 
chapter, acquired rights to unemployment insurance under act of Congress, or 
who have, after acquiring potential rights to unemployment insurance under such 
act of Congress, acquired rights to benefits under this chapter; 

(D) Agricultural labor; 

(E) Domestic service in a private home, local college club, or local chapter 
of a college fraternity or sorority ; 


(F) Service performed on or in connection with a vessel not an American 
vessel by an individual, if the individual is performing service on and in con- 
nection with such vessel when outside the United States; or, service performed 
by an individual in (or as an officer or member of the crew of a vessel while it is 
engaged in) the catching, taking, harvesting, cultivating, or farming of any 
kind of fish, shellfish, crustacea, sponges, seaweeds, or other aquatic forms 
of animal and vegetable life (including service performed by any such individual 
as an ordinary incident to any such activity), except (i) service performed in 
connection with the catching or taking of salmon or halibut, for commercial 
purposes, and (11) service performed on or in connection with a vessel of more 
than ten net tons (determined in the manner provided for determining the 
registered tonnage of merchant vessels under the laws of the United States). 

(G) Service performed by an individual in the employ of his son, daughter, 
or spouse, and service performed by a child under the age of twenty-one in the 
employ of his father or mother; 


(H) Service performed in the employ of a corporation, community chest, 
fund, or foundation, organized and operated exclusively for religious, charitable, 
scientific, literary, or educational purposes, or for the prevention of cruelty to 
children or animals, no part of the net earnings of which inures to the benefit 
of any private shareholder or individual ; 

(I) Service performed on and after March 10, 1941, by an individual for 
an employing unit or an employer as an insurance agent or as an insurance 
solicitor or as a securities salesman if all such service performed by such in- 
dividual for such employing unit or employer is performed for remuneration 
solely by way of commission ; 

(J) From and after March 10, 1941, service performed in any calendar 
quarter by any officer, individual or committeeman of any building and loan 
association organized under the laws of this State, or any federal savings and 
loan association, where the remuneration for such service does not exceed forty- 
five dollars in any calendar quarter ; : 

(K) From and after March 10, 1941, service in connection with the collection 
of dues or premiums for a fraternal benefit society, order or association per- 
formed away from the home office, or its ritualistic service in connection with 
any such society, order or association ; i ene 

(L) Services performed in employment as a newsboy, selling or distributing 
newspapers or magazines on the street or from house to house. 
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(M) Except as provided in paragraph (1) of subsection (f) of this section, 
service covered by an election duly approved by the agency charged with the 
administration of any other state or federal employment security law in accord- 
ance with an arrangement pursuant to subsection (1) of § 96-4 during the effec- 
tive period of such election. : 

(N) Notwithstanding any of the other provisions of this subsection, services 
shall be deemed to be in employment if with respect to such services a tax is re- 
quired to be paid under any federal law imposing a tax against which credit 
may be taken for contributions required to be paid into a state unemployment 
insurance fund. 

(O) Casual labor not in the course of the employing unit’s trade or business. 

(P) The term “employment” shall not include services performed in the em- 
ploy of any nationally recognized veterans’ organization chartered by the Con- 
gress of the United States. 

(i) “Fund” means the Unemployment Insurance Fund established by this 
chapter, to which all contributions required and from which all benefits pro- 
vided under this chapter shall be paid. 

(k) “Total and partial unemployment.” 

(1) An individual shall be deemed “‘totally unemployed” in any week with 
respect to which no wages are payable to him and during which he performs no 
services. 

(2) An individual shall be deemed “partially unemployed” in any week in 
which, because of lack of work, he worked less than sixty per cent of the custom- 
ary scheduled full time hours of the industry or plant in which he is employed, 
and with respect to which the wages payable to him are less than his weekly 
benefit amount plus two dollars ($2.00): Provided, however, that the Commis- 
sion may find the customary scheduled full time hours of any individual to be 
less or more than the customary scheduled full time hours of the industry or 
plant in which he is employed, if such individual customarily performs services 
in an occupation which requires that he customarily work a greater or smaller 
number of hours than the customary scheduled full time hours of the industry 
or plant in which he is employed. 

(3) An individual shall be deemed “part totally unemployed” in any week in 
which his earnings from odd job or subsidiary work are jess than his weekly 
benefit amount plus two dollars ($2.00). 

(4) An individual’s week of unemployment shall be deemed to commence 
only after his registration at an employment office, except as the Commission 
may by regulation otherwise prescribe. 

(m) From and after March 10, 1941, “wages” means all remuneration for 
services from whatever source. 

(n) (1) From and after March 10, 1941, “wages” shall include commissions 
and bonuses and any sums paid to an employee by an employer pursuant to an 
order of the National Labor Relations Board or by private agreement, consent 
or arbitration for loss of pay by reason of discharge and the cash value of all 
remuneration in any medium other than cash. ‘The reasonable cash value of 
remuneration in any medium other than cash, and the reasonable amount of 
gratuities shall be estimated and determined in accordance with rules prescribed 
by the Commission: Provided, if the remuneration of an individual is not based 
upon a fixed period or duration of time or if the individual’s wages are paid at 
irregular intervals or in such manner as not to extend regularly over the period 
of employment, the wages for any week or for any calendar quarter for the 
purpose of computing an individual’s right to unemployment benefits only shall 
be determined in such manner as may by authorized regulations be prescribed. 
Such regulations shall, so far as possible, secure results reasonably similar to 
those which would prevail if the individual were paid his wages at regular in- 
tervals: Provided further, that the term “wages” shall not include the amount of 
any payment with respect to services performed on and after January 1, 1953, 
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to, or on behalf of, an individual in its employ under a plan or system established 
by an employing unit which makes provision for individuals in’ its employ gen- 
erally or for a class or classes of such individuals (including any amount paid 
by an employing unit for insurance or annuities, or into a fund, to provide for 
any such payment), on account of (A) retirement, or (B) sickness or accident 
disability, or (C) medical and hospitalization expenses in connection with sick- 
ness or accident disability, or (D) death: Provided, further, wages shall not in- 
clude payment by an employer without deduction from the remuneration of the 
employee of the tax imposed upon an employee under the Federal Insurance 
Contributions Act. 


(2) “Wages” shall not include any payment made to, or on behalf of, an em- 
ployee or his beneficiary from or to a trust which qualifies under the conditions 
set forth in section 401 (a) (1) and (2) of the Internal Revenue Code of 1954 
or under or to an annuity plan which at the time of such payment meets the re- 
quirements of section 401 (a) (3), (4), (5) and (6) of such code and exempt 
from tax under section 501 (a) of such code at the time of such payment, unless 
such payment is made to an employee of the trust as remuneration for services 
rendered as such employee and not as beneficiary of the trust. 

(r) “Benefit year” with respect to any individual means the one-year period 
beginning with the first day of the first week with respect to which such individual 
first registers for work and files a valid claim for benefits, and after the termina- 
tion of such benefit year the next benefit year shall be the next one-year period 
beginning with the first day of the first week with respect to which such individual 
registers for work and files a valid claim for benefits; a valid claim shall 
be deemed to have been filed if such individual, at the time the claim is 
filed, is unemployed and has been paid wages for employment amounting to at 
least the minimum of the qualifying base period wage as set forth in the applicable 
table in § 96-12: Provided, however, that any individual whose employment un- 
der this chapter prior to July first, one thousand nine hundred and thirty-nine, 
shall have been for an employer subject after July first, one thousand nine hundred 
and thirty-nine, to the Railroad Unemployment Insurance Act and some other 
employer subject to this chapter, such individual’s benefit year, if established be- 
fore July first, one thousand nine hundred and thirty-nine, shall terminate on that 
date and if again unemployed after July first, one thousand nine hundred and 
thirty-nine, he shall establish another benefit year after such date with respect 
to employment subject to this chapter. 

(s) For benefit years established on and after July 1, 1953, the term “basi 
period” shall mean the first four of the last six completed calendar quarters im. 
mediately preceding the first day of an individual’s benefit year as defined in sub- 
section (r) of this section. For benefit years established prior to July 1, 1953, 
the term “base period” shall be the same as heretofore defined in this chapter 
immediately prior to this enactment. 

(v) The words “Employment Security Law” as used in this chapter mean any 
law enacted by this State or any other state or territory or by the federal gov- 
ernment providing for the payment of unemployment insurance benefits. (Ex. 
Sees 30, 0. 1 is 10 19387 er 448 ot 510308 CW ss.) L113 <scer52) ss.26;275 
Colin 141 cc. (1087198 1949" © 377, ssi 31t34* cf 552. %ss..11) 2: 1945, ¢ 522 
Somuelie-re 55) ss) 122 1947 fc. 320, sst-l2 c. 598, ss. 15, 81949. ce. 424 “ss. 
poe C025, COO US eChoelus sl eice Soc ness 2 ors 3 1953ier401) ssl, 7-11 - 
NODE ISO 56S) 0148 105 Jee 10590 Gccu12-4)) 


Editor’s Note.— 

The first 1951 amendment inserted in 
subsection (e) the words “unless such 
agent or employee is an emplover subject 
to the tax imposed by the Federal Unem- 
ployment Tax Act.” The second 1951 
amendment substituted ‘(7)” for “(8)” 


near the end of subparagraph (C} of para- 
graph (6) of subsection (g), and substituted 
“Secretary of Labor” for “Social Security 
Administration” in subparagrapn (B) of 
paragraph (7), subsection (g). It also re- 
wrote subparagraph (L) of paragraph (7), 
subsection (g), and substituted in subsec- 
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tion (r) the words “the minimum of the 
qualifying base period wage as set forth in 
the applicable table in § 96-12” for the 
words “two hundred dollars in the ap- 
plicable base period”. 

The 1953 amendment substituted the 
words “unemployment insurance” for “un- 
employment compensation” at several 
places in the section. It also inserted the 
words “week means calendar week, and” 
in line six of subsection (f), added the last 
sentence of paragraph (1) of subsection 
(g), and deleted the former proviso in sub- 
section (m). The amendment rewrote 
paragraph (1) of subsection (n), added 
paragraph (2) to subsection (n) and re- 
wrote subsection (s). 


The 1955 amendment added the first 
proviso to paragraph (1), subsection (f), 
and added “and any sums paid to an em- 
ployee by an employer pursuant to an or- 
der of the National Labor Relations Board 
or by private agreement, consent or ar- 
bitration for loss of pay by reason of dis- 
charge” beginning in the second line of 
paragraph (1), subsection (n). 

The 1957 amendment changed subsec- 
tion (g) by adding to subparagraph (E) 
of paragraph (7) the words “local college 
club, or local chapter of a college fra- 
ternity or sorority.” It changed subsec- 
tion (k) by renumbering paragraph (3) as 
(4) and inserting a new paragraph (3). 
It also rewrote paragraph (2) of subsec- 
tion (n). 

As only subsections (d), (e), (f), (g), 
(i), (k), (m), (n), (r), (s) and (v) were 
affected by the amendments the rest of the 
section is not set out. 


Employer Required to Pay Contribu- 
tions.— Where, prior to the purchase of the 
business by defendant, there had been em- 
ployed therein more than eight individuals 
for twelve weeks during the calendar year, 
and defendant, after purchasing the busi- 
ness, employs more than eight employees 
for sixteen weeks during the remainder of 
the year, defendant is an employer required 
to pay contributions upon the wages of his 
employees under the provisions of the Em- 
ployment Security Act. State v. White- 
ies poodeN C407, 57 1S. (2d) i770 
(1950). 

Purchase of Assets of Covered Em- 
ployer.—Read in context, subsection (f) 
(2) of this section contemplates a trans- 
action in which the purchaser, instead of 
buying physical assets as such, succeeds 
in some real sense to the organization, 
trade or business, or some part thereof, of 
a covered employer, ordinarily as a going 
concern. The underlying idea is that of 
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continuity, the new employing unit suc- 
ceeding to and continuing the business or 
some part thereof of the former employing 
unit. State v. Skyland Crafts, Inc., 240 N. 
C. 727, 83 S. E. (2d) 893 (1954). 

Where defendant company was com- 
posed of new persons, engaged in a new 
business, under a new name, and did not 
purchase the predecessor’s accounts re- 
ceivable, customer lists, good will, right to 
use trade name, or any assets except the 
equipment and raw materials in the plant, 
there was no continuity of organization, 
trade or business such as is contemplated 
by subsection (f) (2) of this section. State 
v. Skyland Crafts, Inc., 240 N. C. 727, 83 
S. E. (2d) 893 (1954). 

Former Burden of Proving Services Do 
Not Constitute Employment.— 

In accord with original. See State v. 
Coe, 239 N. C. 84, 79 S. E. (2d) 177 
(1953). 

The employment contemplated by para- 
graph (g) (1) was to be one for personal 
services rendered for remuneration. Em- 
ployment Security Comm. y. Tinnin. 234 
N. C. 75, 65 S. E. (2d) 884 (1951), 


Shoeshine Boy Held Employee of Bar- 
ber Shop. — Findings were held sufficient 
to support the conclusions of the Employ- 
ment Security Commission that a shoe- 
shine boy “engaged” by a barber shop was. 
an employee and not an independent con- 
tractor, so as to bring the employer within 
the coverage of the Employment Security 
Law during the period in question. State 
Vai COe neo Om INE: 84 79° Se Be Cad ri177 
(1953). 

Evidence Sustaining Finding That Pur- 
chaser of Timber from Municipal Corpo- 
ration was Not Employee.—Evidence that 
a municipal corporation sold certain stand- 
ing timber to defendant at a stipulated 
price per thousand board feet and that in 
connection with the purchase, and that de- 
fendant agreed to remove all sawdust, to 
keep the bushes down and to pile no brush 
on the premises of the corporation, sup- 
ported the finding of the Employment Se- 
curity Commission that the defendant was 
not in the employ of the municipal corpo- 
ration, within the meaning of this section. 
State v. Simpson, 238 N. C. 296, 77 S. E. 
(2d) 718 (1953). 

Evidence Showing Workmen Employees 
and Not Independent Contractors, — See 
Employment Security Comm. v. Monsees, 
234 N. C. 69, 65 S. E. (2d) gs7 (1951). 

Cited in State v. Kermon, 232 N. C. 342, 
60 S. E. (2d) 580 (1950), 
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§ 96-9. Contributions.—(a) Payment—(1) On and after January first, 
one thousand nine hundred and thirty-six, contributions shall accrue and become 
payable by each employer for each calendar year in which he is subject to this 
chapter, with respect to wages for employment (as defined in § 96-8 (g) ). Such 
contributions shall become due and be paid by each employer to the Commis- 
sion for the fund in accordance with such regulations as the Commission may 
prescribe, and shall not be deducted in whole or in part from the remunera- 
tion of individuals in his employ, provided that, on and after July first, one 
thousand nine hundred and forty-one, contributions shall be paid for each 
calendar quarter with respect to wages paid in such calendar quarter for em- 
ployment after December thirty-first, one thousand nine hundred and forty. 
Contributions shall become due on and shall be paid on or before the last day 
of the month following the close of the calendar quarter in which such wages 
are paid and such contributions shall be paid by each employer to the Commis- 
sion for the fund in accordance with such regulations as the Commission may 
prescribe, and shall not be deducted in whole or in part from the remuneration 
of individuals in his employ, provided, further, that if the Commission shall be 
advised by its duly authorized officers or agents that the collection of any con- 
tribution under any provision of this chapter will be jeopardized by delay, the 
Commission may, whether or not the time otherwise prescribed by law for mak- 
ing returns and paying such tax has expired, immediately assess such contribu- 
tions (together with all interest and penalties, the assessment of which is pro- 
vided for by law). Such contributions, penalties and interest shall thereupon be- 
come immediately due and payable, and immediate notice and demand. shall 
be made by the Commission for the payment thereof. Upon failure or refusal 
to pay such contributions, penalties, and interest, it shall be lawful to make col- 
lection thereof as provided by § 96-10 and subsections thereunder and such col- 
lection shall be lawful without regard to the due date of contributions herein 
prescribed, provided, further, that nothing in this paragraph shall be construed 
as permitting any refund of contributions heretofore paid under the law and 
regulations in effect at the time such contributions were paid. 

(2) In the payment of any contributions a fractional part of a cent shall be dis- 
regarded unless it amounts to one-half cent or more, in which case it shall be 
increased to one cent. For the purposes of this section, the term “wages” shall 
not include that part of the remuneration which, after remuneration equal to 
$3,000 has become payable to an individual by an employer with respect to 
employment during the calendar year 1940, becomes payable to such individual 
by such employer with respect to employment during such calendar year, and 
which, after remuneration equal to $3,000 has been paid to an individual by an 
employer with respect to employment during the calendar year 1941, and dur- 
ing any calendar year thereafter, is paid to such individual by such employer with 
respect to employment occurring during such calendar year but after December 
31, 1940: Provided, that from and after December 31, 1946, for the purpose of 
this section, the term “wages” shall not include that part of remuneration in ex- 
cess of three thousand dollars ($3,000.00) paid to an individual by an employer 
during any calendar year for employment, irrespective of the year in which such 
employment occurred. 

From and after March 18, 1947, for the purposes of this section, “wages” 
shall not include, and no contributions shall be paid on that part of remuneration 
earned by an individual in this State, which, when added to wages previously 
earned by such individual in another state or states, exceeds the sum of three 
thousand dollars ($3,000.00), and the employer has paid contributions to such 
other state or states on the wages earned therein by such individual during the 
calendar year applicable. This provision shall be applicable only to wages earned 
by such individual in the employ of one and the same employer. 


From and after January 1, 1953, for the purposes of this section, “wages’’ shall 
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not include, and no contributions shall be paid on that part of remuneration earned 
by an individual in the employ of a successor employer, which when added to 
remuneration previously earned by such individual in the employ of the prede- 
cessor employer exceeds the sum of three thousand dollars ($3,000.00) in the 
calendar year in which the successor acquired the organization, trade or business 
of the predecessor as provided in §$ 96-8 (f) (2); provided, however, such indi- 
vidual was an employee of the predecessor at the time of the acquisition of the 
business by the successor and was taken over by the successor as a part of the 
organization acquired; provided further that the predecessor employer has paid 
contributions on the earnings of such individual while in his employ during such 
year, and the account of the predecessor is transferred to the successor as pro- 
vided in § 96-9 (c) (4) (A). 

(b) Rate of Contributions—(1) Each employer shall pay contributions with 
respect to employment during any calendar year prior to January 1, 1955, as 
required by this chapter prior to such January 1, 1955, and each employer shall 
pay contributions equal to two and seven-tenths (2.7) per cent of wages paid 
by him during the calendar year 1955 and each year thereafter with respect to 
employment occurring after December 31, 1954, which shall be deemed the 
standard rate of contributions payable by each employer except as provided 
herein. 


(2) (A) No employer’s contribution rate shall be reduced below the standard 
rate for any calendar year unless and until his account has been chargeable with 
benefits throughout the twelve consecutive calendar-month period ending July 
31 immediately preceding the computation date and his credit reserve ratio meets 
the requirements of that schedule used in the computation. 


(B) The Commission shall, for each year, compute a credit reserve ratio for 
each employer whose account has a credit balance and has been chargeable with 
benefits as set forth in G. S. 96-9 (b) (2) (A) of this chapter. An employer’s 
credit reserve ratio shall be the quotient obtained by dividing the credit balance 
of such employer’s account as of July 31 of each year by the total taxable pay- 
roll of such employer for the thirty-six calendar-month period ending June 30 
preceding the computation date. Credit balance as used in this section means 
the total of all contributions paid and credited for all past periods together with 


all other lawful credits to the account of the employer less the total benefits — 


charged to the account of the employer for all such past periods. 


(C) The Commission shall for each year compute a debit ratio for each em- 
ployer whose account shows that the total of all his contributions paid and cred- 
ited for all past periods together with all other lawful credits is less than the 
total benefits charged to his account for all such periods. An employer’s debit 
ratio shall be the quotient obtained by dividing the debit balance of such em- 
ployer’s account as of July 31 of each year by the total taxable payroll of such 
employer for the thirty-six calendar-month period ending June 30 preceding the 
computation date. ‘The amount arrived at by subtracting the total amount of 
all contributions paid and credited for all past periods together with all other 
Jawful credits of the employer from the total amount of all benefits charged to 
the account of the employer for such periods is the employer’s debit balance. 

(3) (A) The applicable schedule of rates for a calendar year shall be deter- 
mined by the fund ratio resulting when the total amount available for benefits in 
the unemployment insurance fund, as of the computation date, is divided by the 
total amount of the taxable pay roll of all subject employers for the twelve-month 
period ending June 30 preceding such computation date. Schedule A, B, C, D, 
E, F, G, or H appearing on the line opposite such fund ratio in the table below 
shall be applicable in determining and assigning each eligible employer’s con- 
tribution rate for the calendar year immediately following the computation date: 
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FUND RATIO SCHEDULES 
eS 








When the Fund Ratio Is: Applicable 

As Much As But Less Than Schedule 
4.5% A 
4.5% wie B 
5.590 6.5% C 
6.5% Vio Go D 
7.99 8.5% E 
8.5% 9.5% iD 
9.5% 10.5% G 
10.5% and in excess thereof H 











Variations from the standard rate of contributions shall be determined and 
assigned with respect to each calendar year, to employers whose accounts have 
a credit balance and who are eligible therefor according to each such employer’s 
credit reserve ratio, and each such employer shall be assigned the contribution 
rate appearing in the applicable schedule A, B, C, D, E, F, G, or H on the line 
pppesie his credit reserve ratio as set forth in the Experience Rating Formula 

elow: 


EXPERIENCE RATING FORMULA 





When the Reserve Ratio Is: 








As Much As_ But Less Than Schedules 

A B GC D E F G H 

1.4% TE SREL os OIE) GIRS CMSA IE RE S74 

1.4% 1.6% Zefa / a eat EO a} 
1.6% 1.8% ig eee fe ie 2 ee Se eS 
1.8% 2.0% 2 eee / pe ee ee fa 2 ee | 
2.0% 2.2% Ze) eee oe 4 ee oa el ato 
2256 2.4% ae as / ee ee ee et ee ee 7 
2.4% 2.6% 2 Te 2 TOE GR See 2 Ot 217 © 915 
2.6% 2.8% Diag 2 See 2 Lei pend £7 a 25 eS 
2.8% 3.0% a 2 SUC tem OO 1 ol bal isl) Pa) 
3.0% 3.2% eae AE ee” NEES Wa aes ee 
3.2% 3.4% Zane s/t a? 3 ee) 28a (). Ot ee 0:7, 
3.4% 3.6% LS S/o mele eel Pe 0-9" 17.0.7 OS 
3.6% 3.8% 17a OMe ome Lee OO Ue 7a). 5 9 0.0 4 
3.8% 4.0% (ool ee lee) OO 0.58 O4e Os 
4.0% 4.2% SR ole A7 ede O50 O 408 10.3 2 102 
4.2% 4.4% OO EN ae OA BOS 7 VOI 0.1 
4a7ovand in excess ithereoi 09 0.7 05 (04 03 0.2 O11 0.1 








(B) New rates shall be assigned to eligible employers effective January 1, 
1955, and each January 1 thereafter, in accordance with the foregoing Fund 
Ratio Schedule and Experience Rating Formula. 


(C) Each employer whose account as of the computation date of any year 
shows a debit balance shall be assigned the rate of contributions appearing on 
the line opposite his debit ratio as set forth in the following Rate Schedule For 
Overdrawn Accounts: 
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RATE SCHEDULE FOR OVERDRAWN ACCOUNTS 











When the Debit Ratio Is: 








As Much As But Less Than Assigned Rate: 
etcin! 0.2% 2.8% 
0.2% 0.4% 2.9% 
0.4% 0.6% 3.0% 
0.6% 0.8% 3.1% 
0.8% 1.0% 3.2% 
1.0% 1.2% 3.3% 
12% 1.4% 3.4% 
1.4% 1.6% 3.5% 
1.6% 1.8% 3.6% 
1.8% and over 3.7% 











The above rates for employers with overdrawn accounts shall first be assigned 
with respect to contributions payable for the calendar year 1958. 

(D) The computation date for all contribution rates shall be August 1 of the 
calendar year preceding the calendar year with respect to which such rates are 
effective. 

(E) Any employer may at any time make a voluntary contribution, addi- 
tional to the contributions required under this chapter, to the fund to be credited 
to his account, and such voluntary contributions when made shall for all intents 
and purposes be deemed “contributions required” as said term is used in G. S. 
96-8 (i). Any voluntary contributions so made by an employer within thirty 
days after the date of mailing by the Commission, pursuant to G. S. 96-9 OE 
herein, of notification of contribution rate contained in cumulative account state- 
ment and computation of rate, shall be credited to his account as of the previous 
July 31. Provided, however, any voluntary contribution made as provided here- 
in after July 31 of any year shall not be considered a part of the balance of the 
unemployment insurance fund for the purposes of G. S. 96-9 (b) (3) until the 
following July 31. The Commission in accepting a voluntary contribution shall 
not be bound by any condition stipulated in or made a part of such voluntary con- 
tribution by any employer. 


(F) If within the calendar month next following the computation date the 
Commission finds that any employing unit has failed to file any report required 
in connection therewith, or has filed a report which the Commission finds in- 
correct or insufficient, the Commission shall make an estimate of the information 
required from such employing unit on the basis of the best evidence reasonably 
available to it at the time and shall notify the employing unit thereof by registered 
mail addressed to its last known address. Unless such employing unit shall file 
the report or a corrected or sufficient report, as the case may be, within fifteen 
days after the mailing of such notice, the Commission shall compute such employ- — 
ing unit’s rate of contributions on the basis of such estimates, and the rate as 
so determined shall be subject to increases but not to reduction, on the basis of 
subsequently ascertained information. 

(c) (1) The Commission shall maintain a separate account for each employer 
and shall transfer to such account such employer’s reserve account balance as of 
July 31, 1952, and shall credit his account with all the contributions which he has 
paid or is paid on his own behalf subsequent to July 31, 1952. On the computa- 
tion date, beginning first with August 1, 1948, the ratio of the credit balance in 
each individual account to the total of all the credit balances in all employer ac- 
counts shall be computed as of such computation date, and an amount equal to 
the interest credited to this State’s account in the unemployment trust fund in the 
treasury of the United States for the four most recently completed calendar 
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quarters shall be credited prior to the next computation date on a pro rata basis 
tc all employers’ accounts having a credit balance on the computation date. 
such amount shall be prorated to the individual accounts in the same ratio that 
the credit balance in each individual account bears to the total of the credit bal- 
ances in all such accounts. In computing the amount to be credited to the ac- 
count of an employer as a result of interest earned by funds on deposit in the 
unemployment trust fund in the treasury of the United States to the account of 
this State, any voluntary contributions made by an employer after July 31 of any 
year shall not be considered a part of the account balance of the employer until 
the next computation date occurring after such voluntary contribution was made. 
No provision in this section shall in any way be subject to or affected by any 
provisions of the Executive Budget Act, as amended. Nothing in this act shall 
be construed to grant any employer or individual in his service prior claims or 
rights to the amount paid by him into the fund either on his own behalf or on 
behalf of such individuals. 

(2) Charging of benefit payments—(A) Benefits paid shall be charged against 
the account of each base period employer in the proportion that the base period 
wages paid to an eligible individual by each such employer bears to the total wages 
paid him by all base period employers during the base period except as pro- 
vided in subparagraph (B) of this subsection: Provided for the purposes of this 
subparagraph the terms “wages paid” and “total wages paid” as used herein 
shall not include wages in excess of three thousand dollars ($3,000.00) paid by 
the employer to such individual in any calendar quarter subsequent to June 30, 
1957. Benefits paid on and after August 1, 1952, shall be charged to employers’ 
accounts upon the basis of benefits paid to claimants whose maximum total bene- 
fits have been exhausted or whose benefit years have expired during each twelve- 
months period ending on the July 31 preceding the computation date. 

(B) Any benefits paid to any claimant under a claim filed for a period oc- 
curring after the date of such separations as are set forth in this subparagraph 
and based on wages earned prior to the date of (a) the voluntary leaving of work 
by the claimant without good cause attributable to the employer, or (b) the dis- 
charge of claimant for misconduct in connection with his work, shall not be 
charged to the account of the employer by whom the claimant was employed at 
the time of such separation; provided, however, said employer promptly furnishes 
the Commission with such notices regarding the separation of the individual from 
work as are or may be required by the regulations of the Commission. 

(3) As of July 31 of each year, and prior to January 1 of the succeeding year, 
the Commission shall determine the balance of each employer’s account and shall 
furnish him with a statement of all charges and credits thereto. At the same 
time the Commission shall notify each employer of his rate of contributions as 
determined for the succeeding calendar year pursuant to this section. Such de- 
termination shall become final unless the employer files an application for review 
or redetermination prior to May 1 following the effective date of such rates. The 
Commission may redetermine on its own motion within the same period of time. 

(4) Transfer of account—(A) Whenever any individual, group of individuals, 
or employing unit, who or which, in any manner, succeeds to or acquires sub- 
stantially all or a distinct and severable portion of the organization, trade, or busi- 
ness of another employing unit as provided in § 96-8, subsection (f), paragraph 
(2), the account or that part of the account of the predecessor which relates to 
the acquired portion of the business shall, upon the mutual consent of the parties 
concerned and approval of the Commission in conformity with the regulations 
as prescribed therefor, be transferred as of the date of acquisition of the business 
to the successor employer for use in the determination of his rate of contribu- 
tions, provided application for transfer is made within sixty days after the Com- 
mission notifies the successor of his right to request such transfer, otherwise the 
effective date of the transfer shall be the first day of the calendar quarter in which 
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such application is filed, and that after the transfer the successor employing 
unit continues to operate the transferred portion of such organization, trade or 
business. Provided, however, that the transfer of an account for the purpose of 
computation of rates shall be deemed to have been made prior to the computa- 
tion date falling within the calendar year within which the effective date of such 
transfer occurs and the account shall thereafter be used in the computation of the 
rate of the successor employer for succeeding years, subject, however, to the pro- 
visions of subparagraph (B) of this paragraph. This provision shall not be ret- 
roactive with respect to the transfer of a part of an account of the predecessor 
in those cases in which an employing unit succeeds to or acquires a distinct and 
severable portion of the organization, trade, or business of another employing 
unit as provided in § 96-8, subsection (f), paragraph (2), and shall apply only 
when the transfer of such distinct and severable portion of the organization, trade, 
or business of another occurred after March 31, 1949. 


(B) Notwithstanding any other provisions of this section, if the successor em- 
ployer was an employer subject to this chapter prior to the date of acquisition 
of the business, his rate of contribution for the period from such date to the end 
of the then current contribution year shall be the same as his rate in effect on 
the date of such acquisition. If the successor was not an employer prior to the 
date of the acquisition of the business he shall be assigned a standard rate of con- 
tribution set forth in § 96-9 (b) (1) for the remainder of the year in which he 
acquired the business of the predecessor; however, if such successor makes appli- 
cation for the transfer of the account within sixty days after notification by the 
Commission of his right to do so and the account is transferred, he shall be as- 
signed for the remainder of such year the rate applicable to the predecessor em- 
ployer or employers on the date of acquisition of the business, provided there 
was only one predecessor or if more than one and the predecessors had identical 
rates. In the event the rates of the predecessor were not identical, the rate of the 
successor shall be the highest rate applicable to any of the predecessor employers 
on the date of acquisition of the business. 


Irrespective of any other provisions of this chapter, when an account is trans- 
ferred in its entirety by an employer to a successor, the transferring employer 
shall thereafter pay the standard rate of contributions of two and seven-tenths 
per cent (2.7%) and shall continue to pay at such rate until he qualifies for a 
reduction, or is subject to an increase in rate under the conditions prescribed in 


§ 96-9 (b) (2) and (3). 


(C) In those cases where the organization, trade, or business of a deceased 
person, or insolvent debtor is taken over and operated by an administrator, ad- 
ministratrix, executor, executrix, receiver, or trustee in bankruptcy, such employ- 
ing units shall automatically succeed to the account and rate of contribution of 
such deceased person, or insolvent debtor without the necessity of the filing of 
a formal application for the transfer of such account. 


(5) In the event any employer subject to this chapter ceases to be such an 
employer, his account shall be closed and the same shall not be used in any future 
computation of such employer’s rate nor shall any period prior to the effective 
date of the termination of such employer during which benefits were chargeable 
be considered in the application of § 96-9 (b) (2) of this chapter. 

_(d) In order that the Commission shall be kept informed at all times on the 
circumstances and conditions of unemployment within the State and as to whether 
the stability of the fun” is being impaired under the operation and effect of the 
system provided in subsection (c) of this section, the actuarial study now in 
progress shall be continued and such other investigations and studies of a similar 
nature as the Commission may deem necessary shall be made. (Ex. Sess. 1936, 
Cera OS OC 2745 Oe 94 ic: 108, ss. 6, 8; c. 320; 1943, c. 377, Ss) tela 
1945, c. 522, ss. 11-16; 1947, c. 326, ss. 13-15, 17; c. 881, s. 3; 1949, c. 424, ss. 
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etic 09 1951 6. 32268 2510332, 88. 4-75 1953. ¢ 401, ss. 12-14; 1955, c. 385, 


Beta 0075.64 1059, 3505311.) 

Editor’s Note.— 

The first 1951 amendment substituted the 
words “prior to May first following the ef- 
fective date of such rates” for the words 
“within thirty days after the effective date 
of such rates” at the end of subsection (Co) 
paragraph (3). The second 1951 amendment 
changed the date in subparagraph CB); 
paragraph (4), subsection (b), from “Jan- 
uary 1, 1941” to “January 1, 1951,” revised 
the table therein, and rewrote the second 
sentence in subparagraph (E). It also 
added the provisions following the semi- 
colon after the word “accounts” in the 
next to last sentence of paragraph (1), 
subsection (c), and added the words ap- 
pearing between “provided” and “that” in 
the first sentence of subparagraph (A) of 
paragraph (4) of the subsection. 

The 1953 amendment changed subsec- 
tion (a) by substituting “may” for “shall” 
in line twenty of paragraph (1), inserting 
the words “by an employer” in line four- 


teen of paragraph (2), and adding that 
part of paragraph (2) beginning with 
line seventeen. The amendment also re- 
wrote subsections (b) and (c). 

The 1955 amendment rewrote subsec- 
tion (b), making extensive changes in the 
tables, and added the last paragraph of 


subsection (c), paragraph (4), subpara- 
graph (B). 
The 1957 amendment changed para- 


graph (2) of subsection (b) by inserting 
“credit” in line four of subparagraph (A), 
rewriting subparagraph (B) and adding 
subparagraph (C); it also rewrote para- 
graph (3). The amendment changed sub- 
section (c) by adding the proviso to the 
first sentence of subparagraph (A) of 
paragraph (2), and by making changes in 
subparagraphs (A) and (B) of para- 
graph (4). 

Applied, as to subsection (a) and (b), in 
otate v. Skyland Crafts, Inc., 240 N. C. 
727, 83 S. E. (2d) 893 (1954). 


§ 96-10. Collection of contributions. 

(b) Collection—(1) If, after due notice, any employer defaults in any pay- 
ment of contributions or interest thereon, the amount due shall be collected by 
civil action in the name of the Commission, and the employer adjudged in default 
shall pay the costs of such action. Civil actions brought under this section to 
collect contributions or interest thereon from an employer shall be heard by 
the court at the earliest possible date, and shall be entitled to preference upon 
the calendar of the court over all other civil actions, except petitions for judicial 
review under this chapter and cases arising under the Workmen’s Compensa- 
tion Law of this State; or, if any contribution imposed by this chapter, or any 
portion thereof, and/or penalties duly provided for the nonpayment thereof shall 
not be paid within thirty days after the same become due and payable, and after 
due notice and reasonable opportunity for hearing, the Commission, under the 
hand of its chairman, may certify the same to the clerk of the superior court of 
the county in which the delinquent resides or has property, and additional copies 
of said certificate for each county in which the Commission has reason to believe 
such delinquent has property located; such certificate and/or copies thereof so 
forwarded to the clerk of the superior court shall immediately be docketed and 
indexed on the cross index of judgment, and from the date of such docketing 
shall constitute a preferred lien upon any property which said delinquent may 
own in said county, with the same force and effect as a judgment rendered by the 
superior court. The clerk of superior courts shall charge a fee of one dollar ($1.00) 
for indexing and docketing said certificates, which shall be in lieu of any other 
fee chargeable under the General Statutes of North Carolina or any Public, Local 
or Private Act. The Commission shall forward a copy of said certificate to the 
sheriff or sheriffs of such county or counties, or to a duly authorized agent of the 
Commission, and when so forwarded and in the hands of such sheriff or agent 
of the Commission, shall have all the force and effect of an execution issued to 
such sheriff or agent of the Commission by the clerk of the superior court upon 
a judgment of the superior court duly docketed in said county. Provided, 
however, the Commission may in its discretion withhold the issuance of said 
certificate or execution to the sheriff or agent of the Commission for a period 
not exceeding one hundred and eighty days from the date upon which the origi- 
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nal certificate is certified to the clerk of superior court. The Commission is further 
authorized and empowered to issue alias copies of said certificate or execution 
to the sheriff or sheriffs of such county or counties, or to a duly authorized agent 
of the Commission in all cases in which the sheriff or duly authorized agent has 
returned an execution or certificate unsatisfied; when so issued and in the hands 
of the sheriff or duly authorized agent of the Commission, such alias shall have 
all the force and effect of an alias execution issued to such sheriff or duly authorized 
agent of the Commission by the clerk of the superior court upon a judgment of 
the superior court duly docketed in said county. Provided, however, that not- 
withstanding any provision of this subsection, upon filing one written notice with 
the Commission, the sheriff of any county shall have the sole and exclusive right 
to serve all executions and make all collections mentioned in this subsection and 
in such case no agent of the Commission shall have the authority to serve any 
executions or make any collections therein in such county. A return of such execu- 
tion, or alias execution, shall be made to the Commission, together with all moneys 
collected thereunder, and when such order, execution, or alias is referred to the 
agent of the Commission for service the said agent of the Commission shall be 
vested with all the powers of the sheriff to the extent of serving such order, execu- 
tion or alias and levying or collecting thereunder. The agent of the Commis- 
sion to whom such order or execution 1s reterred shall give a bond not to exceed 
three thousand dollars ($3,000.00) approved by the Commission for the faith- 
ful performance of such duties. ‘The liability of said agent shall be in the same 
manner and to the same extent as is now imposed on sheriffs in the service of 
executions. If any sheriff of this State or any agent of the Commission who is 
charged with the duty of serving executions shall willfully fail, refuse, or neglect 
to execute any order directed to him by the said Commission and within the 
time provided by law, the official bond of such sheriff or of such agent of the 
Commission shall be liable for the contributions, penalty, interest, and costs due 
by the employer. 

(2) When the Commission furnishes the clerk of superior court of any county 
in this State a written statement or certificate to the effect that any judgment 
docketed by the Commission against any firm or individual has been satisfied 
and paid in full, and said statement or certificate is signed by the chairman of 
the Commission and attested by its secretary, with the seal of the Commission 
affixed, it shall be the duty of the clerk of superior court to file said certificate 
and enter a notation thereof on the margin of the judgment docket to the effect 
that said judgment has been paid and satisfied in full, and is in consequence 
canceled of record. Such cancellation shall have the full force and effect of a 
cancellation entered by an attorney of record for the Commission. It shall also 
be the duty of such clerk, when any such certificate is furnished him by the Com- 
mission showing that a judgment has been paid in part, to make a notation on 
the margin of the judgment docket showing the amount of such payment so cer- 
tified and to file said certificate. ‘This paragraph shall apply to judgments already 
docketed, as well as to the future judgments docketed by the Commission. For 
the filing of said statement or certificate and making new notations on the record, 
the clerk of superior court shall be paid a fee of fifty cents (50c) by the Commis- 
sion.. 

(e) Refunds.—If not later than five years from the last day of the calendar 
year with respect to which a payment of any contribution or interest thereon 
was made, or one year from the date on which such payment was made, which- 
ever shall be the later, an employer or employing unit who has paid such con- 
tributions or interest thereon shall make application for an adjustment thereof 
in connection with subsequent contribution payments, or for a refund, and the 
Commission shall determine that such contributions or any portion thereof was 
erroneously collected, the Commission shall allow such employer or employing 
unit to make an adjustment thereof, without interest, in connection with sub- 
sequent contribution payments by him, or if such an adjustment cannot be made 
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in the next succeeding ca:endar quarter after such application for such refund 
is received, or if said money which constitutes the overpayment has been in the 
possession of the Commission for six months or more, a cash refund may be 
made, without interest, from the fund: Provided, that any interest refunded 
under this subsection. which has been paid into the Special Employment Security 
Administration Fund established pursuant to § 96-5 (c), shall be paid out of 
such fund. For like cause and within the same period, adjustment or refund 
may be so made on the Commission’s own initiative. Provided further, that 
nothing in this section or in any other section of this chapter shall be construed 
as permitting the refund of moneys due and payable under the law and regulations 
in effect at the time such moneys were paid. In any case where the Commission 
finds that any employing unit has erroneously paid to this State contributions 
or interest upon wages earned by individuals in employment in another state, 
refund or adjustment thereof shall be made, without interest, irrespective of any 
other provisions ot this subsection, upon satisfactory proof to the Commission 
that the payment of such contributions or interest has been made to such other 
State. 
CPOs ew oa2: ss. Gl20 11953" Ge401,.s. 15.) 


Editor’s Note.— 

The 1951 amendment made changes in 
subsection (b) by revising paragraph (1) 
and inserting the third sentence of para- 
graph (2). 

The 1953 amendment substituted “five 
years” for “three years” and “calendar 
year’ for “period” near the beginning of 
subsection (e). It also inserted the words 
“or employing unit” at two places in the 
first sentence of the subsection. 

As only subsections (b) and (e) were 
affected by the amendments the rest of the 
section is not set out. 


tionality.—In an action by the Employment 
Security Commission to determine liability 
of defendant for contributions under the 
act, the defendant may not raise the ques- 
tion of the constitutionality of the statute 
under which the Commission levied the as- 
sessment in question, it being required in 
order to raise this defense that he pay the 
contributions under protest and sue for re- 
covery. State v. Kermon, 232 N. C. 342, 60 
S. EH. (2d) 580 (1950). 

Applied, as to subsection (c), in National 
DULCt yen COLD IE VANOllanpe nc oOulNtm moo Mme 
S. E. (2d) 109 (1952). 


Right to Raise Question of Constitu- 


§ 96-11. Period, election, and termination of employer’s coverage. 

(b) Except as otherwise provided in subsections (a), (c) and (d) of this sec- 
tion, an employing unit shall cease to be an employer subject to this chapter only as 
of the first day of January of any calendar year, if it tiles with the Commission 
prior to the first day of March of such year a written application for termina- 
tion of coverage and the Commission finds that there were no twenty different 
weeks within the preceding calendar year (whether or not such weeks are or 
were consecutive) within which said employing unit employed eight or more in- 
dividuals in employment (not necessarily simultaneously and irrespective of 
whether the same individuals were employed in each such week) ; provided that 
effective January 1, 1957, except as otherwise provided in subsections (a), (c) 
and (d) of this section, an employing unit shall cease to be an employer subject 
to this chapter only as of the first day of January of any calendar year, if it files 
with the Commission prior to the first day of March of such year a written ap- 
plication for termination of coverage and the Commission finds that there were no 
twenty different weeks within the preceding calendar year (whether or not such 
weeks are or were consecutive) within which said employing unit employed four 
or more individuals in employment (not necessarily simultaneously and irrespec- 
tive of whether the same individuals were employed in each such week). For the 
purpose of this subsection, the two or more employing units mentioned in para- 
graphs two or three of § 96-8, subsection (f), of this chapter shall be treated as a 
single employment unit: Provided, however, that any employer whose liability 
covers a period of more than two years when first discovered by the Commission, 
upon filing a written application for termination of coverage within ninety days 
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after notification of his liability by the Commission, may be terminated as an em- 
ployer effective January lst of any calendar year, if the Commission finds that 
there were no twenty different weeks within the preceding calendar year (whether 
or not such weeks are or were consecutive), within which said employing unit em- 
ployed eight or more individuals in employment (not necessarily simultaneously 
and irrespective of whether the same individuals were employed in each such 
week ). In such cases a protest of liability shall be considered as an application for 
termination within the meaning of this provision where the decision with respect 
tc such protest has not become final; provided further this provision shall not ap- 
ply in any case of willful attempt in any manner to defeat or evade the payment 
of contributions becoming due under this chapter. 

(d) An employer who has not had any individuals in employment for a period 
of five consecutive calendar years shall cease to be subject to this chapter. (Ex. 
mess, 1936) Gul is.eSasl934y Gc. 52, ssu2..3.01941. 0) LO8hsn9 a O-eeeee 522.885. 
21-23; 1949,.c, 424, ss 17,18; ¢ 522; 1951,, c. 332,.s. Wee: sh 4/n Oo omaOle 
Stl WLO DOC. 1 oSoy sual) 


Editor’s Note.— 

The first 1951 amendment added to sub- 
section (d) a sentence which read: “The 
reserve account of such employer shall at 
the end of such five-year period revert to 
the partially pooled account established 
herein and the reserve account shall be 
closed, the provisions of § 96-9 (c) (5) to 
the contrary notwithstanding.” 

The second 1951 amendment added the 
provisos at the end of subsection (b). 

The 1953 amendment deleted former 
second sentence of subsection (d). 


As only subsections (b) and (d) were af- 
fected by the amendments the rest of the 
section is not set out. 

Employer Remains Covered Until Cov- 
erage Is Terminated as Provided by This 
Section.—Where employment within the 
meaning of the Employment Security 
Law is once established and the employer 
becomes covered thereunder, he remains 
so until coverage is terminated as provided 
by this section. State v. Coe, 239 N. C. 84, 
79S. H.. (2d) 177) (19538). 

Cited, as to subsection (a), in State v. 


The 1955 amendment added the proviso 
appearing at the end of the first sentence 
of subsection (b). 


Skyland Crafts, Inc., 240 N. C. 727, 83 S. 
E. (2d) 893 (1954). 


£52 
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§ 96-12. Benefits.—(a) Payment of Benefits—Twenty-four months after 
the date when contributions first accrue under this chapter benefits shall become 
payable from the fund. All benefits shall be paid through employment offices, 
in accordance with such regulations as the Commission may prescribe. 

(b) (1) Each eligible individual whose benefit year begins on and after March 
22, 1951, and prior to the first day of the month immediately following June 10, 
1957, and who is totally unemployed in any week as defined by § 96-8 (k) (1) 
shall be paid benefits with respect to such week or weeks at the rate per week 
appearing in the following table in Column II opposite which in Column I appear 
the wages paid to such individual during his base period with respect to em- 
ployment: 











Column I Column II 
Wages Paid During Weekly Benefit 
Base Period Amount 
Less than $250.00 Ineligible 
$ 250.00 to $ 329.99 $ 7.00 
330.00 409.99 8.00 
410.00 489.99 9.00 
490.00 569.99 19.00 
570.00 669.99 11.00 
670.00 769.99 12.00 
770.00 869.99 13.00 
870.00 969.99 14.00 
970.00 1,079.99 15.00 
1,080.00 1,189.99 16.00 
1,190.00 1,309.99 17.00 
1,310.00 1,429.99 18.00 
1,430.00 1,549.99 19.00 
1,550.00 1,679.99 20.00 
1,680.00 1,809.99 21.00 
1,810.00 1,939.99 22.00 
1,940.00 2,079.99 23.00 
2,080.00 2,219.99 24.00 
2,220.00 2,369.99 25.00 
2,370.00 2,519.99 26.00 
2,520.00 2,679.99 27.00 
2,680.00 2,839.99 28.00 
2,840.00 2,999.99 29.00 
3,000.00 and over 30.00 
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(2) Each eligible individual whose benefit year begins on and after the first 
day of the month immediately following June 10, 1957, and who is totally un- 
employed in any week as defined by § 96-8 (kx) (1) shall be paid benefits with 
respect to such week or weeks at the rate per week appearing in the following 
table in Column II opposite which in Column I appear the wages paid to such in- 
dividual during his base period with respect to employment: 














Column I Column II 
Wages Paid During Weekly Benefit 

Base Period Amount 

Less githan V$500 00M ik ns Alege.) oe Ineligible 
900,00 to sp 609.008. ik eee. $11.00 
610.00 TAD 99 Vireo Ga tonnes. fsa, re 12.00 
720.00 PANS Se Gh ES Se 13.00 
830.00 O50 DO ere a eres. gt ee 14.00 
950.00 BOG9 0078 es Mae ® heaven iy ke ee 15.00 
1,070.00 Bl 80 OO ecient a 16.00 
1,190.00 1p UP 99 Dis 8. ty en een Oke 2 eee 17.00 
1,310.00 VARS SLE ELAM EA URE Me Se 18.00 
1,430.00 ee RSE BS ari EM IE ee TM Lu 19.00 
1,550.00 L000 OO TSC J. ul pet he) ane 20.00 
1,670.00 09.99 Meeks hc te ea ed 21.00 
1,790.00 DOD 09 Perches ss ot cade Eee eee ee ee 22.00 
1,910.00 B29 09 Fiore shake sc etectooe aie eke a a 23.00 
2,030.00 2514900 Teel s io tee eee eee ee 24.00 
2,150.00 Zi209 SOON Fo? A) A. hep ee ee eee a 25.00 
2,270.00 Zi SOI, 99 FAS ONS, catb ana mcen eeni ee 26.00 
2,390.00 PLUS AS SERRE CRT! ASF RO 27.00 
2,510.00 202 OOF oes. ucle SRE, ee 28.00 
2,630.00 DLAD 99 Oo a ce So 29.00 
2,750.00 an) Oo RS)! aR a CL ER eee 30.00 
2,870.00 2,999.99 Woo Sth 2 rea ak ae rte vey 31.00 
3,000.00 and "Overy Wie aid Cee Cee ee 32.00 








(c) Partial Weekly Benefit—Each eligible individual who is not totally unem- 
ployed (as defined in § 96-8 (kx)) in any week shall be paid with respect to such 
week a partial benefit. Such partial benefit shall be an amount figured to the near- 
est multiple of one dollar ($1.00) which is equal to the difference between his 
weekly benefit amount and that part of the remuneration payable to him with re- 
spect to such week which is in excess of two dollars ($2.00). 


(d) Duration of Benefits——The maximum amount of benefits payable to any 
eligibie individual, whose venefit year begins on and after March 22, 1951, shall 
be twenty-six (26) times his weekly benefit amount during any benefit year. The 
Commission shall establish and maintain individual wage record accounts for 
each individual who earns wages in covered employment, uutil such time as such 
wages would not be necessary for benefit purposes. (Ex. Sess, 1936, 5cqetauss 
3; 1937, c. 448, s. 1; 1939, c. 27, ss. 1-3, 14: 141; 1941, c. 108, 6. 715hceee ca 
194379¢, 1377, ss, 1-48 1945, c, 522, ss. 24-26: 1947. © 326,. s: 21; 19490 gee 
Sod L951) c.2332,98s. 10-12 1953) C401, ss. 17, 18; 1957, c. 1050mesmm as 
USES (oly UB SSRs 

Editor’s Note.— The 1953 amendment deleted former 

The 1951 amendment made changes in subdivision (1) of subsection (b), which 
the amounts in subsection (b), added 4 pro- pow consists of the provisions of former 
viso to subsection (c) and rewrote subsec- subdivision (2). The amendment substi- 
tion (d). tuted “one dollar” for “fifty cents” in line 
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four of subsection (c) and deleted the pro- sections (b) and (c). The second 1957 
viso added by the 1951 amendment. It al- amendment, effective June 10, 1957, re- 


wrote the first amendment as to subsec- 
tion (b). 


so rewrote subsection (d). 
The first 1957 amendment rewrote sub- 


§ 96-13. Benefit eligibility conditions.—An unemployed individual shall 
be eligible to receive benefits with respect to any week only if the Commission 
finds that— 

(a) He has registered for work at and thereafter has continued to report at an 
employment office in accordance with such regulations as the Commission may 
prescribe ; 

b) He has made a claim for benefits in accordance with the provisions of § 
96-15 (a) ; 

(c) He is able to work, and is available for work: Provided that no individual 
shall be deemed available for work unless he establishes to the satisfaction of the 
Commission that he is actively seeking work: Provided further, that an individ- 
ual customarily employed in seasonal employment, shall during the period of 
nonseasonal operations, show to the satisfaction of the Commission that such 
individual is actively seeking employment which such individual 1s qualified to 
perform by past experience or training during such nonseasonal period: Pro- 
vided further, that no individual shall be considered able and available for work 
for any week during the three-month period immediately before the expected 
birth of a child to such individual, and for any week during the three-month 
period immediately following the birth of a child to such individual; however, 
no individual shall be denied benefits by reason of this proviso in the event of 
the death of such child, if such individual is otherwise eligible: Provided further, 
however, that effective January 1, 1949, no individual shall be considered avail- 
able for work for any week not to exceed two in any calendar year in which the 
Commission finds that his unemployment is due to a vacation. In administering 
this proviso, benefits shall be paid or denied on a payroll week basis as estab- 
lished by the employing unit. A week of unemployment due to a vacation as 
provided herein means any payroll week within which as much as sixty per 
cent of the full time working hours consist of a vacation period. For the pur- 
pose of this subsection, any unemployment which is caused by a vacation period 
and which occurs in the calendar year following that within which the vacation 
period begins shall be deemed to have occurred in the calendar year within which 
Sucmmvacation period begins.) (x: Sess. 1950; ci ljisy 4et939. ¢.274s5..4.0 95 
Cate 94 co 108: $°°2.4.1943) ¢ 377, s..5 7 1945, c) 522, ss. 27-287) 19474 c,. 326, 
Seal 40, C.2424,.5, 22° 19518 .¢..332;.S. 13a) 


Editor’s Note.— 

The 1951 amendment struck out former 
subsection (d) requiring a waiting period 
of one week. 

Construed with § 96-14.—This section 
and § 96-14 as cognate statutes provide the 
over-all formula governing the right to un- 
employment compensation benefits. Being 
thus in pari materia, they are to be con- 
strued together. In re Miller, 243 N. C. 
509, 91 S. E (2d) 241 (1956). 


The words “available for work” in this 
section mean “available for suitable work” 
in the same sense as the words “suitable 
work” are used in § 96-14. In re Miller, 
2430 Ne C509 891 no. Heed) 241" (956)! 

A claimant refusing to consider employ- 
ment during her Sabbath did not render 
herself unavailable for work within the 
meaning of this section. In re Miller, 243 
NesC.wol969t) Selva (2d)e.241.(1956). 


§ 96-14. Disqualification for benefits.—An individual shall be disquali- 


fied for benefits: 


(a) For not less than four, nor more than twelve consecutive weeks of un- 
employment, which occur within a benefit year, beginning with the first day of 
the first week after the disqualifying act occurs with respect to which week an 
individual files a claim for benefits if it is determined by the Commission that 
such individual is, at the time such claim is filed, unemployed Lecause he left work 
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voluntarily without good cause attributable to the employer, and the maximum 
benefits due said individual during his then current benefit year shall be reduced 
by an amount determined by multiplying the number of such consecutive weeks 
of unemployment by the weekly benefit amount. 

(b) For not less than five, nor more than twelve consecutive weeks of unem- 
ployment, which occur within a benefit year, beginning with the first day of 
the first week after the disqualifying act occurs with respect to which week an 
individual files a claim for benefits if it is determined by the Commission that such 
individual is, at the time such claim is filed, unemployed because he was discharged 
for misconduct connected with his work, and the maximum amount of benefits 
due said individual during his then current benefit year shall be reduced by an 
amount determined by multiplying the number of such consecutive weeks of un- 
employment by the weekly benefit amount. 

(c) For not less than four, nor more than twelve consecutive weeks of unem- 
employment, which occur within a benefit year, beginning with the first day of the 
first week after the disqualifying act occurs with respect to which week an in- 
dividual files a claim for benefits if it is determined by the Commission that such 
individual has failed without good cause (i) to apply for available suitable work 
when so directed by the employment office of the Commission; or (ii) to accept 
suitable work when offered him; or (iii) to return to his customary self-employ- 
ment (if any) when so directed by the Commission and the maximum amount 
of benefits due said individual during his then current benefit year shall be re- 
duced by an amount determined by multiplying the number of such consecutive 
weeks of unemployment by the weekly benefit amount. 

Provided, however, that in any case where any week or weeks of disqualifica- 
tion as provided in subsections (a), (b), and (c) of this section have not elapsed 
on account of the termination of an individual’s benefit year, such remaining week 
or weeks of disqualification shall be applicable in the next benefit year at the then 
current benefit amount of such individual; provided such new benefit year 1s 
established by the individual within twelve months from the date of the ending 
of the preceding benefit year. When any individual who has been disqualified 
as provided in subsections (a), (b) and (c) of this section returns to employ- 
ment before the disqualifying period has elapsed, the remaining week or weeks 
of disqualification shall be canceled and no deduction based on such weeks shall 
be made from the maximum amount of benefits of such individual; provided 
such individual shows the fact of employment to the satisfaction of the Commis- 
sion. 

(1) In determining whether or not any work is suitable for an individual, the 
Commission shall consider the degree of risk involved to his health, safety, and 
morals, his physical fitness and prior training, his experience and prior earnings, 
his length of unemployment and prospects for securing local work in his customary 
occupation, and the distance of the available work from his residence. 

(2) Notwithstanding any other provisions of this chapter, no work shall be 
deemed suitable and benefits shall not be denied under this chapter to any other- 
wise eligible individual for refusing to accept new work under any of the follow- 
ing conditions: (a) If the position offered is vacant due directly to a strike, 
lockout, or other labor dispute; (b) if the remuneration, hours, or other condi- 
tions of the work offered are substantially less favorable to the individual than 
those prevailing for similar work in the locality; (c) if as a condition of being 
employed the individual would be required to join a company union or to resign 
from or refrain from joining any bona fide labor organization. 

(e) For any week with respect to which he is receiving or has received re- 
muneration in the form of remuneration in lieu of notice: Provided, that if such 
remuneration is less than the benefits which would otherwise be due under this 
chapter he shall be entitled to receive for such week, if otherwise eligible, the 
difference figured to the nearest multiple of one dollar ($1.00) between the 
weekly benefit amount and such remuneration. 
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(h) For any week with respect to which he has received any sum from the 
employer pursuant to an order of the National Labor Relations Board or by 
private agreement, consent or arbitration for loss of pay by reason of discharge. 
When the amount so paid by the employer is in a lump sum and covers a period 
of more than one week, such amount shall be allocated to the weeks in the period 
on a pro rata basis; provided further that if the amount so prorated to a par- 
ticular week is less than the benefits which would otherwise be due under this 
chapter, he shall be entitled to receive for such week, if otherwise eligible, bene- 
fits as provided under § 96-12 of this chapter. (Ex. Sess. 19367 GH ss a5l937 
RiA4e <6? 3 1930, c. 52,'5)112 1941, c 108; ss. 3) 4; 1943, c 377,88.°7,.8; 1945, 
Be yo 1947, c, 598, 6.10 ac, OS), /ss. 123 1940 ec. A424, ss, 23-25; 1951, ¢. 


Boge 4 1955, .c. 385, sso 7, S:) 

Editor’s Note.— 

The 1951 amendment struck out the 
parenthetical phrase “(in addition to the 
waiting period)”, formerly appearing after 
the word “benefits” in line four of subsec- 
tions (a), (b) and (c). 

The 1955 amendment inserted “the dif- 
ference figured to the nearest multiple of 
one dollar ($1.00) between the weekly 
benefit amount and such remuneration” 
in lieu of “benefits reduced by the amount 
of such remuneration,” formerly appear- 
ing at the end of subsection (e), and added 
subsection (h). 

As subsection (d), (f) and (g) were not 
changed by the amendments, they are not 
set out. 

For note on the geographical scope of 
the labor dispute disqualification under sub- 
section (d), see 29 N. C. Law Rev. 472. 

Section Construed with § 96-13.— See 
note to § 96-13. 

Subsection (d) of this section is in plain 
unambiguous language, and needs only a 
literal interpretation to ascertain the leg- 
islative intent as expresed therein. In re 
Stevenson, 237 N. C..528, 75 S. E. (2d) 
520 (1953). 

Whether the unemployment is due to 
a labor dispute, or whether it is not, is a 
question to be determined in each case. 
The line of demarcation is not the end of 
the strike but the end of work stoppage 
due to the strike. That test is applied to 
all alike, and there is no discrimination. 
In re Stevenson, 237 N. C. 528, 75 S. E. 
(2d) 520 (1953). 

When Stoppage of Work Caused by 
Labor Dispute Begins and Ends.—A stop- 
page of work commences at the plant of 
the employer when a definite check in pro- 
duction operations occurs, and a stoppage 
of work ceases when operations are re- 
sumed on a normal basis; but the stop- 
page of work caused by a labor dispute 
must not exceed the time which is rea- 
sonably necessary and required to physi- 
cally resume normal operations in such 
plant or establishment. In re Stevenson, 


237 N. C. 528, 75 S. E. (2d) 520 (1953). 

Notice That Due to Labor Dispute Em- 
ployees Might Seek Other Employment.— 
A finding that after a strike which closed 
the plant and after the employer’s at- 
tempt to resume operations had proved 
futile, the employer posted a notice stating 
that all operations at the mill would cease 
for an indefinite period and that employees 
were free to seek employment elsewhere, 
was held insufficient to support a conclu- 
sion of law by the Commission that sub- 
sequent to the posting of the notice the un- 
employment of claimants was not due to 
stoppage of work because of a labor dis- 
pute, G. S. 96-14 (d), since the notice 
merely signified the willingness of the em- 
ployer to terminate its employment rela- 
tionship with any worker who elected to 
withdraw from the existing labor dispute 
and seek work elsewhere, but did not alter 
the status of any employee who refrained 
from exercising this option. State v. Jar- 
rell, 231 N. C. 381, 57 S. E. (2d) 403 (1950). 

Employees Disqualified under Subsec- 
tion (b).—Claimant was disqualified for a 
period of nine weeks for payment of un- 
employment benefits where the Commis- 
sion found that he was discharged for mis- 
conduct connected with his work. In re 
Stutts, 245 N. C. 405, 95.8. E. (2d) 919 
(1957). 

Work which requires one to violate his 
moral standards is not ordinarily “suitable 
work” within the meaning of this section. 
In re Miller, 243 N. C. 509, 91 Seles (exels) 
241 (1956). 

Burden of Proof.— 

Each claimant is required to show to the 
satisfaction of the Commission that he was 
not disqualified for benefits under the Em- 
ployment Security Law by this statute. 
State v. Jarrell, 231 N. C. 381, 57 S. E. (2d) 
403 (1950). 

Same—Work Stoppage Resulting from 
Labor Dispute. — Where the employer re- 
sists recovery of unemployment compensa- 
tion on the ground that claimants’ unem- 
ployment was due to a work stoppage re- 
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sulting from a labor dispute, each claimant benefits under subsection (d) of this sec- 
is required to show to the satisfaction of the tion. State v. Jarrell, 231 N. C. 381, 57 
Commission that he is not disqualified for S. E. (2d) 403 (1950). 


§ 96-15. Claims for benefits. ‘Agi 

(b) (1) Initial Determination.—A representative designated by the Commission 
shall promptly examine the claim and shall determine whether or not the claim 
is valid, and if valid, the week with respect to when benefits shall commence, the 
weekly benefit amount payable, and the potential maximum duration thereof. The 
claimant shall be furnished a copy of such initial or monetary determination show- 
ing the amount of wages paid him by each employer during his base period and 
the employers by whom such wages were paid, his benefit year, weekly benefit 
amount, and the maximum amount of benefits that may be paid to him for unem- 
ployment during the benefit year. When a claimant is ineligible due to lack of 
earnings in his base period, the determination shall so designate. The most recent 
and the base period employers shall be notified upon the filing of a claim which 
establishes a benefit year or an ineligible amount. 

At any time within one year from the date of the making of an initial deter- 
mination, the Commission on its own initiative may reconsider such determina- 
tion if it finds that an error in computation or identity has occurred in connec- 
tion therewith or that additional wages pertinent to the claimant’s benefit status 
have become available, or if such determination of benefit status was made as a 
result of a nondisclosure or misrepresentation of a material fact. 

(2) Hearings before Deputy.—When a question or issue is presented or raised 
as to the eligibility of a claimant for benefits under § 96-13 herein, or whether any 
disqualification shall be imposed by virtue of § 96-14 of this chapter, or benefits 
denied, or his account adjusted pursuant to § 96-18 of this chapter, the claim 
shall be referred to a deputy who, after due notice to the parties and affording 
them reasonable opportunity for a fair hearing, shall find facts and make his deci- 
sion based thereon; provided the deputy shall not be required to issue notice of, 
or to hold a formal hearing in cases involving interstate claims filed by a claimant 
in another state against this State, or in cases involving the failure of a claimant 
to meet any procedural requirement pertaining to the filing of claims, or the denial 
of benefits or the adjustment of the account of a claimant under § 96-18 of this 
chapter. The Commission may remove to itself or transfer to another deputy or 
to an appeal tribunal the proceedings on any claim pending before a deputy. The 
deputy shall promptly notify the claimant and any other interested party of his 
decision and the reason therefor. Unless the claimant or any such interested 
party, within five calendar days after such notification was mailed to his last 
known address, files an appeal from such decision, such decision shall be final 
and benefits shall be paid or denied in accordance therewith, and for the purpose 
of this subsection, the Commission shall be deemed an interested party: Pro- 
vided, however, that on claims filed outside of this State, the claimant, or such 
interested party, shall have ten calendar days from the date of mailing such noti- 
fication to his last known address in which to file notice of appeal. If an appeal 
is duly filed, benefits with respect to the period prior to the final determination of 
the Commission shall be paid only after such determination: Provided further, 
however, that if an appeal tribunal affirms a decision of a deputy, or the Commis- 
sion affirms a decision of an appeal tribunal allowing benefits, such benefits shall 
be paid regardless of any appeal which may thereafter be taken, but if such deci- 
sion is finally reversed, no employer’s account shall be charged with benefits 
so paid. 

(Oo CT 352,051 Onel 953, cd) srs 619) 


Editor’s Note.— “account” near the end of paragraph (2) 
The 1951 amendment rewrote subsection of subsection (b) and deleted the words 
(b). “and such payments shall be charged to 


The 1953 amendment deleted the word the pooled account” formerly appearing at 
“reserve”, immediately preceding the word the end of the paragraph, 
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As only subsection (b) was affected by 
the amendments the rest of the section is 
not set out. 

The requirements of this section are 
mandatory and not directory. They are 
conditions precedent to obtaining a review 
by the courts and must be observed. Non- 
compliance therewith requires dismissal. 
In re Employment Security Comm., 234 
Prec .651,,638.6,.H..(2d) 314 (1951). 

The statement of the grounds of the ap- 
peal required by subdivision (i) must be 
filed within the time allowed for appeal. 
Its purpose is to give notice to the Com- 
mission and adverse parties of the alleged 
errors committed by the Commission and 
limit the scope of the hearing in the su- 
perior court to the specific questions of law 
raised by the errors assigned. It was in- 
tended, and must be construed, as a con- 
dition precedent to the right of appeal. 
Noncompliance therewith is fatal. In re 
Employment Security Comm., 234 N. C. 
651568200 E,. (2d) 311 (1951). 

Conclusiveness of Findings of Fact on 
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The findings of fact of the Employment 
Security Commission are conclusive when 
supported by evidence, and therefore review 
is limited to determining whether there was 
evidence before the Commission to support 
its findings and whether the facts found 
sustain its conclusions of law. State v. Jar- 
tell, 23ieNegC.assi a7 on ee (2d) 403 (1950). 

As the findings of fact made by the 
Commission, when supported by compe- 
tent evidence, are conclusive and binding 
on the reviewing courts, which are to hear 
the appeal on questions of law only, the 
dismissal of the appeal in the court below 
for failure to file a statement of grounds 
as required by subdivision (i) deprived the 
claimants of no substantial right to which, 
otherwise, they might have been entitled. 
In re Employment Security Comm., 234 N. 
(C. th, SS. 135 (el) Sill (GOs). 

Applied in In re Stevenson, 237 N. C. 
FOS On Baeced) 520) (4953): 

Cited in Employment Security Comm., 
v Smith, 235 N. C. 104, 69 S. E. (2d) 32 
(1952). 


Appeal.— 


§ 96-16. Seasonal pursuits.—(a) A seasonal pursuit is one which, be- 
cause of seasonal conditions making it impracticable or impossible to do other- 
wise, customarily carries on production operations only within a regularly re- 
curring active period or periods of less than an aggregate of thirty-six weeks in 
a calendar year. No pursuit shall be deemed seasonal unless and until so found 
by the Commission: Provided, however, that from March 27, 1953, any suc- 
cessor under § 96-8 (f) (2) to a seasonal pursuit shall be deemed seasonal un- 
less such successor shall within one hundred and twenty (120) days after the 
acquisition request cancellation of the determination of status of such seasonal 
pirsuit; provided further that this provision shall not be applicable to pending 
cases nor retroactive in effect. 

(f{) (1) A seasonai worker shall be eligible to receive benefits based on sea- 
sonal wages only for a week of unemployment which occurs, or the greater part 
of which occurs within the active period or periods of the seasonal pursuit or 
pursuits in which he earned base period wages. 

(2) A seasonal worker shall be eligible to receive benefits based on nonseasonal 
wages for any week of unemployment which occurs during any active period or 
periods of the seasonal pursuit in which he has earned base period wages pro- 
vided he has exhausted benefits based on seasonal wages. Such worker shall also 
be eligible to receive benefits based on nonseasonal wages for any week of unem- 
ployment which occurs during the inactive period or periods of the seasonal pur- 
suit in which he earned base period wages irrespective as to whether he has ex- 
hausted benefits based on seasonal wages. 

(3) The maximum amount of benefits which a seasonal worker shall be eligible 
to receive based on seasonal wages shall be an amount, adjusted to the nearest 
multiple of one dollar ($1.00), determined by multiplying the maximum benefits 
payable in his benefit year, as provided in § 96-12 (d) of this chapter, by the 
percentage obtained by dividing the seasonal wages in his base period by all 
of his base period wages. 

(4) The maximum amount of benefits which a seasonal worker shall be eligible 
to receive based on nonseasonal wages shall be an amount, adjusted to the nearest 
multiple of one dollar ($1.00), determined by multiplying the maximum benefits 
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payable in his benefit year, as provided in § 96-12 (d) of this chapter, by the 
percentage obtained by dividing the nonseasonal wages in his base period by all 
of his base period wages. 

(5) In no case shall a seasonal worker be eligible to receive a total amount 
of benefits in a benefit year in excess of the maximum benefits payable for such 
benefit year, as provided in § 96-12 (d) of this chapter. 

(1993; C10 Less20.22 1 LO /eem 050, we 142) 


Editor’s Note.— 

The 1953 amendment added the provisos 
at the end of subsection (a). It also 
changed the amount in paragraphs (3) and 
(4) of subsection (f) from “fifty cents” to 


only subsections (a) and (f) were affected 
by the amendments the rest of the sec- 
tion is not set out. 

Cited in In re Employment Security 
Comm.,, 234 'N. (Ci'651) 682509 ecanmeta 


“one dollar.” The 1957 amendment re- (1951). 


wrote paragraph (2) of subsection (f). As 


§ 96-18. Penalties.—(a) Any person who makes a false statement or repre- 
sentation knowing it to be false or knowingly fails to disclose a material fact to 
obtain or increase any benefit under this chapter or under an employment security 
law of any other state, the federal government, or of a foreign government, either 
for himself or any other person, shall be punished by a fine of not less than twenty 
dollars ($20.00), nor more than fifty dollars ($50.00), or by imprisonment for 
not longer than thirty days, and each such false statement or representation or 
failure to disclose a material fact shall constitute a separate offense. 

Records, with any necessary authentication thereof, required in the prosecution 
of any criminal action brought by another state or foreign government for mis- 
representation to obtain benefits under the law of this State shall be made available 
to the agency administering the employment security law of any such state or 
foreign government for the purpose of such prosecution. Photostatic copies of 
all records of agencies of other states or foreign governments required in the prose- 
cution of any criminal action under this section shall be as competent evidence 
as the originals when certified under the seal of such agency, or when there is no 
seal, under the hand of the keeper of such records, 

(d) Any person who, by reason of the nondisclosure or misrepresentation by 
him or by another of a material fact (irrespective of whether such nondisclosure 
or misrepresentation was known or fraudulent), has received any sum as benefits 
under this chapter while any conditions for the receipt of benefits imposed by 
this chapter were not fulfilled in his case, or while he was disqualified from re- 
ceiving benefits, shall, in the discretion of the Commission, either be liable to 
have such sum deducted from any future benefits payable to him under this 
chapter, or shall be liable to repay to the Commission for the Unemployment In- 
surance Fund a sum equal to the amount so received by him, and such sum shall 
be collectible in the manner provided in § 96-10 (b) for the collection of past- 
due contributions; provided this “chapter” and “unemployment insurance fund” 
shall also be deemed to mean the employment security law and the unemploy- 
ment insurance fund of any other state or the federal government, or a foreign 
government for purposes of this subsection, when an interstate claim is involved. 

(e) An individual shall not be entitled to receive benefits for one year begin- 
ning with the first day of any benefit week with respect to which he, or another in 
his behalf with his knowledge, has been found to have knowingly made a false 
statement or misrepresentation or who has knowingly failed to disclose a material 
fact to obtain or increase any benefit or other payment under this chapter. 

(f) Any individual who becomes unemployed due to larceny or embezzlement 
in connection with his employment, if such individual is convicted thereof in a 
court of competent jurisdiction, or if the Commission finds that he has made a 
voluntary confession of guilt, shall not be entitled to receive any benefits based 
on wages earned by such individual prior to and including the quarter within 
which such unemployment occurred; provided the provisions of this subsection 
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shall not be effective as to any benefits accrued or paid under a claim filed by 


such individual prior to the date of such unemployment. 


(tis pess, 1936; c-51, 


Pe Gael O43 We 1319 e 37 /s0ss.. 29, 30; 1945, c. 552, 5. 34-1949" ch 424, Ss) 26: 
fe Om oe Ss alOr 1 O50 5G 4Ul4 ss. 1, 22 71995, Cr ooo,usuu.) 


Editor’s Note.— 

The 1951 amendment rewrote subsec- 
tions (a) and (e) and added the proviso at 
the end of subsection (d). 

The 1953 amendment substituted “un- 
employment insurance fund” for “unem- 
ployment compensation fund” in subsec- 
tion (d). It also substituted the words 
“who becomes unemployed due to” for the 
words “discharged for’ formerly appear- 
ing in the first line of subsection (f) 


and substituted “unemployment” for “dis- 
charge” at the end of the subsection. 

The 1955 amendment inserted “one year 
beginning with the first day of any bene- 
fit week with respect to” in lieu of “the 
remainder of any benefit year during,” 
formerly appearing near the beginning of 
subsection (e). 

As subsections (b) and (c) were not af- 
fected by the amendments they are not set 
out. 


ARTICLE 3. 


Employment Service Division. 
§ 96-28: Repealed by Session Laws 1951, c. 332, s. 17. 


Chapter 97. 


Workmen’s Compensation Act. 


Article 1. 
Workmen’s Compensation Act. 


Sec. 

97-40. Commutation of benefit and pay- 
ment on absence of dependents. 

97-40.1. Second Injury Fund. 

97-41. Total compensation not to exceed 
$10,000. 

97-53. Occupational diseases enumerated; 
when due to exposure to chemi- 
cals. 

97-61. [Rewritten as §§ 97-61.1 to 97-61.7.] 

97-61.1. First examination of and report 

on having asbestosis or silicosis. 

97-61.2. Filing of first report; right of 

hearing; effect of report as tes- 
timony. 


Sec. 

97-61.3. Second examination and report. 

97-61.4. Third examination and report. 

97-61.5. Hearing after first examination and 
report; removal of employee 
from hazardous occupation; 
compensation upon removal 
from hazardous occupation. 

97-61.6. Hearing after third examination 
and report; compensation for 
disability and death from as- 
bestosis or silicosis. 


97-61.7. Waiver of right to compensation 
as alternative to forced change 
of occupation. 

97-84. Determination of disputes by Com- 

mission or deputy. 


ARTICLE 1. 


Workmen's Compensation Act. 


§ 97-1. Official title. 


In General.— 

In accord with original. See National 
Labor Relations Board v. Moss Planing 
Mill Co., 224 F. (2d) 702 (1955). 

Purpose of Act.— 

The underlying purpose of the Work- 
men’s Compensation Act is to provide com- 
pensation for workmen who suffer disabil- 
ity by accident arising out of and in the 
course of their employment. Henry v. A. 


C. Lawrence Leather Co.,; 234 N. C. 126, 
66 S. E. (2d) 693 (1951). 
2C—11 


Construction.— 

The Workmen’s Compensation Act 
should be liberally construed to the end 
that the benefit thereof should not be 
denied upon technical, narrow and strict 
interpretation. Henry v. Lawrence Leather 
Comesin Ne Cait, 57 Seek. e(edh) 760 
(1950); Guest v. Brenner Iron & Metal 
Gon24t PNY (Cy 448) 50S, (Ey ((2d)'1596 
(1955). 

The Workmen’s Compensation Act is a 
radical and systematic change in the com- 
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mon law and must be liberally construed to 
accomplish its purposes. Its provisions are 
superior to the common law in all respects 
where it deals with the liabilities arising 
out of the relationship of employer and em- 
ployee. Essick v. Lexington, 232 N. C. 200, 
60 S. E. (2d) 106 (1950). 

The rule of liberal construction cannot 
be employed to attribute to a provision of 
the act a meaning foreign to the plain and 
unmistakable words in which it is couched. 
Henry v. Lawrence Leather Co., 231 N. C. 
477, 57 8. E. (2d) 760 (1950): Guest v. 
Brenner Iron & Metal Co., 241 N. C. 448, 
85 S. E. (2d) 596 (1955); 
Hitchcock Corp., 240 N. C. 591, 83 S. E. 
(2d) 539 (1954). 

The Workmen’s Compensation Act elim- 
inates the question of negligence as a basis 
for recovery thereunder, but it is not the 
equivalent of general accident or health in- 
surance, and provides for compensation 
only for those injuries by accident which 
arise out of and in the course of the em- 
ployment. Vause v. Vause Farm Equip- 
ment ‘Cos 233 UN.) Cass 63S an (2d) 173 
(1951). 

The Workmen’s Compensation Act Is 


§ 97-2. Definitions. 


(b) Employee—The term “employee” 
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Hatchett v. 
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Not an Accident and Health Insurance 
Act.—The legislative intent seems clear 
that our Workmen’s Compensation Act is 
an industrial injury act, and not an acci- 
dent and health insurance act. The court 
should not overstep the bounds of legisla- 
tive intent, and make by judicial legisla- 
tion our compensation act an accident and 
health insurance act. Lewter v. Abercrom- 
bie Enterprises, Inc., 240 N. C. 399, 82 S. 
E. (2d) 706 (1952). 

The Industrial Commission has exclu- 
Sive jurisdiction, etc.— 

In accord with original. See Thomason 
v..Red Bird Cab.Co., 235 Ni Cucog aaonct 
B. (2d) 410 (1954). 

Employer and employee held not to 
come within the provisions of the North 
Carolina Workmen’s Compensation Act. 
Pennsylvania Threshermen, etc., Ins. Co. 
v. Harrill, 106 F. Supp. 332 (1952). 

Cited in Morris v. Wilkins, 241 N. C. 
507, 85 S. E. (2d) 892 (1955); Whitlow v. 
peaboard Air Line R. Co., 222 F. (2d) 
57 (1955); Tipton v. Barge, 243 F. (2d) 
Seiil (GIO es7))- 


means every person engaged in an 


employment under any appointment or contract of hire or apprenticeship, express 
or implied, oral or written, including aliens, and also minors, whether lawfully 
or unlawfully employed, but excluding persons whose employment is both casual 
and not in the course of the trade, business, profession or occupation of his em- 
ployer, and as relating to those so employed by the State, the term “employee” 
shall include all officers and employees of the State, except only such as are 
elected by the people, or by the General Assembly, or appointed by the Governor to 
serve on a per diem, part time or fee basis, either with or without the confirma- 


tion of the Senate; as relating to munici 


pal corporations and political subdivisions 


of the State, the term “employee” shall include all officers and employees there- 
of, except such as are elected by the people or elected by the council or other 
governing body of said municipal corporation or political subdivision, who act 
in purely administrative capacities, and to serve for a definite term of office. 


The term 


“employee” shall include members of the North Carolina National 


Guard, except when called into the service of the United States, and members of 
the North Carolina State Guard, and members of these organizations shall be 
entitled to compensation for injuries arising out of and in the course of the per- 
formance of their duties at drill, in camp, or on special duty under orders of 


the Governor. 


The term “employee” shall include deputy sheriffs and all per- 


sons acting in the capacity of deputy sheriffs, whether appointed by the sheriff 
or by the governing body of the county and whether serving on a fee basis or 


on a salary basis, or whether deputy sheriffs serving upon a full time basis or 
a part time basis, and including deputy sheriffs appointed to serve in an emergency, 
but as to those so appointed, only during the continuation of the emergency. 
The sheriff shall furnish to the board of county commissioners a complete list 
of all deputy sheriffs named or appointed by him immediately after their appoint- 
ment, and notify the board of commissioners of any changes made therein 
promptly after such changes are made. Any reference to an employee who has 
been injured shall, when the employee is dead, include also his legal representa- 
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tive, dependents, and other persons to whom compensation may be payable: 
Provided, that the third and fourth sentences herein shall not apply to Alleghany, 
Avery, Bladen, Carteret, Caswell, Cherokee, Gates, Hyde, Macon, Pender, Perqui- 
mans, Union, Watauga and Wilkes counties: Provided, further, that any 
employee as herein defined of a municipality, county, or of the State of North 
Carolina while engaged in the discharge of his official duty outside the juris- 
dictional or territorial limits of the municipality, county, or the State of North 
Carolina and while acting pursuant to authorization or instruction from any su- 
perior officer, shall have the same rights under this article as if such duty or 
activity were performed within the territorial boundary limits of his employer. 

Every executive officer elected or appointed and empowered in accordance with 
the charter and bylaws of a corporation, other than a charitable, religious, educa- 
tional or other nonprofit corporation, shall be an employee of such corporation 
under this article. 


Any such executive officer of a charitable, religious, educational, or other non- 
profit corporation may, notwithstanding any other provision of this article, be 
brought within the coverage of its insurance contract by any such corporation by 
specifically including such executive officer in such contract of insurance and the 
election to bring such executive officer within the coverage shall continue for 
the period such contract of insurance is in effect, and during such period such 
executive officers thus brought within the coverage of the insurance contract 
shall be employees of such corporation under this article. 

(c) Employer—The term “employer” means the State and all political sub- 
divisions thereof, all public and quasi-public corporations therein, every person 
carrying on any employment and the legal representative of a deceased person or 
the receiver or trustee of any person. The board of commissioners of each county 
of the State, for the purposes of this law, shall be considered as “employer” 
of all deputy sheriffs serving within such county, or persons serving or perform- 
ing the duties of a deputy sheriff, whether such persons are appointed by the 
sheriff or by the board of commissioners and wnether serving on a fee basis or 
salary basis. Each county is authorized to insure its compensation liability for 
deputy sheriffs to the same extent it is authorized to insure other compensation 
liability for employees thereof: Provided, that the last two sentences herein shall 
not apply to Alleghany, Avery, Bladen, Carteret, Caswell, Cherokee, Gates, 
Hyde, Macon, Pender, Perquimans, Union, Watauga and Wilkes counties. 

(e) Average Weekly Wages.—“Average weekly wages” shall mean the earn- 
ings of the injured employee in the employment in which he was working at the 
time of the injury during the period of fifty-two weeks immediately preceding 
the date of the injury, including the subsistence allowance paid to veteran trainees 
by the United States government, provided the amount of said allowance shall be 
reported monthly by said trainee to his employer, divided by fifty-two; but if the 
injured employee lost more than seven consecutive calendar days at one or more 
times during such period, although not in the same week, then the earnings for 
the remainder of such fifty-two weeks shall be divided by the number of weeks 
remaining after the time so lost has been deducted. Where the employment 
prior to the injury extended over a period of less than fifty-two weeks, the method 
of dividing the earnings during that period by the number of weeks and parts 
thereof during which the employee earned wages shall be followed; provided, 
results fair and just to both parties will be thereby obtained. Where, by reason 
of a shortness of time during which the employee has been in the employment 
ef his employer or the casual nature or terms of his employment, it is impractical 
to compute the average weekly wages as above defined, regard shall be had to 
the average weekly amount which during the fifty-two weeks previous to the 
injury was being earned by a person of the same grade and character employed 
in the same class of employment in the same locality or community. 

But where for exceptional reasons the foregoing would be unfair, either to 
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the employer or employee, such other method of computing average weekly wages 
may be resorted to as will most nearly approximate the amount which the in- 
jured employee would be earning were it not for the injury. 

Wherever allowances of any character made to an employee in lieu of wages are 
specified part of the wage contract they shall be deemed a part of his earnings. 

Where a minor employee, under the age of twenty-one years, sustains a per- 
manent disability or dies, the compensation payable for permanent disability or 
death shall be calculated, first, upon the average weekly wage paid to adult em- 
ployees employed by the same employer at the time of the accident in a similar 
or like class of work which the injured minor employee would probably have been 
promoted to if not injured, or, second, upon such other method as may be used 
to compute the average weekly wage as will most nearly approximate the amount 
which the injured employee would be earning as an adult if it were not for the 
accident. Compensation for temporary total disability shall be computed upon 
the average weekly wage at the time of the accident, unless the total disability 
extends more than fifty-two weeks and then the compensation may be increased 


in proportion to his expected earnings. 


{n case of disabling injury to a volunteer fireman under compensable circum- 
stances, compensation payable shall be calculated upon the average weekly wage 
the volunteer fireman was earning in the employment wherein he principally earned 


his livelihood as of the date of injury. 


(1953, ¢, 619; 1955, c. 644; c. 1026, s. Tyre. 10555 1957,2c05e 


I. IN GENERAL. 

‘Editor’s Note.— 

The 1953 amendment inserted the words 
“to serve on a per diem, part time or fee 
‘basis” in line nine of the first paragraph of 
‘subsection (b) and added the second para- 
graph thereof. 

The first 1955 amendment added “Alle- 
ghany” to the list of counties in subsec- 
tion (b) and (c). The second 1955 amend- 
ment, effectively July 1, 1955, added the 
jast paragraph of subsection (e) and the 
third 1955 amendment substituted the last 
two paragraphs of subsection (b) for the 
former last paragraph. 

The 1957 amendment deleted “Ashe” 
from the lists of counties in subsections 
4b) and (c). 

As only subsections (b), (c) and (e) 
were affected by the amendments the rest 
of the section is not set out. 

For brief comment on the 1953 amend- 
snentescerot Na Cm leawe ney. 451) 

Burden of Proving Claim Compensable. 
—Claimant in a proceeding under the 
Workmen’s Compensation Act has the 
burden of proving that his claim is com- 
pensable under the act. Henry v. Lawrence 
Leather Co., 231 N.C. 477, 57 S. E. (2d) 
%60 (1950). 

Applied, as to subsection (r), in Rice v. 
Thomasville Chair Co., 238 N. C. Oil. Ae 
S. E. (2d) 311 (1953); as to subsection 
(b), in McNair v. Ward, 240 N. C. 330, 82 
S. E. (2d) 85 (1954); as to subsection (e), 
in Harris v. Asheville Contracting Co., 
240 N. C..715, 83 S. E. (2d) 802 (1954). 

Quoted in part in Duncan y. Carpenter, 


233 N. C. 422, 64 S. E. (2d) 410 (1951); 
as to subsection (i), in Brinkley v. United 
Feldspar & Minerals Corp., 246 N. C. 17, 
97 S. E. (2d) 419 (1957). 

Stated, as to subsections (f), (j) and 
(k), in Fields v. Hollowell, 238 N. C. 614, 
78 S. E. (2d) 740 (1953). 

Cited, as to subsection (f), in Sweatt v. 
Rutherford County Board of Education, 
237 N. C. 653, 75 S. °K. (dyn ysemctosa 
as to subsections (1), (m), (n) and (o), in 
Fields v. Hollowell, 238 N. C. 614, 78 S. 
E. (2d) 740 (1953); as to subsection (i), 
in Watts v. Brewer, 2483 N. C. 422, 90 S. 
EK. (2d) 764 (1956); Smith v. Mecklen- 
burg County Chapter American Red 
Cross, 245 N. C. 116, 95 S. E. (2d) 559 
(1956). 


II. EMPLOYMENT; EMPLOYEE; 
EMPLOYER. 


Employees and Independent Contrac- 
tors.— 

In accord with 1st paragraph in original. 
See McCraw v. Calvine Mills, Inc., 233 N. 
C. 524, 64 S. E. (2d) 658 (1951). 

When one undertakes to do a specific 
job under contract and the manner of do- 
ing it, including employment, payment and 
control of persons working with or under 
him, is left entirely to him, he will be re- 
garded as an independent contractor unles3 
the person for whom the work is being 
done has retained the right to exercise con- 
trol in respect to the manner in which the 
work is to be executed. McCraw v. Cal- 
vine, Mills, Inc., 233 N, C. 524; 64 Se )E. 
(2d) 658 (95). 
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Whether a person is an _ independent 
contractor or an employee within the mean- 
ing of the Workmen’s Compensation Act 
is to be determined in accordance with the 
common law. Scott v. Waccamaw Lbr. Co., 
Pole Ne Cal62, 59S. B.. (2d)) 4255 (1950). 

Compensation is recoverable only against 
the employer of the injured workman, and 
therefore if the workman is an employee of 
an independent contractor, the employer of 
the independent contractor cannot be held 
liable for compensation. Scott v. Wacca- 
Ac Wane Die COmne se, Nin Ca 162) 59) Sanen (2d) 
425 (1950). 

Evidence tending to show that defendant 
lumber company operated a sawmill as a 
part of its general business, that it owned 
the saw mill, controlled the premises where 
the work was performed, determined the 
amount of work to be done thereat, gave 
directions on occasion as to dimensions of 
the lumber to be sawed, and that the per- 
son directing the sawmill operations worked 
exclusively for the lumber company, which 
had the power to discharge him at any time 
with or without cause, was held sufficient 
to support a finding that the director of the 
sawmill operations was a supervisory em- 
ployee and not an independent contractor. 
SCOLmVAMVVaccamaw. ebro 235.) NaC: 
162, 59 S, BH. (2d) 425 (1950). 

Test of Employer Is Right of Control. 
—The test is whether the party for whom 
the work is being done has the right to 
control the worker with respect to the 
manner or method of doing the work, as 
distinguished from the right merely to re- 
quire certain definite results conforming 
te the contract. If the employer has right 
of control, it is immaterial whether he 
actually exercises it. McCraw v. Calvine 
Wibilliey, ioe, DR ING (65 Be25 Cl Sy Bs (zal) 
658° (1951); Hinkle vy. Lexington, 239 N. 
CeO5 ono (ed) 220NGl953)s 

Claimant Must Be Employee of Em- 
ployer from Whom Compensation Is 
Claimed.—An injured person is entitled to 
compensation under our Workmen’s Com- 
pensation Act only if he is an employee 
of the party from whom compensation is 
claimed at the time of his injury. Hart v. 
Thomasville Motors, Inc., 244 N. C. 84, 92 
S. EB. (2d) 673 (1956). 

Assistant Driver Employed by Owner- 
Lessor of Truck under Trip-Lease Agree- 
ment.—Where the owner of a truck drives 
same on a trip in interstate commerce for 
an interstate carrier under a_ trip-lease 
agreement providing that the carrier’s 
I. C. C. license plates should be used and 
the carrier retain control and direction 
over the truck, an assistant driver em- 
ployed by the owner-lessor is an employee 
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of the carrier within the coverage of the 
North Carolina Compensation Act. Fur- 
ther, if the owner-lessor be considered an 
independent contractor, but had less than 
five employees and no compensation in- 
surance coverage, the carrier would still be 
liable under G. S. 97-19. McGill v. Bison 
Fast Freight, Inc., 245 N. C. 469, 96 S. 
EE. (2d) 438 (1957). 

Employee of Partnership and Not of 
Partner.—Evidence was sufficient to sup- 
port a finding of the Commission that de- 
ceased, the driver of a tractor-tank, was 
an employee of defendant oil company, a 
partnership, and not of a separate trans- 
portation business operated by one of the 
partners. Moses vy. Bartholomew, 238 N. 
CAi145 78) 55H. (2d) 923 (1953). 


III. AVERAGE WEEKLY WAGES. 


Earnings Control “Average Weekly 
Wages.”—Under subsection (e), “average 
weekly wages” of the employee “in the 
employment in which he was working at 
the time of the injury” are based on his 
earnings rather than his earning capacity. 
Liles vy. Faulkner Neon & Elec. Co., 244 
Ne C2653, 94S. EE. 2d) 790" (1956). 

When Special Method, etc.— 

In accord with original. See Liles v. 
Faulkner Neon & Elec. Co., 244 N. C; 653, 
94 S. E. (2d) 790 (1956). 

Where Employment Extended over 
Period of Less than Fifty-Two Weeks.— 
The average weekly wages of a college 
student working part time for a period of 
eleven weeks in which he worked from 
1744 hours to 51 hours a week should be 
computed by the method provided in the 
second sentence of subsection (e) of this 
section, where the evidence did not war- 
rant a finding of fact or conclusion of law 
that such method would not obtain results 
fair and just to both parties. Liles v. 
Faulkner Neon & Elec. Co., 244 N. C. 653, 
94 S. E. (2d) 790 (1956). 

Where the employer does not contend 
that plaintiff's employment was casual and 
offers no evidence as to the amount of 
wages earned by others engaged in similar 
employment in that community during the 
52 weeks previous to plaintiff’s injury, the 
employer may not object that the Com- 
mission, in view of the fact that the em- 
ployee had worked for the employer less 
than 40 hours at the time of his injury, 
fixed the employee’s average weekly wage 
in accordance with the compensation un- 
der the contract of employment at the 
time of the injury, G. S. 97-2 (e), there 
being evidence that the employee had 
theretofore earned wages in excess of this 
sum for appreciable periods in other em- 
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ployments of like nature. Harris v. Ashe- 
villet Contes ‘Co.,6240 «N.C B715,6S3 San. 
(2d) 802 (1954). 

Same—“Results Fair and Just” to Both 
Parties.—Results fair and just, within the 
meaning of the proviso to the second sen- 
tence of subsection (e), consist of such 
“average weekly wages” as will most 
nearly approximate the amount which the 
injured employee would be earning were it 
not for the injury, in the employment in 
which he was working at the time of his 
injury. Liles v. Faulkner Neon & Elec. 
Co., 244 N. C. 653, 94 S. E. (2d) 790 
(1956). 

It is true that all provisions of subsec- 
tion (e) must be considered in order to 
ascertain the legislative intent; and the 
dominant intent is that results fair and 
just to both parties be obtained. Ordi- 
narily, whether such results will be ob- 
tained by the second method is a ques- 
tion of fact, and in such case a finding of 
fact by the Commission controls decision. 
However, this does not apply if the find- 
ing of fact is not supported by competent 
evidence or is predicated on an erroneous 
construction of the statute. Liles v. Faulk- 
ner Neon & Elec. Co., 244 N. C. 653, 94 
S$. E(ed) #790" 956)% 

Same — Consideration of Amounts 
Earned by Other Persons in Same Em- 
ployment.—In a proceeding for compensa- 
tion for the death of a college student em- 
ployed part-time during vacation and after 
school for a period of eleven weeks in 
which he worked from 17% to 51 hours a 
week, there was no factual basis for the 
application of the method of determining 
average weekly wages provided in the 
third sentence of subsection (e), where 
there was no evidence as to average weekly 
amount being earned during the fifty-two 
weeks previous to decedent’s injury by a 
person of the same grade and character 
employed in the same class of employ- 
ment, and no evidence as to the average 
weekly amount a part-time worker in the 
same employment had earned during the 
fifty-two weeks previous to decedent’s in- 
jury, while working for the particular em- 
ployer or any other employer in the same 
locality or community. Liles v. Faulkner 
Neon & ‘Hlec. Co., 244 N. C. 653, 94 S. 
E. (2d) 790 (1956). 

It was improper for the Commission, in 
undertaking to apply the method of com- 
puting average weekly wages provided in 
the third sentence of subsection (e), to 
determine the average weekly wages of a 
part-time employee to be the amount he 
would have earned had he been a full- 
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time employee. Liles v. Faulkner Neon & 
Filec.* Co,,, 244 N. Cx 653) 94 1S eared) 
790 (1956). 

Employer’s Report of Accident as Evi- 
dence of Average Wage.—While the em- 
ployer’s report of an accident to the Indus- 
trial Commission does not constitute a 
claim for compensation, a statement there- 
in as to the employee’s average weekly 
Wage is competent upon the hearing after 
the filing of claim. Harris vy. Asheville 
Contr. Co., 240 Ni Cryiss3 sce (2d) 
802 (1954), 


IV. INJURY BY ACCIDENT ARISING 
OUT OF AND IN THE COURSE 
OF THE EMPLOYMENT. 


A. In General. 


Threefold Conditions 
Right to Compensation.— 

In accord with 1st paragraph in original. 
See Anderson v. Northwestern Motor Con 
233 N. C. 372, 64 S. E. (2d) 265 (1951). 


To make out a valid claim for compensa- 
tion under the Workmen’s Compensation 
Act the claimant is required to show (1) 
injury by accident, (2) suffered in the 
course of decedent’s employment, and (3) 
arising out of his employment by the de- 
fendant corporation. Matthews vy. Carolina 
Standard Corp., 232 N. C. 29, 60 S. E. 
(2d) 93 (1950). 

To establish his claim for the death of 
decedent, plaintiff must show (1) death 
resulting from an injury by accident, (2) 
arising out of and in the course of dece- 
dent’s employment by the defendant, and 
(3) not including a disease in any form, 
except where it results naturally and un- 
avoidably from the accident. Lewter v. 
Abercrombie Enterprises, Inc., 240 N. C. 
399, 82 S. E. (2d) 410 (1954), 

A compensable death is one, etc. 

In accord with 2nd paragraph in orig- 
inal. See Poteete v. North State Pyro- 
phyllite Co., 240 N, C. 561, 82 S. E. (2d) 
693 (1954). 

Injury Aggravating Pre-existing Infirm- 
ity or Disease. — When an employee af- 
flicted with a pre-existing disease or in- 
firmity suffers a personal injury by acci- 
dent arising out of and in the course of his 
employment, and such injury materially 
accelerates or aggravates the pre-existing 
disease or infirmity and thus proximately 
contributes to the death or disability of the 
employee, the injury is compensable, even 
though it would not have caused death or 
disability to a normal person. Anderson v. 
Northwestern Motor Co., 233 N. C. 372, 64 
S. E. (2d) 265 (1951). 


Antecedent to 
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B. Accident. 


Death of a fireman from heart failure, 
etc. 

In accord with original. See Lewter v. 
Abercrombie Enterprises, Inc., 240 N. C. 
399, 82 S. E. (2d) 410 (1954). 

“Accident” Defined.— 

In accord with ist paragraph in orig- 
inal. See Hensley vy. Farmers Federation 
Cooperative, 246 N. C. 274, 98 S. E. (2d) 
289 (1957). 

Death from injury by accident, etc.— 

In accord with original. See Hensley v. 
Farmers Federation Cooperative, 246 N. 
C. 274, 98 S. E. (2d) 289 (1957). 

Electric Shock.— The record disclosed 
competent evidence sufficient to support 
the Industrial Commission in finding death 
was caused by electric shock by accident 
arising out of and in the course of employ- 
ment. Blalock vy. Durham, 244 N. C. 208, 
92 S. E. (2d) 758 (1956). 

Hernia.— 

Where the evidence showed that a her- 
nia occurred while the employee was per- 
forming his work in the customary and 
usual manner, and there was no evidence 
of any unusual condition or any slipping or 
falling by the employee, there was no evi- 
dence to justify a finding that the hernia 
resulted from an accident, and an award 
of compensation must be reversed. Hen- 
sley v. Farmers Federation Cooperative, 
246 N. C. 274, 98 S. E. (2d) 289 (1957). 


C. Arising Out of and in the Course of 
Employment. 


Rule of Causal Relation.—An injury to 
be compensable must be shown to have re- 
sulted from an accident arising out of and 
in the course of the employment. This 
principle has come to be known and re- 
ferred to as the rule of causal relation, 1. 
e., that injury to be compensable must 
spring from the employment. This rule of 
causal relation is the very sheet anchor of 
the Workmen’s Compensation Act. It has 
kept the Act within the limits of its in- 
tended scope—that of providing compen- 
sation benefits for industrial injuries, rather 
than branching out into the field of gen- 
eral health insurance benefits. Duncan v. 
Charlotte, 234. N. C. 86, 66S: E. (2d) 22 
(1951). 

Injuries by Accident Arising Out of and 
in the Course of Employment.— 

In order for an injury to an employee to 
be compensable under the Workmen’s 
Compensation Act it must result from an 
accident arising out of and in the course of 
employment. Berry v. Colonial Furniture 
Co., 2382.N. C2303, 60-S..E./ (2d) 97. (1950). 

In order to entitle the claimant to com- 
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pensation the evidence must show that the 
injury by accident arose out of and in the 
course of his employment by the defendant. 
Both are necessary to justify an award of 
compensation under the Workmen’s Com- 
pensation Act. Bell v. Dewey Bros., 236 
N.C. 280, 72'S: Be (2d) -680 (1953): 

Where an employee, while about his 
work, suffers an injury in the ordinary 
course of his employment, the cause of 
which is unexplained but which is a natural 
and probable result of a risk thereof, and 
the Commission finds from all the attend- 
ant facts and circumstances that the injury 
arose out of the employment, an award will 
be sustained. If, however, the cause is 
known and is independent of, unrelated to, 
and apart from the employment, compensa- 
tion will not be allowed. Vause v. Vause 
Farm Equipment Co., 233 N. C. 88, 63 S. 
E. (2d) 173 (1951). 

Test for Determining Whether Acciden- 
tal Injury Arises Out of Employment.— 

While there must be some causal con- 
nection between the employment and the 
injury, nevertheless it is sufficient if the in- 
jury is one which, after the event, may be 
seen to have had its origin in the employ- 
ment, and it need not be shown that it is 
one which should have been foreseen or ex- 
pected. Vause v. Vause Farm Equipment 
Co., 233 N. C. 88, 63 S. E. (2d) 173 (1951); 
Hinkle v. Lexington, 239 N. C. 105, 79 S. 
E. (2d) 220 (1953). 

“Out of” and “in the Course of” Distin- 
guished.— 

In accord with 1st paragraph in original. 
See Bell v. Dewey Bros., 236 N. C. 280, 72 
Ss. E. (2d) 680 (1952); Sweatt v. Ruther- 
ford County Board of Education, 237 N. 
C. 653, 75 S. E. (2d) 738 (1953); Lewter 
v. Abercrombie Enterprises, Inc., 240 N. 
C. 399, 82 S. EB. (2d) 410 (1954); Zimmer- 
man v. Elizabeth City Freezer Locker, 244 
N. C. 628, 94 S. E. (2d) 813 (1956). 


The phrase “in course of” refers to the 
time, place and circumstance under which 
the injury by accident occurred, while the 
words “out of the employment” refer to 
the origin or cause of the accident, as 
springing from the work the employee is to 
do or out of the service he is to perform. 
Matthews v. Carolina Standard Corp., 232 
N. C. 229, 60 S. E. (2d) 93 (1950); Berry 
v. Colonial Furniture Co., 232 N. C. 303, 60 
8S. E. (2d) 97 (1950). 

In interpreting and applying the mean- 
ing of the expression, “arising out of and 
in the course of the employment,” as it 
appears in the Workmen’s Compensation 
Act, it has been uniformly held that the 
phrases “arising out of” and “in the course 
of” are not synonymous but involve two 
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ideas and impose a double condition, both 
of which must be satisfied in order to 
bring a case within the Act. Sweatt v. 
Rutherford County Board of Education. 
237 N..C. 65375 Suk. (2d) 738 (1953): 

In interpreting and applying the mean- 
ing of the complete expression, “arising 
out of and in the course of the employ- 
ment,” it must be kept in mind that while 
an accident arising out of an employment 
usually occurs in the course of it, it does 
not necessarily or invariably do so. Nor 
does an accident which occurs in the 
course of an employment necessarily or 
inevitably arise out of it. Therefore proof 
that an employee was at his place of em- 
ployment and was doing his usual work 
at the time of the injury, without more, is 
insufficient to support an award of com- 
pensation. Sweatt v. Rutherford County 
Board of Education, 237 N. C. 653, 75 S. 
FE, (2d) 738 (1953). 

“In the Course of” the Employment.— 

The words “in the course of” as used in 
the Workmen’s Compensation Act refer 
to the time, place, and circumstances un- 
der which the injury occurs. Guest v. 
Brenner Iron & Metal Co., 241 N. C. 448, 
85 S. E. (2d) 596 (1955); Alford v. Qual- 
ity Chevrolet Co.; 2465N.C. 214,97 S. E. 
(2d) 869 (1957). 

Mixed Question of Law and Fact.— 

Whether an accident arose out of the 
employment is not exclusively a question 
of fact. It is a mixed question of law and 
fact, but there must be some causal relation 
between the employment and the injury. 
Matthews v. Carolina Standard Corp., 232 
N. C. 229, 60 S. E. (2d) 93 (1950); Poteete 
v. North State Pyrophyllite Co., 240 N. 
C. 561, 82 S. E. (2d) 693 (1954); Alford 
WewOuality, Chevrolet yo, 24G0Ne( mole: 
97 S. E. (2d) 869 (1957). 

“Arising Out of” Defined.— 

See Vause v. Vause Farm Equipment 
Co., 233 N. C. 88, 63 S. E. (2d) 173 (1951). 

In accord with 1st paragraph in origi- 
nal. See Hinkle v. Lexington, 239 N. C. 
105, 79 S. E. (2d) 220 (1953); Lewter v. 
Abercrombie Enterprises, Inc., 240 N. C. 
399, 82 S. EF. (2d) 410 (1954). 

The term “arising out of employment,” 
is broad and comprehensive and perhaps 
not capable of precise definition It must 
be interpreted in the light of the facts and 
circumstances of each case, and there must 
be some causal connection between the 
injury and the employment. Berry v. Colo- 
nial Furniture Co., 232 N. C. 303, 60 S. E. 
(2d) 97 (1950). 

“Arising out of” means arising out of 
the work the employee is to do, or out of 
the service he is to perform. The risk 
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must be incidental to the employment. Bell 
van Dewey = Bross 2368 Naw.) 280.67 Omen 
(2d) 680 (1952); Hinkle v. Lexington, 239 
N. Cs9105, 79 S. Bi, (2d)8220° G195a)-er a 
teete v. North State Pyrophyllite Co., 240 
N. C. 561, 82 S. E. (2d) 693 (1954). 

The words “out of’ as used in the 
Workmen’s Compensation Act refer to 
the origin or cause of the accident and im- 
port that there must be some causal rela- 
tion between the employment and the in- 
jury, but not that the injury ought to have 
been foreseen or expected. Guest v. Bren- 
ner Iron & Metal Co., 241 N. C. 448, 85 
S. E. (2d) 596 (1955). 

In order for an accident to arise out of 
the employment it is not required that a 
hazard of the employment be the sole cause 
of the accident, but it is sufficient if the 
physical aspects of the employment con- 
tribute in some reasonable degree toward 
bringing about or intensifying the condi- 
tion which renders the employee suscep- 
tible to the accident and consequent injury. 
Vause v. Vause Farm Equipment Co., 233 
ING CS 88630 Sean (2d) ei 3m @loiee 


Injury Must Be Fairly Traceable to 
Employment as Contributing Proximate 
Cause. —It is settled law that where an 
injury cannot fairly be traced to the em- 
ployment as a contributing proximate 
cause, it does not arise out of the employ- 
ment. Poteete v. North State Pyrophyllite 
Cos 52407 NeCe 5617 = 82% Saatea(ed) moos 
(1954). 


Where the death cannot fairly be traced 
to the employment as a contributing prox- 
imate cause, it does not arise out of the 
employment. Lewter v. Abercrombie En- 
terprises, Inc., 240 N. C. 399, 82 S. E. 
(2d) 410 (1954). 


Where Cause of Injury Not Explained. 
—Where an employee, while about his 
work suffers an injury in the ordinary 
course of an employment, the cause of 
which is not explained, but which is a 
natural and probable result of a risk there- 
of, and the Commission finds from the 
evidence that the injury arose out of the 
employment, an award will be sustained. 
Poteete v. North State Pyrophyllite Co., 
240 N. C. 561, 82 S. E. (2d) 693 (1954). 


Where Employer Makes Allowances to 
Cover Cost of Transportation. — Injuries 
sustained in an automobile accident by em- 
ployees while on their way to or from their 
work in an automobile owned by one of 
them arise out of and in the course of 
their employment when, under the terms of 
the employment and as an incident to the 
contract of employment, allowances are 
made by the employer to cover the cost of 
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such transportation. Puett v. Bahnson Co., 
Sole Nei Cay i, 580. LenCed)) 63a (1950): 

Injury during Vacation Pleasure Trip 
Furnished by Employer.—An accidental 
injury received by an employee while riding 
in a truck on a vacation pleasure trip does 
not arise out of the employment notwith- 
standing that the employer furnished the 
vacation trip as a matter of good will and 
personal relations among the employees 
and paid the entire expenses of the trip in 
accordance with its agreement entered into 
at the time of the employment as a part of 
the remuneration and inducement to its em- 
ployees. Berry v. Colonial Furniture Co., 
232 N. C. 303, 60 S. E. (2d) 97 (1950). 

Injury Suffered Going to or Returning 
from Work.— 

An employee is not engaged in the pros- 
ecution of his employer’s business while 
operating his personal car to the place 
where he is to perform the duties of his 
employment, nor while leaving his place 
of employment to go to his home. Ellis v. 
American Service Co., 240 N. C. 453, 82 
S. E. (2d) 419 (1954). 

When travel is contemplated as part of 
the work the rule is that the employment 
included not only the actual doing of the 
work but also a reasonable margin of time 
and space necessary to be used in passing 
to and from the place where the work is 
to be done, when the latter is expressly 
or impliedly included in the terms of the 
employment. Alford v. Quality Chevrolet 
CoeetowN. C. 214, 97.5, BE. (2d) 869 
(1957). 


Continuity between Employment and 
Travel.If it be conceded the course of 
employment included the travel home, 
then certainly there must be reasonable 
continuity between the employment and 
the travel. Alford v. Quality Chevrolet Co., 
S4GeNwgce 214,097 .S. Ey, (2d) 869), (1957). 

Findings to the effect that the deceased 
employee was furnished a car for trans- 
portation to and from his work, that he 
quit work about 7:00 p. m., met a friend 
for dinner, took repeated drinks through- 
out the evening, made several trips, on one 
of which he drove approximately 100 miles 
per hour, in search of a girl to join the 
party, and some five hours thereafter 
started for home in the employer’s car, 
and was killed in a wreck occurring on 
the direct route from the employer’s place 
of business to the employee’s home, held 
to show an abandonment of employment 
rather than a deviation from it, and there- 
fore the accident did not arise in the 
course of the employment. Alford v. Qual- 
ity Chevrolet Co., 246 N. C. 214, 97 S. E. 
(2d) 869 (1957). 
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Injury during Lunch Hour. — Findings 
to the effect that during lunch hour the em- 
ployees were free to go as they pleased, 
that deceased employee had stopped his 
work for the lunch period and, in attempt- 
ing to board a truck moving within the 
premises of the employer, fell and was 
fatally injured, with further evidence that 
the employee had been given no order and 
had no duty connected either with the truck 
or its contents, and was acting according 
to his own will, was held insufficient to 
show affirmatively that the injury resulted 
from a hazard incident to the employment, 
and supports the ruling of the Industrial 
Commission that it did not arise out of the 
employment. Matthews v. Carolina Stand- 
ard Corp., 232 N. C. 229, 60S. Be (2d) 93 
(1950). 

An employee who was hit by a car while 
crossing highway to eat lunch on em- 
ployer’s parking lot did not sustain an in- 
jury arising out of and in the course of em- 
ployment. Horn y. Sandhill Furniture Co., 
245 N. C. 173, 95S. E.. (2d) 521 (4956). 

Cemetery Keeper Crossing Street on 
Way to Funeral Home.—When as an in- 
cident of his employment as cemetery 
keeper and in the performance of a duty 
connected therewith, as shown by the es- 
tablished custom, the decedent crossed the 
street en route to a funeral home, the hazard 
of the journey may properly be regarded as 
within the scope of the Compensation Act. 
Hinkle v. Lexington, 239 N. C. 105, 79 S. 
BH. (2d) 220 (1958). 

Employee Injured While at Plant after 
Hours on Private Business. — Where 
claimant, a foreman, returned to the em- 
ployer’s plant after his regular working 
hours, to attend to certain private busi- 
ness, but before entering upon such busi- 
ness he assisted with certain work of the 
employer, and then sat down on a wall to 
rest, whereupon he fell and was injured, it 
was held that the evidence was insuffi- 
cient to sustain a finding that plaintiff’s in- 
jury arose out of and in the course of his 
employment, since from the evidence it 
could not be held that the accident re- 
sulted from risk incidental to the employ- 
ment. Poteete v. North State Pyrophyllite 
Cor e240 MIN AC .2 561, (820 Seek. . (2d) eas 
(1954). 

Injury While Acting for Benefit of 
Third Persons.—Whether an injury to an 
employee received while performing acts 
for the benefit of third persons arises out 
of the employment depends upon whether 
the acts of the employee are for the bene- 
fit of the employer to any appreciable ex- 
tent, or whether the acts are solely for the 
benefit or purpose of the employee or a 
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third person. Guest v. Brenner Iron & 
MetalgCom2eNe Ch 24g cn com) (2d) 
596 (1955). 

Assistance to Third Person in Reci- 
procity for Aid Requested for Employer’s 
Benefit—An employee sent to fix flat tires 
went to a filling station and requested free 
use of its air pump, but before inflation 
ef the tires was completed, the filling 
station operator asked him to help push 
a stalled car, and while he was doing so 
he was struck by another car, resulting 
in permanent injury. It was held that the 
courtesies and assistance extended by the 
employee were in reciprocity for the cour- 
tesy of free air requested by the employee 
for the employer’s benefit, so that the em- 
ployee had reasonable ground to appre- 
hend that refusal to render the assistance 
requested of him might well have resulted 
in like refusal of the courtesy requested by 
him, and therefore, the findings support 
the conclusion that the accident arose out 
of and in the course of employment. Guest 
v. Brenner Iron & Metal ConmeesiaN: eC 
448, 85 S. E. (2d) 596 (1955). 

Employee Injured While Washing His 
Personal Car. — Claimant, employed as a 
night watchman, was injured on the em- 
ployer’s premises during his hours of duty 
when his trouser leg was caught on the 
bumper of his car, causing him to fall, as 
he was washing his personal car for his 
Own purposes with the implied consent of 
the employer. There was no causal rela- 
tionship between his employment and the 
iujury, and therefore the injury did not 
arise out of the employment and is not 
compensable. Bell y. Dewey Bros., 236 N. 
C. 280, 72 S. E. (2d) 680 (1952). 

Injury Caused by Epileptic Seizure,— 
The evidence tended to show that plaintiff 
employee was subject to epileptic fits, that 
while driving the employer’s truck in the 
course of his employment he felt a seizure 
approaching, stopped the truck on the side 
of the road, opened the door and lay down 
on the seat of the truck with his head on 
the seat opposite the steering wheel and his 
feet hanging out of the truck, that he im- 
mediately suffered an epileptic seizure 
causing him to lose consciousness, and that 
when he “came to” his body was on the 
outside of the truck and his hands on the 
steering wheel. The expert medical testi- 
mony was to the effect that the employee 
had suffered broken bones caused by the 
fall from the seat of the truck and that the 
fall resulted from the epileptic seizure. It 
was held that the evidence disclosed that 
the sole cause of the employee’s moving 
from a position of safety to his injury was 
the epileptic seizure, and therefore the fall 
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was independent of, unrelated to, and apart 
from the employment, and the evidence 
cannot support a finding of the industrial 
Commission that the injury resulted from 
an accident arising out of the employment. 
Vause v. Vause Farm Equipment Co., 233 
N.) GC, 88, 68 S. Ex (2d) aa73 (1951). 

Assault Arising from Dispute 
Work.— 

Shooting of three. employees by men- 
tally disturbed co-employee while they 
were at work in locker plant arose out of 
and in the course of employment though 
shooting was “triggered” by a draft board 
incident, where shooter stated that reason 
for shooting was resentment of “domina- 
tion” by co-employees. Zimmerman _ vy. 
Elizabeth City Freezer Locker, 244 N. C. 
628, 94 S. E. (2d) 813 (1956). 


Injury Sustained While Taking Medical 
Test.— An injury sustained by an em- 
ployee while taking a medical test or ex- 
amination, which test or examination is re- 
quired by law in order for the employee to 
continue to hold her job, does not con- 
stitute an accident arising out of and in 
the course of her employment within the 
meaning of this section. King v. Arthur, 
245 N. C. 599, 96 S. E. (2d) 846 (1957), 

Death of Policeman Held Compensable. 
—See Andrews vy. Princeville, 245 N. C. 
669, 97 S. E. (2d) 110 (1957). 


Over 


D. Injury from Disease. 


Ordinarily, heart disease is not an in- 
jury, etc. 

In accord with original. 
Charlotte, 234 N. C. 86, 66 S. E. (2d) 22 
(1951); Lewter vy. Abercrombie Enter- 
prises, Inc., 240 N. C. 399, 82 S. E. (2d) 
410 (1954). 

Dilatation of the Heart, etc.— 

In accord with original. See Lewter v. 
Abercrombie Enterprises, Inc? 240 Nee Gs 
399, 82 S. E. (2d) 410 (1954). 

In heart cases the decisions require a 
showing that the exertion was in some 
way unusual or extraordinary. Lewter v. 
Abercrombie Enterprises, Inc., 240 N. C. 
SE), eS). IE, (2d) 410 (1954). 

Injury Aggravating Heart Condition.— 
Findings to the effect that the employee 
suffered an injury arising out of and in the 
course of the employment, which injury 
aggravated a pre-existing heart condition 
and caused death, will support an award 
for compensation and burial expenses. 
Wyatt v. Sharp, 239 N. C. 655, 80 S. E. 
(2d) 762 (1954). 

Death of Game Warden from Coronary 
Occlusion.— Where a game warden died of 
a coronary occlusion shortly after he had 


See Duncan vy. 
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arrested three persons for fishing without 
a license, and had taken them before a 
magistrate, where they were fined, the 
Industrial Commission denied recovery, 
for there was no evidence tending to show 
that the deceased died as the result of an 
injury by accident. Lewter v. Abercrombie 
Enterprises, Inc., 240 N. C. 399, 82 S. E. 
(2d) 410 (1954). 

Hernia. — Evidence held sufficient to 
sustain the finding of the Industrial Com- 
mission that the hernia was compensable 
under subsection (r) of this section. Rice 
v. Thomasville Chair Co., 238 N. C. 121, 
Lon omer( ed )ald (1953): 


V. DISABILITY. 


Cross Reference.—As to distinction be- 
tween “disability” as regards ordinary ac- 
cidents and the same term as regards oc- 
cupational diseases, see note to § 97-54. 

“Disability” Signifies Impairment of 
Wage-Earning Capacity.— 

To obtain an award of compensation for 
an injury under the Workmen’s Compen- 
sation Act, an employee must establish that 
his injury caused him disability, unless it 
is included in the schedule of injuries made 
compensable by § 97-31 without regard to 
loss of wage-earning power. As used here, 
the term “disability” signifies an impair- 
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ment of wage-earning capacity rather than 
a physical impairment. Anderson v. North- 
western Motor Co., 233 N. C. 372, 64 S. E. 
(2d) 265 (1951). 

How Disability Measured.— 

In accord with original. See Dail v. Kel- 
ley Corp., 233 N. C. 446, 64 S. EB. (2d) 438 
(1951); Hill v. DuBose, 234 N. C. 446, 67 
Sb 1, (a) Seay CUED. 

Loss of earning capacity is the criterion. 
Compensation must be based upon loss of 
Wage-earning power rather than the 
amount actually received. It was intended 
by this section to provide compensation 
only for loss of earning capacity. Hence, 
the finding that claimant had earned $7 
per week for the period from November 
25, 1949, to July 18, 1950, was not the 
proper basis for determining the award. 
Hill v. DuBose, 234 N. C. 446, 67 S. E. 
(2d) 371 (1951). 


VI. COMPENSATION. 


Award Should Be Based on Capacity to 
Earn. — An award of compensation based 
upon a finding as to the amount the claim- 
ant had earned since the date on which 
total permanent disability had ceased, 
rather than upon his capacity or ability to 
earn is erroneous. Hill v. Dubose, 237 N. 
C) 501, 75) S. El (2d) 401) (1953). 


§ 97-3. Presumption that all employers and employees have come 


under provisions of chapter. 
Applied in McNair v. Ward, 240 N. C. 
330, 82 S. E. (2d) 85 (1954). 
Cited in Bame vy. Palmer Stone Works, 


§ 97-4. Notice of nonacceptance 


Common-Law Liability for Occupational 
Disease. — An employer who has elected 
not to operate under the provisions of the 
Workmen’s Compensation Act may be held 
liable by the employee in an action at com- 
mon law for an occupational disease when 
such disease is contracted as the result of 
negligence of the employer in failing to 
exercise ordinary care to provide a reason- 


oso0 Ne C2 207,509) pit (2d eS ton (1950). 
Vause v. Vause Farm Equipment Co., 233 
Nee Cans Seog Oem (2c))meliom GLO oe). 


and waiver of exemption. 


ably safe place in which to work, which 
proximately causes such occupational 
disease. Evidence in the case of such 
negligence and proximate cause held suf- 
ficient to take the case to the jury. Bame 
vy. Palmer Stone Works, 232 N. C. 267, 59 
S) Ee (2d) 812° (1950): 

Cited in Muldrow v. Weinstein, 234 N. 
C. 587, 68 S. E. (2d) 249 (1951). 


§ 97-6. No special contract can relieve an employer of obligations. 


Cited in Jocie Motor Lines v. Johnson, 
231 N. C. 367, 57 S. E. (2d) 388 (1950). 


§ 97-7. State or subdivision and employees thereof. — Neither the 


State nor any municipal corporation within the State, nor any political sub- 
division thereof, nor any employee of the State or of any such corporation or 
subdivision, shall have the right to reject the provisions of this article relative 
to payment and acceptance of compensation, and the provisions of §§ 97-4, 
97-5, 97-14, 97-15, and 97-16 shall not apply to them: Provided, that all such 
corporations or subdivisions are hereby authorized to self-insure or purchase 
insurance to secure its liability under this article and to include thereunder the 
liability of such subordinate governmental agencies as the county board of 
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health, the school board, and other political and quasi-political subdivisions 


supported in whole or in 


part by the municipal corporation or political sub- 


division of the State, and to appropriate an amount sufficient for this purpose 
and levy a special tax if a special tax is necessary to pay the costs of same. (1929, 
Ce 1Z0 rere OST ca2/4 cle L945 0c, JOG7195 75.05.1396, 15 ela) 


Local Modification. — City of Raleigh: 
alioya ce, whale 

Editor’s Note.— 

The 1957 amendment substituted in the 
proviso the words “such corporations or 
subdivisions” for the word “counties.” It 
also substituted therein the words “munic- 
ipal corporation or political subdivision of 
the State” for the word “county.” 

The death of highway patroimen in a 


plane crash while attempting to locate and 
arrest a person accused of a crime of vio- 
lence was held compensable under the 
Workmen’s Compensation Act, since the 
patrolmen had authority to make the arrest 
and did not exceed their authority in using 
an airplane in their attempted discharge of 
their duties. Galloway vy. Department of 
Motor Vehicles, 231 N. C. 447, 57 S. E. 
(2d) 799 (1950). 


§ 97-9. Employer to secure payment of compensation. 


This section manifests the legislative in- 
tent that the liability of the employer is 
to be limited to the compensation payable 
by him on account of the injury or death 
of his employee. Hunsucker y. High Point 
Bending & Chair Co., 237 N. C. 559, 75 
S. E. (2d) 768 (1953). See note to § 97-10. 

Superiors of an injured employee are 
within the immunity of this section when 
their orders, upon which alleged liability 
is predicated, are given in the conduct of 
the employer’s business, and such super- 
visory employees are improperly made ad- 
ditional parties defendant upon the motion 
of the original defendant in an action by 
the personal representative of a deceased 
employee against the third person  tort- 
feasor. Essick v. Lexington, 232 N. C. 200, 
60 S. E. (2d) 106 (1950). 

As Is Fellow Employee Driving Auto- 
mobile in Employer’s Business.—Two em- 
ployees, traveling in an automobile in the 
discharge of the employer’s business, had a 
collision with another vehicle. In an action 
by the employee passenger against the 
owner and driver of such other vehicle, the 
employee driver is improperly joined as an 
additional defendant on motion of the 
original defendant for the purpose of con- 
tribution as a joint tort-feasor, since the 
employee driver is immune from liability 


under the provisions of this section. Bass v. 
Ingold, 232 N. C. 295, 60 S. E. (2d) 114 
(1950). 

Employee Cannot Maintain Common- 
Law Action against Co-Employee. — An 
employee, subject to the provisions of the 
Workmen’s Compensation Act, whose in- 
jury arose out of and in the course of his 
employment, cannot maintain an action at 
common law against his co-employee 
whose negligence caused the injury. War- 
ner v. Leder, 234, N. Cy 727, 69.5 aeemod) 
€ (1951), commented on in 30 N. C. Law 
Rey. 474. 


An officer or agent of a corporation who 
is acting within the scope of his authority 
for and on behalf of the corporation, and 
whose acts are such as to render the cor- 
poration liable therefor, is among those 
conducting the business of the corporation, 
within the purview of this section, and en- 
titled to the immunity it gives. Warner v. 
Leder, 234 N. C. CY sy 185 (Aa)) & 
(1951), commented on in 30 N. GC. Law 
Rey. 474. 


Applied in McNair v. Ward, 240 N. C. 
Ga), SB Sp Ie (2d) 85 (1954). 

Quoted in Ohlhauer vy. Narron, 195 F, 
(2d) 676 (1952); Johnson vy. United States, 
133 F. Supp. 613 (1955). 


§ 97-10. Other rights and remedies against employer excluded; em- 
ployer or insurer may sue third party tort-feasor; attorney’s fees; sub- 
rogation; amount of compensation as evidence; minors illegally em- 


ployed. 

Remedy against Employer Is Exclu- 
sive.— 

Where, in a suit by a student nurse to 
recover damages for injuries sustained 
while being transported by the hospital 
which employed her, the plaintiff judicially 
admitted that her employment was within 
the coverage of the Workmen’s Compen- 
sation Act except as to number of em- 


ployees regularly employed and the un- 
contradicted evidence showed that more 
than five employees were regularly em- 
ployed, a nonsuit was properly granted. 
Powers vy. Robeson County Memorial 
Hospital, Inc., 242 N. C. 290, 87 S. E. (2d) 
510 (1955). 

Suits against Third Persons 
Barred.— 


Not 
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See Lovette v. Lloyd, 236 N. C. 663, 73 
S. E. (2d) 886 (1953). 

In accord with 3rd paragraph in orig- 
inal. See McGill v. Bison Fast Freight, 
ne, eto SNS C..-469, 96S, Ew (2d) -438 
(1957). 

But Section Does Not Authorize Action 
against Those Conducting Business of 
Employer.—The provision of this section 
which gives the injured employee or his 
personal representative “a right to recover 
damages for such injury, loss of service, or 
death from any person other than the em- 
ployer,’ means any other person or party 
who is a stranger to the employment but 
whose negligence contributed to the injury. 
Such provision does not authorize the in- 
jured employee to maintain an action at 
common law against those conducting the 
business of the employer whose negligence 
caused the injury. Warner v. Leder, 234 N. 
C. 727, 69 S. E. (2d) 6 (1951), commented 
en in 30 N. C. Law Rev. 474. 

Employee of Subcontractor May Main- 
tain Action against Main Contractor.— 

In accord with original. See Tipton v. 
Barge, 243 F. (2d) 531 (1957). 

Right of Employer or Insurer to Bring 
Action within Six Months of Injury.— 
Where an injured employee has accepted 
compensation under our Workmen’s Com- 
pensation Act, no action instituted within 
six months from the date of the injury 
may be maintained against the third party 
in the name of the injured employee, un- 
less the complaint discloses that the ac- 
tion was instituted in the name of such in- 
jured employee by either the employer or 
his catrier. Taylor’v. Hunt, 245 N. C.. 212, 
95 S. E. (2d) 589 (1956). 

Where neither employer nor insurance 
carrier has sued third person tort-feasor 
within six months from the date of the in- 
jury, the injured employee may maintain 
such action in her own name. Jones v. 
Otis Elevator Co., 231 N. C. 285, 56 S. E. 
(2d) 684 (1949). 

Neither the employer nor its insurance 
carrier are proper or necessary parties to 
an action instituted by an injured employee 
against a third person tort-feasor more than 
six months from the date of the injury, no 
action having been instituted by the em- 
ployer or its insurance carrier. Jones v. 
OtismealevatonCommect Nem ©.22885)0 56) SonEe 
(2d) 684 (1949). 

The employer or insurance carrier who 
has paid or become obligated to pay com- 
pensation to the injured employee has ini- 
tially the exclusive right to maintain an ac- 
tion in its own name or the name of the 
employee against the third person tort- 
feasor, but if neither institutes action with- 
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in six months from the date of the injury 
the right of action passes to the employee. 
Lovette v. Lloyd, 236 N. C. 663, 73 S. E. 
(2d) 286 (1953); Taylor v. Hunt, 245 N. 
C2 212,°95) SPE (ad) 13898 (1956). 

When the employer or his carrier is sub- 
rogated to the rights of an employee, the 
action may be brought in the name of the 
injured employee or his personal repre- 
sentative, and neither the employer nor his 
insurance carrier is a necessary or proper 
party to the action. Jones v. Otis Elevator 
Co., 231 N. C. 285, 56 S. E. (2d) 684 (1949). 

Where an employee of a subcontractor 
had claimed compensation for his injuries 
pursuant to the Compensation Act, and 
was paid by his immediate employer’s in- 
surance carrier, a common-law action for 
negligence against the principal contractor 
was properly instituted in the employee’s 
name. Any recovery would be first ap- 
plied to reimburse the insurance carrier. 
Tipton v. Barge, 243 F. (2d) 531 (1957). 

Action Not Governed by Code of Civil 
Procedure.—An action in behalf of an in- 
jured employee against a third person tort- 
feasor is governed by this section and not 
by the Code of Civil Procedure. Lovette 
Vale Lovdyecs On Ni @ a GO3mT 3 aCumLumnCe dS SG 
(1953). 

Court May Not Join Unnecessary Addi- 
tional Parties.—Where the plaintiff is the 
party authorized by this section to main- 
tain the action against the tort-feasor, he 
is entitled to prosecute same to final judg- 
ment, and the court may not interfere with 
this privilege by the joinder of wholly un- 
necessary additional parties. Lovette v. 
loydyecsGu Nas Cas66sueion oon bam (od)msse 
(1953). 

Defendant Not Entitled to Joinder of 
Employer and Insurance Carrier. — In an 
action instituted by the employee alone 
more than six months after the injury, 
against the third person tort-feasor, de- 
fendant is not entitled to the joinder of 
the employer and the insurance carrier, ex- 
cept in extraordinary circumstances, since 
defendant may plead all available matters 
in defense and mitigation in regard to them 
notwithstanding that they are not parties. 
Lovette v. Lloyd, 236 N. C. 663, 73 S. E. 
(2d) 886 (1953). 

Order Joining Employer and Insurance 


Carrier Is Appealable. — See Lovette v. 
Ployd,, 236"N. C, 663,973 S. HE. (2d): 886 
(1958). 


Third Person Cannot Hold Employer 
for Contribution or Indemnity.—This sec- 
tion abrogates all liability of the employer 
to the employee as a tort-feasor under the 
law of negligence for an injury by acci- 
dent in the employment. In consequence, 
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the third party, who is sued for damages 
for negligently inflicting a compensable in- 
jury upon the employee, cannot hold the 
employer liable for contribution under the 
statute embodied in § 1-240 or for indemnity 
under the doctrine of primary and_ sec- 
ondary liability even where the injury is 
the result of the joint or concurrent negli- 
gence of the employer and the third person. 
Movettew. Lloyd, 236. Ne ©€..663.073 on. 
(2d) 886 (1953); Johnson v. United States, 
183°F. Supp, 6138°(1955)2 

Since it relieves the employer of liabil- 
ity to his injured employee as a tort- 
feasor, the Workmen’s Compensation Act 
abrogates both the statutory right of a 
negligent third party to claim contribution 
from a negligent employer in equal fault, 
and the common law right of a passively 
negligent third party to demand indemnity 
from an actively negligent employer. And 
this construction of the Workmen’s Com- 
pensation Act is not invalidated by the 
mere circumstance that such construction 
may occasion hardship or injustice to a 
passively negligent third party. Hun- 
sucker v. High Point Bending & Chair 
Cones a Ne Cao Oe OMe Ome aoc) GS 
(1953). 


There is no substance in the proposi- 
tion that the North Carolina Workmen’s 
Compensation Act confers no right what- 
ever upon the passively negligent third 
party. It reduces his liability in tort for 
the injury to the employee by the amount 
of the workmen’s compensation received 
by the employee from the actively negli- 
gent employer or his insurance carrier. 
Hunsucker vy. High Point Bending & 
Chair'Co, 237 N.C 559 ous eed) 
768 (1953). 

Unless There Is Express Contract of 
Indemnity between Third Person and Em- 
ployer.—If there is an express contract of 
indemnity between third party and em- 
ployer providing against loss to third 
party arising from the negligence of the 
employer, the third party if sued for dam- 
ages by the employee may bring in the 
employer for contribution or indemnity. 
Johnson v. United States, 133 F. Supp. 613 
(1955). 

Action for Wrongful Death — Against 
Third Person.— 

It is now settled in North Carolina that 
in a compensation case where the em- 
ployee dies as a result of an accident aris- 
ing out of and in the course of employ- 
ment, any action against a third party, 
whose negligence may have contributed to 
the death of the employee, must be brought 
by the personal representative of the de- 
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ceased, and not by the employer or his 
carrier. Taylor v. Hunt, 245 N. C. 212, 95 
S. E. (2d) 589 (1956). 

Effect of Compromise and Settlement 
by Widow in Her Capacity as Adminis- 
tratrix.—The widow of a deceased em- 
ployee, in her capacity as administratrix, 
executed a compromise and _ settlement 
with the employer on a common-law claim 
for wrongful death under the mistaken 
belief that the Compensation Act was not 
applicable. It was held that the com- 
promise and settlement barred the widow 
in her capacity as a dependent from re- 
covery under the Workmen’s Compensa- 
tion Act. McGill v. Bison Fast Freight, 
Inc., 245 N. C. 469,.96) Si Eee(ed)aeacs 
(1957). 


Where the widow of a deceased em- 
ployee executed a compromise and settle- 
ment of the common-law claim for wrong- 
ful death against the employer under mis- 
take of law that the Workmen’s Compen- 
sation Act was not applicable, the com- 
promise and settlement did not bar claim 
under the Compensation Act of the de- 
ceased’s child under 18 years of age with- 
out guardian, since the administratrix had 
no authority to act for the dependent child 
except in respect of claims or causes of 
action vested in the administratrix as such. 
However, the child’s recovery under the 
Act should be diminished to the extent of 
the benefits ultimately received by the 
child from the compromise and settlement. 
McGill v. Bison Fast Freight, Inc., 245 N. 
C. 469, 96 S. E. (2d) 438 (1957). 

Setting Up Employer’s Negligence.— 

When an award has been made and the 
employer has paid it, or is bound to do so, 
an action at common law may be brought 
by the employer, or the injured employee, 
or in case of death, by the personal repre- 
sentative of the deceased employee, in the 
manner set out in this section in which the 
employer may, on the principle of subroga- 
tion, become reimbursed pro tanto for the 
award so paid. And as against this right, 
the party thus sued may plead in bar of 
recovery by subrogation the negligence of 
the employer in producing the injury. 
Essick v. Lexington, 232 N. C. 200, 60 S. 
E. (2d) 106 (1950); Essick v. Lexington, 
233 N. C. 600, 65 S. E. (2d) 220 (1951). 


Independent negligence of the employer, 
as distinguished from negligence of the in- 
jured employee imputed to the employer 
under the doctrine of respondeat superior, 
may be pleaded and proved by the third 
person tort-feasor as a bar, complete if the 
sole proximate cause of the injury, or, if 
constituting concurring negligence, pro tan- 
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to against the recovery of compensation 
paid or payable by the employer or the in- 
surasce carrier, even though the action be 
prosecuted by the injured employee alone. 
Lovette v. Lloyd, 236 N. C. 663, 73 S. E. 
(2d) 886 (1953). See Poindexter v. John- 
son Motor Lines, 235 N. C. 286, 69 S. E. 
(2d) 495 (1952). 

Contributory Negligence of Injured Em- 
ployee. — The contributory negligence of 
the injured employee cannot be made the 
basis of an independent plea in bar of the 
right of the employer to recover over 
against the original and primary wrong- 
doer. Poindexter vy. Johnson Motor Lines, 
235 N. C. 286, 69 S. E. (2d) 495 (1952). 

Any alleged negligence of such employee 
who has received, or whose estate has re- 
ceived compensation from the employer 
under the Workmen’s Compensation Act, 
must be pleaded, if at all, as a bar to the 
whole action without reference to any 
rights of the employer to share in the re- 
covery. Poindexter yv. Johnson Motor 
Lines, 235 N. C. 286, 69 S. E. (2d) 495 
(1952). 

Contributory negligence of the injured 
employee constitutes a complete defense to 
an action against a third person tort-feasor, 
and may be pleaded and proved by such 
third person irrespective of whether the 
action is instituted by the employer, the in- 
surance carrier, or the employee. Lovette 
tal toyd, 236 N.C. 663,73 S. EB. (2d) 886 
(1953). 

Injury to Minor Employed Contrary to 
Law. — Where the evidence discloses that 
the infant plaintiff was one of five or more 
employees in a business owned by two of 
defendants and conducted by the third de- 
fendant as general manager, and that he 
was injured in the performance of the du- 
ties of his employment, nonsuit is proper. 
since the evidence discloses that the cause 
is within the exclusive jurisdiction of the 
Industrial Commission, notwithstanding 
the infant plaintiff may have been hired 
contrary to law. McNair v. Ward, 240 N. 
C..330,.82 S$. E. (2d) 85 (1954). 

Action Prosecuted in Behalf of Any Per- 
son Entitled to Share in Recovery— A 
necessary implication of the statutory re- 
quirement respecting the disbursement of 
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the recovery is that the action against the 
third party is prosecuted in behalf of any 
Person entitled to claim a share in the re- 
covery, regardless of whether he is a party 
to the action. Lovette v. Lloyd, 236 N. C. 
663, 73 S. EB. (2d) 886 (1953). 

Verdict to Be for Full Amount of Dam- 
ages. — This section clearly contemplates 
that the action against the third party is 
to be tried on its merits as an action in tort, 
and that any verdict of the jury adverse to 
the third party is to declare the full amount 
of damages suffered by the employee on ac- 
count of his injury, notwithstanding any 
award or payment of compensation to him 
under the provisions of the Workmen’s 
Compensation Act. Lovette v. Lloyd, 236 
N. Ci 663, 73 S. EH. (2d) 886 (1953). 

Evidence as to Amount of Compensation 
Prohibited.— 

See Lovette v. Lloyd, 236 N. C. 663, 73 
S. E. (2d) 886 (1953). 


Trial Court to Enter Judgment Safe. 
guarding Rights of Persons Entitled to 
Share in Recovery.—In the event of a ver- 
dict for the plaintiff in the action against 
the third party, the trial court, sitting with- 
out a jury, is to determine the amount of 
compensation paid or payable to the in- 
jured employee under the Workmen’s 
Compensation Act on the basis either of a 
stipulation of the interested persons or of 
evidence submitted to it, and after so do- 
ing enter a judgment safeguarding the 
rights of any person entitled to share in 
the recovery, regardless of whether or not 
such person is a party to the action. Lo- 
vette ry. Lioyd,7236, N} C2663. 7% Si) B. (2d) 
886 (1953). 


Reimbursement of Employer and In- 
surer from Recovery in Action by Em- 
ployee’s Personal Representative.—Where 
the suit was instituted by the personal 
representative of the deceased, and the em- 
ployer and its insurance carrier have taken 
ne action except to file an affidavit of in- 
terest, this in itself would not have pre- 
vented them from being reimbursed from 
the recovery. Essick v. Lexington, 233 N. 
C. (600; 65S. EB 7 (2d) 220 (1951). 

Quoted in Eledge v. Carolina Power, etc., 
Comme OM Nae Cum 5 S4tmr5 be Samuel 9 
(1949). 


§ 97-12. Intoxication or willful neglect of employee; willful dis- 
Obedience of statutory duty, safety regulation or rule. 


Sufficiency of Evidence.— 
In accord with original. See Gant v. 
Crouch, 243 N. C. 604, 91 S. E. (2d) 705 


(1956). 
Cited in Thomason v. Red Bird Cab Co., 
2obe NC wGO2s COnSu Cod )mOGN(d952). 


§ 97-13. Exceptions from provisions of article. : 
(c) Prisoners.—This article shall not apply to prisoners being worked by 
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the State or any subdivision thereof, except to the following extent: When- 
ever any prisoner assigned to the State Prison Department shall suffer accidental 
injury arising out of and in the course of the employment to which he had been 
assigned, if the results of such injury continue until after the date of the law- 
ful discharge of such prisoner to such an extent as to amount to a disability as 
defined in this article, then such discharged prisoner may have the benefit of 
this article by applying to the Industrial Commission as any other employee ; 
provided, such application is made within twelve months from the date of dis- 
charge; and provided, further, that the maximum compensation to any prisoner 
shall not exceed ten dollars per week and the period of compensation shall re- 
late to the date of his discharge rather than to the date of the accident, and 
prisoners who have been discharged prior to March 15, 1941, who are covered 
by the terms of the subsection may have twelve months from March 15, 1941, 
in which to apply for its benefits, but as to such prisoners their compensation 
shall be computed only from the date of their application and shall not be 
cumulative for any prior period; and no award shall be made for facial dis- 
figurement, and no award other than burial expenses shall be made for any 
prisoner whose accident results in death; and no award shall be made for any 
injury where there is no apparent or outward physical evidence of such injury, 
unless it is clearly established by medical opinion and supporting testimony that 
the matter complained of results solely from the accident arising out of and in 
the course of employment. If any person who has been awarded compensation 
under the provisions of this section shall be recommitted to prison upon con- 
viction for an offense committed subsequent to the award, such compensation shall 
immediately cease and determine. Any awards made under the terms of this sub- 
section shall be paid by the State Prison Department from the funds available 
for the operation of the Prison Department. The provisions of G. S. 97-10 shall 
apply to prisoners and discharged prisoners entitled to compensation under this 
subsection and to the State in the same manner as said section applies to em- 
ployees and employers. 

(COS 7c 340 Bera O 72 c3008) 

Editor’s Note.— for 

The first 1957 amendment substituted 
“State Prison Department” for “State 
Highway and Public Works Commission” 
in subsection (c). The second 1957 amend- 
ment substituted “ten dollars per week” 


“fifteen dollars per month” in line 
eleven and added the last sentence of the 
subsection. As only such subsection was 
changed the rest of the section is not set 
out. 


§ 97-14. Employers not bound 
fenses in damage suit. 
Employer Is Not Insurer.— 


by article may not use certain de- 


mate cause of his injury. Muldrow v. 





The defendants were not insurers of the 
safety of their employee, but were required 
only to exercise the degree of care which a 
man of ordinary prudence would have used 
under like circumstances and charged with 
like duty. Muldrow v. Weinstein, 234 N. 
C. 587, 68 S. E. (2d) 249 (1951). 

The fact that plaintiff suffered an injury 
while at work for the defendants would 
not of itself impose liability therefor. In 
order to sustain recovery plaintiff must al- 
lege and offer evidence tending to show 
negligence on the part of his employers, 
and that such negligence was the proxi- 


Weinstein, 234 N: C. 587, 6S" Saenemuca) 
249 (1951). 

Defenses Not Available-—Where an em- 
ployer who regularly employs more than 
five employees in his business elects not to 
operate under the Workmen’s Compensga- 
tion Act, an injured employee may main- 
tain an action against him at common law, 
in which action contributory negligence, 
negligence of a fellow employee. and as- 
sumption of risks are not available as de- 
fenses. Bame v. Palmer Stone Works, 232 
N. C. 267, 59 S. E. (2d) 812 (1950). 


§ 97-17. Settlements allowed in accordance with article. 


Section Contemplates Only Settlement 
in Respect of Amount of Compensation.— 


The only “settlement” contemplated by 
this section is a settlement in respect of 
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the amount of compensation to which 
claimants are entitled under the Act. Mc- 
Gill v. Bison Fast Freight, Inc., 245 N. 
C. 469, 96 S. E. (2d) 438 (1957). 

And Does Not Apply to Compromise 
and Settlement of Common-Law Claim.— 
Compromise and settlement of the com- 
mon-law claim of the administratrix of a 
deceased employee for the wrongful death 
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of the employee, executed under the mis- 
taken belief that Workmen’s Compensa- 
tion Act was not applicable, will not be 
disturbed on the ground that the Indus- 
trial Commission did not approve such 
settlement as required by this section. 
McGill v. Bison Fast Freight, Inc., 245 N. 
C. 469, 96 S. EB. (2d) 438 (1957). 


§ 97-18. Prompt payment of compensation required; installments; 


notice to Commission; penalties. 


Cited in Tucker v. Lowdermilk, 233 N. 
C. 185,63 S. FE. (2d) 109 (1951), 


§ 97-19. Liability of principal contractors; certificate that sub- 
contractor has complied with law; right to recover compensation of 
those who would have been liable; order of liability. 


Purpose of Section—The manifest pur- 
pose of this section, enacted as an amend- 
ment to the original Workmen’s Compen- 
sation Act, is to protect employees of ir- 
responsible and uninsured subcontractors 
by imposing ultimate liability on principal 
contractors, intermediate contractors, or 
subcontractors, who, presumably being 
financially responsible, have it within their 
power, in choosing subcontractors, to pass 
upon their financial responsibility and in- 
sist upon appropriate compensation pro- 
tection for their workers. It is also the ob- 
vious aim of the statute to forestall evasion 
of the Workmen’s Compensation Act by 
those who might be tempted to subdivide 
their regular operations with the workers, 
thus regulating them for compensation pro- 
tection to small subcontractors, who fail to 
carry, or if small enough, may not even be 
required to carry, compensation insurance. 
Greene v. Spivey, 236 N. C. 435, 73 S. E. 
(2d) 488 (1952). 

This section is not applicable to an inde- 
pendent contractor as distinguished from 
a subcontractor of the class designated by 
the statute. And all the more is it so that 
the statute does not apply to an independ- 
ent employer who produces or gets out 
raw materials of his own, like logs, and 
sells them in the open market to a proces- 
sor-purchaser who has no control whatso- 
ever over the operations of the independent 
employer. Greene’ v. Spivey, 236 N. C. 
435, 73 S. E. (2d) 488 (1952). 

Main Contractor Held Agent of Insurer 
in Effecting Compensation Insurance for 
Independent Contractor. — See Greene v. 


Spivey, 236 N. C. 435, 73 S. E. (2d) 488 
(1952). 

Lumber Company Buying Timber Held 
Not Contractor.—A lumber company which 
purchases timber on the basis of a stipu- 
lated price per thousand feet when proc- 
essed into lumber by it, and which 1s given 
the privilege of going upon the land and 
cutting and logging the timber to its site, 
cannot be held a contractor of the owners 
of the timber in the performance of the log- 
ging operations, and therefore a person em- 
ployed by it to conduct logging operations 
cannot be a subcontractor within the mean- 
ing of this section, and the section has no 
application in determining the liability for 
injury to one of the workmen employed in 
the logging operations. Evans v. ‘Tabor 
Creyale bre Con232 oNai Gotelel 5 Oe Santer (2d) 
612 (1950). 

Assistant Driver Employed by Owner- 
Lessor of Truck under Trip-Lease Agree- 
ment.—Where the owner of a truck drives 
same on a trip in interstate commerce for 
an interstate carrier under a trip-lease 
agreement providing that the carrier’s I. C. 
C. license plates should be used and the 
carrier retain control and direction over 
the truck, an assistant driver employed by 
the owner-lessor is an employee of the car- 
rier within the coverage of the North Car- 
olina Compensation Act. Further, if the 
owner-lessor be considered an independent 
contractor, but had less than five employees 
and no compensation insurance coverage, 
the carrier would still be liable under this 
section. McGill v. Bison Fast Freight, 
Tite.) 245).N2 GC. 469, 96. Ss Ee (ed) 438 
(1957). 


§ 97-22. Notice of accident to employer. 


Cross Reference—As to failure of 
minor to give notice of claim, see § 97- 
22 and the annotation thereto. 

Cited in Duncan vy. Carpenter, 233 N. C. 


2C—12 


402, 64 S. BE. (2d) 410 (1951); Biddix v. 
Rexe Millio Inch ea7e Nu C.t060. (Oo, 
(dma 7g) s 


Me 
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§ 97-23, What notice is to contain; defects no bar; notice per- 

sonally or by registered letter. 
Cited in Biddix vy. Rex Mills, Inc., 237 

N?)-C. 660, 76as.. E. (2d) 777 901953): Mc 


Gill v. Bison Fast Freight, Inc., 245 N. 
C. 469, 96 S. E. (2d) 488 (1957). 


§ 97-24. Right to compensation barred after two years; destruc- 
tion of records.—(a) The right to compensation under this article shall be for- 
ever barred unless a claim be filed with the Industrial Commission within two 
years after the accident, and if death results from the accident, unless a claim be 





filed with the Commission within one year thereafter. 


(1955, c. 1026, s. 12.) 


Cross Reference.—As to tolling of limi- 
tation period by the signing of a closing 
receipt, see § 97-47. 

Editor’s Note.— 

The 1955 amendment, effective July 1, 
1955, substituted “two years’ for “one 
year” in lines two and three of subsection 
(a). As the rest of the section was not 
changed, only subsection (a) is set out. 

Session Laws 1957, c. 1396, s. 5, made a 
futile attempt to amend this section by 
providing for “striking out the words 
‘eighteeen months’ in lines two and three 
of subsection (2) of said G. S. 97-24 and 
inserting in lieu thereof the words ‘one 
year”. There is no subsection (2) in the 
section nor any language therein to which 
such purported amendment could apply. 


Payment of Medical Expenses by Em- 
ployer Does Not Constitute Waiver of 
LimitationSee note to § 97-25. 

Claims Not Filed within Time Pre- 
scribed.— 

Commission’s finding that the employee 
did not file his claim within twelve 
months from date of accident, and that 
claim was therefore barred, was affirmed 
on appeal. Coats v. B. & R. Wilson, Inc., 
244 N. C. 76, 92 S. E. (2d) 446 (1956). 

Cited in Duncan v. Carpenter, 233 N. C. 
422, 64 S. E. (2d) 410 (1951); Harris v. 
Asheville Contracting Co., 210 N. C. 715, 
83 S. E. (2d) 802 (1954); McGill v. Bison 
Fast Freight, Inc., 245 N. C. 469, 96 S. E. 
(2d) 438 (1957). 


§ 97-25, Medical treatment and supplies.—Medical, surgical, hospital, 


nursing services, medicines, sick travel, and other treatment, including medical 
and surgical supplies as may reasonably be required, for a period not exceeding 
ten weeks from date of injury to effect a cure or give relief and for such addi- 
tional time as in the judgment of the Commission will tend to lessen the period 
of disability, and in addition thereto such original artificial members as may be 
reasonably necessary at the end of the healing period shall be provided by the 
employer. In case of a controversy arising between the employer and employee 
relative to the continuance of medical, surgical, hospital, or other treatment, the 
Industrial Commission may order such further treatments as may in the discre- 


tion of the Commission be necessary. 

(195 5,0 LOZ6. SZ.) 

Editor’s Note.—The 1955 amendment, 
effective July 1, 1955, inserted in line two 
of the the first paragraph the words “nurs- 
ing services, medicines, sick travel.” As 
the rest of the section was not changed, 
only the first paragraph is set out. 

Payment of Medical Expenses Does Not 
Constitute Admission or Waiver by Em- 
ployer—The Workmen’s Compensation 
Act, by this section, requires or permits an 
employer to pay bills for medical and 
other treatment of an employee, and the 
payment of such bills, approved by the 
Commission, even without formal denial 
of liability, cannot have the effect of an 
admission of liability by the employer or 
constitute a waiver of the requirement of 
filing timely claim by the employee as pro- 


vided in § 97-24. Such facts are insufficient 
to invoke the doctrine of estoppel. Biddix 
v. Rex Mills, Inc., 237 N. C. 660, 75 S. E. 
(2d) 777 (1953). 

Relaxation of Rule as to Fees for Prac- 
tical Nursing.—Industrial Commission was 
not entitled to relax its rule that fees for 
practical nursing would not be allowed un- 
less written authority was obtained from 
Commission in advance, so as to award 
mother of injured employee an amount for 
practical nursing services rendered to in- 
jured employee, where record showed that 
Commission never gave its written or oral 
permission for rendition of — services. 
Hatchett v. Hitchcock Corp. 240 N. C. 
591, 83 S. E. (2d) 539 (1954). 
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§ 97-26. Liability for medical treatment measured by average cost 
in community; malpractice of physician. — The pecuniary liability of the 
employer for medical, surgical, hospital service, nursing services, medicines, sick 
travel or other treatment required, when ordered by the Commission, shall be 
limited to such charges as prevail in the same community for similar treatment 
of injured persons of a like standard of living when such treatment is paid for by 
the injured person, and the employer shall not be liable in damages for malprac- 
tice by a physician or surgeon furnished by him pursuant to the provisions of 
this section, but the consequences of any such malpractice shall be deemed part 
of the injury resulting from the accident, and shall be compensated for as such. 


(1929, c. 120, s. 26; 1955, c. 1026, s. 3.) 


Editor’s Note.— The 1955 amendment, 
effective July 1, 1955, inserted near the 
beginning of the section the words ‘“nurs- 
ing services, medicines, sick travel.” 

Approval of Bills Where Liability for 
Medical Care Voluntarily Incurred by 
Employer. — When liability for the medi- 
cal care of an employee who has suffered 
an accident is voluntarily incurred by the 


proved by the Commission before the em- 
ployer can demand reimbursement from 
its insurance carrier. In this manner such 
expenditures are kept within the schedule 
of fees and charges adopted by the Com- 
mission. Biddix v. Rex Mills, Inc., 237 N. 
C660;/°75' St Ha (2d) 77% (41953). 

Stated in Hatchett v. Hitchcock Corp., 
240 N. C. 591, 88 S. EB. (2d) 539 (1954). 


employer, the bills therefor must be ap- 


§ 97-28. Seven-day waiting period; exceptions. 


Cited in Tucker v. Lowdermilk, 233 N. C. 
185, 63 S. E. (2d) 109 (1951). 


§ 97-29. Compensation rates for total incapacity.—Except as herein- 
after otherwise provided, where the incapacity for work resulting from the in- 
jury is total, the employer shall pay or cause to be paid, as hereinafter provided, 
to the injured employee during such total disability a weekly compensation equal 
to sixty per cent of his average weekly wages, but not more than thirty-five dol- 
lars ($35.00), nor less than ten dollars per week during not more than four 
hundred weeks from the date of the injury, provided that the total amount of 
compensation paid shall not exceed ten thousand dollars. 

In cases in which total and permanent disability results from paralysis result- 
ing from an injury to the brain or spinal cord or from loss of mental capacity re- 
sulting from an injury to the brain, compensation, including reasonable and neces- 
sary nursing services, medicines, sick travel, medical, hospital, and other treat- 
ment or care shall be paid during the life of the injured employee, without regard 
tc the four hundred weeks limited herein or to the ten thousand dollars maxi- 
mum compensation under this article. In all such cases, however, if death re- 
sults from the injury and within three hundred and fifty weeks from the date of 
accident and before the compensation paid totals ten thousand dollars, then com- 
pensation shall be paid for the remainder of the three hundred and fifty week 
period or until the full ten thousand dollars, including the four hundred dollar 
funeral benefit, shall have been paid, whichever is sooner, as in any other death 
case. 

The weekly compensation payment for members of the North Carolina National 
Guard and the North Carolina State Guard shall be the maximum amount of 
thirty-five dollars ($35.00) per week as fixed herein. The weekly compen- 
sation payment for deputy sheriffs, or those acting in the capacity of deputy 
sheriffs, who serve upon a fee basis, shall be ten dollars a week as fixed herein, 
provided that the last sentence herein shall not apply to Ashe, Avery, Bladen, 
Carteret, Caswell, Cherokee, Gates, Hyde, Macon, Pender, Perquimans, Union, 
Watauga, and Wilkes counties. 

An officer or member of the State Highway Patrol shall not be awarded any 
weekly compensation under the provisions of this section for the first two years 
of any incapacity resulting from an injury by accident arising out of and in the 
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course of the performance by him of his official duties if, during such incapacity, 
he continues to be an officer or member of the State Highway Patrol, but he 
shall be awarded any other benefits to which he may be entitled under the pro- 
visions of this article ~ (1929, c:" 120, "5. 292 °91939,'¢:'277, s. 1; 1943) ee02 emo; 
c, 5433 °c. 672,%s, 2! 1945, cy 766; 1947, °c) 823; 1949, ce, 10173 19S eee: 


1953, C1 135as, (1s 1953 ce 1 Yosh eee 955,16 1026, S: 25 0lo a7 anc em ee 


Editor’s Note.— 

The 1951 amendment substituted “thirty 
dollars” for “twenty-four dollars’ in the 
first paragraph, and changed six thousand 
dollars to eight thousand dollars in the 
paragraph. It also substituted “thirty dol- 
lars” for “twenty-four dollars” in the first 
sentence of the third paragraph. 

The first 1953 amendment, effective July 
1, 1953, rewrote the first three paragraphs 
and made this section applicable to brain 
injury cases. The second 1953 amendment 
added the last paragraph. 


The 1955 amendment, effective July 1, 
1955, increased the compensation rates in 
the first three paragraphs and inserted in 
the second paragraph the words “nursing 
services, medicines, sick travel.” 

The 1957 amendment substituted “thirty- 
five dollars ($35.00)” for “thirty-two dol- 
lars and fifty cents” in the first and third 
paragraphs. 

Cited in Duncan v. Carpenter, 233 N. C. 
422, 64 S. E. (2d) 410 (1951); Brinkley v. 
United Feldspar & Minerals Corp., 246 
N., G17, 97 8: i. (Cd) e419 Gory 





§ 97-30. Partial incapacity. — Except as otherwise provided in § 97-31, 
where the incapacity for work resulting from the injury is partial, the employer 
shall pay, or cause to be paid, as hereinafter provided, to the injured employee 
during such disability, a weekly compensation equal to 60 per centum of the dif- 
ference between his average weekly wages before the injury and the average 
weekly wages which he is able to earn thereafter, but not more than thirty-five 
dollars ($35.00) a week, and in no case shall the period covered by such 
compensation be greater than three hundred weeks from the date of injury. In 
case the partial disability begins after a period of total disability, the latter pe- 
riod shall be deducted from the maximum period herein allowed for partial dis- 
ability. An officer or member of the State Highway Patrol shall not be awarded 
any weekly compensation under the provisions of this section for the first two 
years of any incapacity resulting from an injury by accident arising out of and 
in the course of the performance by him of his official duties if, during such in- 
capacity, he continues to be an officer or member of the State Highway Patrol, 
but he shall be awarded any other benefits to which he may be entitled under the 
provisions of this article. (1929, c. 120, 1s. 30> 1943, (¢ 502s 4" 1947 emazae 
1951,.c../0,.s..2; 1955; ¢ 1195))5. 3 -319055ec 11026 not 610 5/ mem e 


Editor’s Note.— sion.—In Harris v. Asheville Contr. Co., 


The 1951 amendment substituted “thirty 
dollars” for “twenty-four dollars” in the 
first sentence. 

The 1953 amendment added the last sen- 
tence. 

The 1955 amendment, effective July 1, 
1955, substituted “thirty-two dollars and 
fifty cents’ for “thirty dollars.” 

The 1957 amendment substituted “thirty- 
five dollars ($35.00)” for “thirty-two dol- 
lars and fifty cents” in lines six and seven. 

Retention of Jurisdiction by Commis- 


240 N. C. 715, 83 S. E. (2d) 802 (1954), 
the court again stated that the Commis- 
sion was without jurisdiction to retain 
jurisdiction for 300 weeks. Branham v. 
Denny Roll & Panel) Co., 2238 NmGmeeas, 
25 S. E. (2d) 865 (1943), distinguished. 

Quoted in part in Hill v. DuBose, 234 
N. C.°446, 67 S. E: (2d)° 371 Gosia 

Cited in Dail v. Kellex Corp., 233 N. C. 
446, 64 S. E. (2d) 438 (1951); Honeycutt 
v Carolina Asbestos Co., 235 N. C, 471, 70 
8. E. (2d) 426 (1952). 


§ 97-31. Schedule of injuries; rate and period of compensation. 

(t) Total loss of use of a member or loss of vision of an eye shall be considered 
as equivalent to the loss of such member or eye. The compensation for partial 
loss of or for partial loss of use of a member or for partial loss of vision of an 
eye or for partial loss of hearing shall be such proportion of the periods of 
payment above provided for total loss as such partial loss bears to total loss, 
except that in cases where there is eighty-five per centum, or more, loss of 
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vision in any eye, this shall be deemed “industrial blindness” and compensated 
as for total loss of vision of such eye. 

(v) In case of serious facial or head disfigurement, the Industrial Commission 
shall award proper and equitable compensation not to exceed three thousand five 
hundred dollars. In case of enucleation where an artificial eye cannot be fitted 
and used, the Industrial Commission may award compensation as for serious fa- 
cial disfigurement. 

(w) In case of serious bodily disfigurement, including the loss of or perma- 
nent injury to any important external or internal organ or part of the body 
for which no compensation is payable under the preceding subsections, but ex- 
cluding the disfigurement resulting from permanent loss or permanent partial 
loss of use of any member of the body for which compensation is fixed in the 
above schedule, the Industrial Commission may award proper and equitable 
compensation not to exceed three thousand five hundred dollars ($3,500.00) ; 
provided, that the Industrial Commission may not make an award for perma- 
nent partial or permanent total disability, and also for bodily disfigurement re- 
sulting from loss of, or permanent injury to, any internal organ, the loss of which, 
resulted in such permanent partial or permanent total disability. 

(x) For the total loss of use of the back, sixty per centum (60%) of the 
average weekly wages during 300 weeks. ‘The compensation for partial loss of 
use of the back shall be such proportion of the periods of payment herein pro- 
vided for total loss as such partial loss bears to total loss, except that in cases 
where there is seventy-five per centum (75%) or more loss of use of the back, 
in which event the injured employee shall be deemed to have suffered “total 
industrial disability” and compensated as for total loss of use of the back. (1929, 
ers 931) 6 164491943.¢.'502;'s.. 2; 1955, 6c) 1026857 1957 eh 221; 
ca 1590 9ss/1Z, 3.) 


Cross Reference. — As to necessity of 
showing disability when injury is not with- 
in schedule of this section, see note to § 
O7-2. 

Editor’s Note.— 

The 1955 amendment, effective July 1, 
1955, inserted in subsection (t) the words 
“or for partial loss of hearing,” and added 
subsection (x). 

The first 1957 amendment increased the 
amount mentioned in subsection (v) from 
two thousand five hundred dollars to three 
thousand five hundred dollars. It also re- 
wrote subsection (w). The amendatory act 
provides that it shall apply only to injuries 
sustained on or after June 10, 1957. 

The second 1957 amendment substituted 
in subsections (t) and (x) the words 
“periods of payment” for the word “pay- 
ments.” 

As the rest of the 
changed, only subsections (t), 
Anim cs) Maken sets Olt 

Provisions Are Mandatory.—The lan- 
guage of this section is clear, and its pro- 
visions are mandatory, and the Commis- 
sion is without authority to deny the com- 
pensation for which it provides on the 
ground the employee is earning as much 
as he was earning before the injury. Watts 
vy. Brewer, 243 N. C. 422, 90 S. E. (2d) 
764 (1956). 

Meaning of “Shall Be Deemed.” — The 


section was not 


(v), (w) 


words “shall be deemed,’ as used in the 
opening paragraph of this section, mean 
“shall be held,” “shall be adjudged,” “shall 
be determined,” “shall be treated as if,” 
“shall be construed.” Watts v. Brewer, 
SAR UNC 422, 90 ko iee (2d) 70401956). 

Amount Awarded for Loss of Vision.— 
Under this section a workman who suffers 
a total loss of an eye is entitled to 60% of 
his average weekly wages during 120 weeks 
in addition to the compensation paid dur- 
ing the healing period. If, however, the in- 
jury produces only a partial loss of vision, 
he is entitled to receive that portion of the 
compensation provided in subsection (q) 
that the percentage of loss of vision bears 
to a total loss. Watts v. Brewer, 243 N. C. 
422, 90 S. E. (2d) 764 (1956). 

In case of the loss of an eye the Com- 
mission must conclusively presume and ad- 
judge that the disability resulting there- 
from continued or will continue for 120 
weeks beyond the healing period. Watts v. 
Brewer, 243 N. C. 422, 90 S. E. (2d) 764 
(1956). 

Award for 75% Impairment of Use of 
Left Hand Upheld.—See Pridmore v. Mc- 
Crary, 245 N. C. 544, 96 S. E. (2d) 843 
(1957). 

Cited in Anderson v. Northwestern Mo- 
tor Co., 233 N. C. 372, 64 8. E. (2d) 265 
(1951); Marshburn vy. Patterson, 241 N. 
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C. 441, 85 S. E. (2d) 683 (1955); Smith v. 
Mecklenburg County Chapter American 
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Red Cross, 245 N. C. 116, 95 S. E. (2d) 559 
(1956). 


§ 97-32. Refusal of injured employee to accept suitable employment 


as suspending compensation. 


Cited in Honeycutt v. Carolina Asbestos 
Co., 235 N. C. 471, 70 S. E. (2d) 426 (1952). 


§ 97-36. Accidents taking place outside State; employee receiving 


compensation from another state. 


Concurrence of Three Factors, etc.— 

In accord with original. See Aylor v. 
Barnes, 242 N. C. 223, 87 S. E. (2d) 269 
(1955). 

Where the accident, resulting in an em- 
ployee’s death, occurs in another state, 
but the contract of employment was made 


ployee and the resident employer, and the 
contract of employment is not expressly 
for services exclusively outside of the State, 
the North Carolina Industrial Commis- 
sion has jurisdiction. McGill v. Bison Fast 
Freight, Inc., 245 N. C. 469, 96 S. E. (2d) 
438 (1957). 


in this State between the resident em- 


§ 97-38. Where death results proximately from the accident; de- 
pendents; burial expenses; compensation to aliens; election by partial 
dependents.—If death results approximately from the accident and within two 
years thereafter, or while total disability still continues and within six years 
after the accident, the employer shall pay or cause to be paid, subject to the pro- 
visions of the other sections of this article, weekly payments of compensation 
equal to sixty per cent (60%) of the average weekly wages of the deceased em- 
ployee at the time of the accident, but not more than thirty-five dollars ($35.00), 
nor less than ten dollars, per week for a period of three hundred and fifty 
weeks from the date of the accident, and burial expenses not exceeding four 
hundred dollars, to the person or persons entitled thereto as follows: 

(1) Persons wholly dependent for support upon the earnings of the deceased 
employee at the time of the accident shall be entitled to receive the entire com- 
pensation payable share and share alike to the exclusion of all other persons. If 
there be only one person wholly dependent, then that person shall receive the 
entire compensation payable. 

(2) If there is no persor wholly dependent, then any person partially dependent 
for support upon the earnings of the deceased employee at the time of the acci- 
dent shall be entitled to receive a weekly payment of compensation computed as 
hereinabove provided, but such weekly payment shall be the same proportion of 
the weekly compensation provided for a whole dependent as the amount an- 
nually contributed by the deceased employee to the support of such partial de- 
pendent bears to the annual earnings of the deceased at the time of the accident. 

(3) If there is no person wholly dependent, and the person or all persons 
partially dependent is or are within the classes of persons defined as “next of 
kin” in G. S. 97-40, whether or not such persons or such classes of persons are 
of kin to the deceased employee in equal degree, and all so elect, he or they may 
take, share and share alike, the commuted value of the amount provided for 
whole dependents in (1) above instead of the proportional payment provided for 
partial dependents in (2) above; provided, that the election herein provided may 
be exercised on behalf of any infant partial dependent by a duly qualified guardian ; 
provided, further, that the Industrial Commission may, in its discretion, permit 
a parent or person standing in loco parentis to such infant to exercise such option 
in its behalf, the award to be payable only to a duly qualified guardian except 
as in this article otherwise provided; and provided, further, that if such election 
is exercised by or on behalf of more than one person, then they shall take the com- 
muted amount in equal shares. 

When weekly payments have been made to an injured employee before his death, 
the compensation to dependents shall begin from the date of the last of such pay- 
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ments, but shall not continue more than 350 weeks from the date of the injury. 

Compensation payable under this article to aliens not residents (or about to 
become nonresidents) of the United States or Canada, shall be the same in amount 
as provided for residents, except that dependents in any foreign country except 
Canada shall be limited to surviving wife and child or children, or if there be 
no surviving wife or child or children, to the surviving father or mother whom 
the employee has supported, either in whole or in part for a period of one year 
prior to the date of the injury; provided, that the Commission may, in its dis- 
cretion, or, upon application of the employer or insurance carrier, shall commute 
all future installments of compensation to be paid to such aliens to their present 
value and payment of one-half (1%) of such commuted amount to such aliens 
shall fully acquit the employer and the insurance carrier. (1929, c. 120, s. 38; 
POO geen Oo 1eOU2, Sao 1047, cn o253, 19 OIic, 70s iss 3 3.1953, 7c. ods Savle, 1900, 


Ba020,16) 6301 957,°c. 1217.) 


Cross Reference.— 

As to effect of payment of lump sum to 
mother where there was surviving wife, 
see note te § 97-40. 

Editor’s Note.— 

The 1951 amendment increased the maxi- 
mum weekly payment from twenty-four to 
thirty dollars, and the 1953 amendment re- 
wrote the section. 

The 1955 amendment, effective July 1, 
1955, increased the maximum and minimum 
weekly payments and changed the amounts 
allowed for burial expenses from two hun- 
dred to four hundred dollars. 

The 1957 amendment substituted “thirty- 
five dollars ($35.00)” for “thirty-two dol- 
lars and fifty cents’ in the introductory 
paragraph. 

For brief comment on the 1953 amend- 
ment, see 31 N. C. Law Rev. 451. 

Election by Partial Dependents to Re- 
ceive Benefits under § 97-40.—The election 
provided for in the proviso in this section 
is available when the partial dependents 
are all next of kin, as defined in § 97-40. 
Farsons v. Swift & Co., 234 N. C. 580, 68 


S. E. (2d) 296 (1951). 

The partially dependent widowed mother 
of the deceased employee and his partially 
dependent brother may not elect to take as 
next of kin, under § 97-40, rather than as 
partial dependents under this section. Par- 
sons v. Swift & Co., 234 N. C. 580, 68 S. 
E. (2d) 296 (1951). 

Death from Pre-existing Heart Condi- 
tion Aggravated by Injury.—Findings to 
the effect that the employee suffered an in- 
jury arising out of and in the course of the 
employment, which injury aggravated a 
pre-existing heart condition and caused 
death, will support an award for compensa- 
tion and burial expenses. Wyatt v. Sharp, 
239 N. C. 655, 80 S. BE. (2d) 762 (1954). 

Applied in Willingham v. Bryan Rock 
and Sand Co., 240 N. C. 281, 82 S. E. (2d) 
68 (1954). 

Quoted in Wilson v. Utah Constr. Co., 
243 N. C. 96, 89 S. E. (2d) 864 (1955). 

Cited in Roth v. McCord, 232 N. C. 678, 
62 S. E. (2d) 64 (1950); McGill v. Bison 
Fast Freight, Inc., 245 N. C. 469, 96 S. E. 
(2d) 438 (1957). 


§ 97-39. Widow, widower, or child to be conclusively presumed to 
be dependent; other cases determined upon facts; division of death 
benefits among those wholly dependent; when division among partially 


dependent. 

The term “in all other cases” in the con- 
nection in which it appears in this section 
means in all cases other than those of 
widows, widowers, and children, claiming 
to be dependents of the deceased employee, 
—dependency shall be determined in ac- 
cordance with the facts as the facts may be 
at the time of the accident. Manifestly, 
a woman living in cohabitation with a man, 
to whom she is not married, is not within 
the purview of the term “in all other 
cases.” Fields v. Hollowell, 238 N. C. 614, 
78 S. E. (2d) 740 (1953). 

The common-law wife, etc. 

A woman who was living with an em- 
ployee as his common-law wife at the time 


of his death and who was actually wholly 
dependent upon him for support for some 
years prior to his death by accident arising 
out of and in the course of his employment 
is not a dependent of the deceased em- 
ployee within the purview of this section, 
and is not entitled to any part of the com- 
pensation payable under the provisions of 
the Workmen’s Compensation Act. Fields 
v. Hollowell, 238 N. C. 614, 78 S. E. (2d) 
740 (1953.) 

Children of employee’s common-law wife 
who were not the children of the employee 
were not entitled to share compensation 
with employee’s legal widow and their chil- 
dren, even though supported by the em- 
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ployee, since act cf maintenance was vol- 
untary and was not a legal obligation, Wil- 
son vy. Utah Constr. Co., 243 N. C. 96, 89 
8. E. (2d) 864 (1955). 

A child born to employee’s common-law 
wife shortly after death of employee was 
not entitled to compensation where there 
was no evidence that employee had ac- 
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knowledged the child. Wilson v. Utah 
Constr... Co., 9243. N.C, 96, 89.5.5. (2d) 
864 (1955). 

Applied in Wyatt v. Sharp, 239 N. C. 
655, 80 S. E. (2d) 762 (1954). 

Cited in McGill v. Bison Fast Freight, 
Inc., 245 N. C. 469, 96 S. E. (2d) 438 
(1957). 


§ 97-40. Commutation of benefit and payment on absence of de- 


pendents.—Subject to the provisions of G. S. 97-38, 


if the deceased employee 


leaves neither whole nor partial dependents, then the compensation which would 


be payable under G. S. 


97-38 to whole dependents shall be commuted to its 


present value and paid in a lump sum to the next of kin as herein defined. For 


purposes of this section and G. S. 97-38, “next of kin” 
father, mother, brother or sister of the deceased employee. 


shall include only child, 
For all such next 


of kin who are neither wholly nor partially dependent upon the deceased em- 


ployee and who take under this section, 
be governed by the general law applica 


estate of persons dying intestate. 


the order of priority among them shall 
ble to the distribution of the personal 


For all such next of kin who were also partially 


dependent on the deceased employee but who exercise the election provided for 
partial dependents by G. S. 97-38, the general law applicable to the distribution 
of the personal estate of persons dying intestate shall not apply and such per- 
son or persons, upon the exercise of such election, shall be entitled, share and share 
alike, to the compensation provided in G. S. 97-38 for whole dependents com- 
muted to its present value and paid in a lump sum. 


If the deceased employee leaves neither whole dependents, 


partial depend- 


ents, nor next of kin as hereinabove defined, then said commuted amount here- 
inabove provided shall be paid to the Industrial Commission to be held and dis- 


bursed by it in the following manner: 


(1) One-half (14) thereof shall be retained by the Industrial Commission and 


paid into the Second Injury Fund. 


(2) The other one-half (14) thereof shall be paid to the personal representa- 
tive of the ceceased to be by him distributed to the next of kin as defined in the 


statutes of distribution, but if there be no s 
sentative shall pay the costs of adminis 


tration 


uch next of kin then the personal repre- 
therefrom and pay the balance 


remaining to the Industrial Commission which shall pay the same into the Second 


Injury Fund. (1929, c. 120, s. 40; 
RSI (oh ei rrca ae NSE co alibewe Ze) 

Editor’s Note.— 

The first 1953 amendment struck out the 
former first paragraph of this section and 
inserted the provisions now appearing in 
lieu thereof. The second 1953 amendment, 
effective July 1, 1953, struck out the former 
last three paragraphs, relating to the Sec- 
ond Injury Fund, and inserted present § 
97-40.1. 

“Next of Kin.”—It seems manifest that 
the General Assembly in defining “next of 
kin” for the purpose of this section in- 
tended to limit recovery to persons within 
that group, to the exclusion of other more 
remote next of kin under the statute of dis- 
tribution. Indeed, the “next of kin” are 
named in the alternative—clearly indicat- 
ing that it was intended that those named 
should not necessarily be of equal degree. 
Parsons v. Swift & Co., 234 N. C. 580, 68 


1931; ¢. 274, si 5s ces LO pm ogsares 766; 


S. E. (2d) 296 (1951). 

Payment to Next of Kin Where Em- 
ployee Left Wife Surviving—When Com- 
mission: entered an award in favor of 
mother as next of kin and directed that 
commuted value of the award be paid to 
her, and afterward it was discovered that 
deceased employee left surviving a wife, 
the Commission did not have jurisdiction 
to direct the mother to pay the sum 
awarded to the wife. Green vy. Briley, 242 
N. C. 196, 87 S. E. (2d) 213 Goss): 


Applied in Fields vy. Hollowell, 238 N. 
C. 614, 78 S. E. (2d) 740 (1953). 

Stated in Wilson v. Utah Constr. Co., 243 
N. C. 96, 89 S. E. (2d) 864 (1955). 

Cited in McGill v. Bison Fast Freight, 
Inc, 245 N. C. 469, 96 S. E. (2d) 438 
(1957). 
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§ 97-40.1. Second Injury Fund.—There is hereby created a fund to be 
known as the “Second Injury Fund,” to be held and disbursed by the Industrial 
Commission as hereinafter provided. 

For the purpose of providing money for said fund the Industrial Commission 
may assess against the employer or its insurance carrier the payment of not to 
exceed twenty-five dollars for the loss, or loss of use, of each minor member in 
every case of a permanent partial disability where there is such loss, and shall 
assess not to exceed one hundred dollars for fifty per cent or more loss or loss 
of use of each major member, defined as foot, leg, hand, arm, eye, or hearing. 

In addition to the assessments hereinabove provided for, the Commission shall 
also deposit in said fund all moneys received by it for the Second Injury Fund 
under the provisions of G. S. 97-40, 

The Industrial Commission shall disburse moneys from the Second Injury 
Fund in unusual cases of second injuries as follows: 

(1) To pay additional compensation in cases of second injuries referred to 
G. S. 97-33; provided, however, that the original injury and the subsequent in- 
jury were each at least twenty per cent of the entire member; and, provided 
further, that such additional compensation, when added to the compensation 
awarded under said section, shall not exceed the amount which would have been 
payable for both injuries had both been sustained in the subsequent accident. 

(2) To pay additional compensation to an injured employee who has sustained 
permanent total disability in the manner referred to in the second paragraph of 
G. S. 97-35, which shall be in addition to the compensation awarded under said 
section; provided, however, that such additional compensation, when added to 
the compensation awarded under said section, shall not exceed the compensation 
for permanent total disability as provided for in G. S. 97-29. 

(3) To pay compensation and medical expense in cases of permanent and total 
disability resulting from an injury to the brain or spinal cord in the manner 
and to the extent hereinafter provided. 

The additional compensation and treatment expenses herein provided for shall 
be paid out of the Second Injury Fund exclusively and only to the extent to which 
the assets of such fund shall permit. 

In addition to payments for the purposes hereinabove set forth, the Industrial 
Commission may, in its discretion, make payments from said fund for the follow- 
ing purposes and under the following conditions: 

(a) In any case in which total and permanent disability due to paralysis or 
loss of mental capacity has resulted from an injury to the brain or spinal cord, 
the Industrial Commission may, in its discretion enter an award and pay com- 
pensation and reasonable and necessary medical, nursing, hospital, institutional, 
equipment, and other treatment expenses from the Second Injury Fund during 
the life of the injured employee in cases where the injury giving rise to such 
disability occurred prior to July 1, 1953, and the last payment of compensation 
has been made subsequent to January 1, 1941. Such compensation and medical 
expense shall be paid only from April 4, 1947, and after the employer’s liability 
for compensation and treatment expense has ended, and in every case in which 
the injury resulting in paralysis due to injury to the spinal cord occurred sub- 
sequent to April 4, 1947, and prior to July 1, 1953, the liability of the employer 
and his insurance carrier to pay compensation and medical expense during the 
life of the injured employee shall not be affected by this section. 

(b) When compensation is allowed from the fund in any case under (a) 
above, the Commission may in its discretion authorize payment of medical, nurs- 
ing, hospital, equipment, and other treatment expenses incurred prior to the 
date compensation is allowed and after the employer’s liability has endea if funds 
are reasonably available in the Second Injury Fund for such purpose after pay- 
ing claims in cases of second injuries as specified in G. S. 97-35 and 97-33. 
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Should the fund be insufficient to pay both compensation and treatment ex- 
penses, then the said expenses may, in the discretion of the Commission, be paid 


first and compensation thereafter according to the reasonable availability of 


funds in the fund. (1953, c. 1153, s. 2; 1957, c, 1396, ‘s, 4.) 
Cross Reference.—See note under § 97- The 1957 amendment changed the sec- 
40 ond paragraph by substituting “may” for 


Editor’s Note—The word “section” at 
the end of paragraph (a) appears in the 
printed act as “amendment”. 


“shall” in line two, and by inserting “not to 
exceed” before “twenty-five’ and “one 
hundred.” 


§ 97-41. Total compensation not to exceed $10,000.—In cases where 
permanent total disability results from paralysis or loss of mental capacity caused 
by an injury to the brain or spinal cord, compensation shall be payable for the 
life of the injured employee as provided by G. S. 97-29. In all other cases, the 
total compensation paid, including the funeral benefit, shall not exceed ten thou- 





sand dollars 
60) 1955, culOZ6 tenes) 

Editor’s Note.— 

The 1951 amendment increased the maxi- 
mum compensation from $6,000 to $8,000. 

The 1953 amendment, effective July 1, 
1253, rewrote this section. 


The 1955 amendment, effective elke ay 


(TOZ9 SC 20 Son le] 947, 


, ©. 823; 1951, ¢c) 704s74 2) 1053 ecm oo 


1955, increased the maximum compensa- 
tion from $8,000 to $10,000. 

Applied in Willingham v. Bryan Rock 
and Sand Co., 240 N. C. 281, 82 S. E. (2d) 
68 (1954). 


§ 97-47. Change of condition; modification of award. 


This section cannot apply unless there 
has been a previous award of the Commis- 
sion. If that award directed the payment 
of both compensation and medical expense, 
then the injured employee would have one 
year from the last payment of compensa- 
tion pursuant to the award in which to file 
claim for further compensation upon an 
alleged change of condition. If the award 
directed the payment of medical bills only, 
then the injured employee would have one 
year from the date on which the last pay- 
ment for medical treatment is made in 
which to file a claim for further compensa- 
tion upon an alleged change of condition. 
Biddix v. Rex Mills, Inc., 237 N. C. 660, 75 
S. E. (2d) 777 (1953). 


This section has no application except 
where it is made to appear that previous 
award has been made by the Industrial 
Commission. Where the record on appeal 
to the superior court from an award of the 
Industrial Commission does not disclose a 
previous award made to claimant, defend- 
ant’s contention that the award appealed 
from cannot be sustained in the absence of 
a finding of change of condition is unten- 
able. Penland v. Bird Coal Co., 246 N. C. 
26, 97 S. E. (2d) 432 (1957). 

And ‘t does not apply if the Commission 
has no jurisdiction of the claim. Hart v. 
Thomasville Motors, Inc., 244 N. C. 84, 
92 S. E. (2d) 673 (1956). 

The exception clause added at the end of 
this section by the 1947 amendment has 


no relation to the filing of original claims 
for compensation or the time within which 
such claims are to be filed. It relates ex- 
clusively to the time within which an em- 
ployee may file a petition for a review of 
an award theretofore made, and the time 
limit within which the review may be had 
is tolled by the payment of medical bills, 
if at all, only when such payments are 
made under the mandate of an award duly 
entered by the Commission. Biddix vy. 
Rex Mills,;Ine:, 237 N.) Ceecomgs ecm 
(2d) 777 (1953). 

Anticipatory Finding of Compensable 
Disability.—There is nothing in the Work- 
men’s Compensation Act that contemplates 
cr authorizes an anticipatory finding by the 
Commission that a physical impairment 
may develop into a compensable disability. 
Neither does the act vest in the Commis- 
sion the power to retain jurisdiction of a 
claim, after compensation has been 
awarded, merely because some physical 
impairment suffered by the claimant may, 
at some time in the future, cause a loss 
of wages. The Commission is concerned 
with conditions existing prior to and at the 
time of the hearing. If such conditions 
change in the future, to the detriment of 
the claimant, this section affords the claim- 
ant a remedy and fixes the time within 
which he must seek it. Dail v. Kellex 
Corp; -238°N. C. 446, 64 Sion (2d) 438 
(1951). 

Review of Award for Change of Con- 
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dition Must 
Months.— 

In accord with 2nd paragraph in original. 
See Paris v. Carolina Builders Corp., 244 
N. C. 35, 92 S. E. (2d) 405 (1956). 


The parties entered into an agreement 
for payment of compensation, approved by 
the Industrial Commission, which provided 
for payment of compensation “for neces- 
sary weeks” and stipulated that the em- 
ployee had theretofore returned to work. 
The employer notified the Commission of 
final payment under such agreement. It was 
held that a request for review of the 
award for changed condition made some 
sixteen months thereafter is barred since 
the disability for which compensation was 
agreed to be paid presumably terminated 
when the employee returned to work prior 
to the execution of the agreement, and 
therefore the phrase of the agreement “for 
necessary weeks” cannot be enlarged to 
include the subsequent disability. Tucker 
v. Lowdermilk, 233 N. C. 185, 63 S. E. (2d) 
109 (1951). 


The agreement for compensation for dis- 
ability approved by the Commission and the 
payment made by the carrier followed by 
the execution of the closing receipt by 


Be Made within Twelve 
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plaintiff employee more than one year prior 
to the filing of application with the Com- 
mission for an additional award put the 
case beyond the time given by this section 
in which to claim additional compensation. 
Smith v. Mecklenburg County Chapter 
American Red Cross, 245 N. C. 116, 95 S. 
FE. (2d) 559 (1956). 

Date of Last Payment.—The last pay- 
ment of compensation within the mean- 
ing of this section is the date the last 
check was delivered to and accepted by 
the employee, and not the date the check 
was paid by the drawee bank. Paris v. 
Carolina Builders Corp., 244 N. C. 35, 92 
». E. (2d) 405 (1956). 

An employee cannot be allowed twelve 
months in which to request a review from 
the last date on which the compensation 
would have been due had he not elected to 
accept payment of the award in a lump 
sum. Paris v. Carolina Builders Corp., 244 
NIP C35, 82) Saris. (2d) 405) 1956)" 

Applied in Harris v. Asheville Contract- 
Moe Con 240m Nae Ca oncom Ouse am (od\msOe 
(1954). 

Stated in Green v. Briley, 242 N. C. 
TOY, Gy Se 1B, (al) Pils (Giese). 


§ 97-48. Receipts relieving employer; payment to minors; when 
payment of claims to dependents subsequent in right discharges em- 


ployer. 

Payment in Good Faith Discharges Em- 
ployer.—Payment of award of compensa- 
tion to mother was in good faith and dis- 
charged the employer, where  investiga- 
tion by employer’s carrier prior to hear- 
ing revealed that mother and brother were 
next of kin, and mother and brother tes- 
tified to the same effect at the hearing, 


§ 97-50. Limitation as against 
Minor Not Barred by Failure to Give 
Notice of Claim.—A minor dependent un- 
der eighteen years of age and who is 
without guardian, trustee or committee, is 
not barred during such disability by fail- 


and the Commission judicially determined 
that mother was entitled to all benefits, 
notwithstanding the fact that thereafter 
it was discovered that deceased left surviv- 
ing a wife in another county. Green v. 
Brileymetom Nee COGS Som am C2C)malio 
(1955). 


minors or mentally incompetent. 


ure to give notice of claim for compen- 
sation as required by § 97-22, et seq. Mc- 
Gill v. Bison Fast Freight, Inc., 245 N. 
C. 469, 96 S. E. (2d) 438 (1957). 


§ 97-52. Occupational disease made compensable; ‘‘accident’”’ de- 


fined. 

Purpose of This Section and § 97-53.— 
Any scheme or plan for the payment of 
compensation to disabled employees should 
include those diseases or abnormal condi- 
tions of human beings the causative origin 
of which is occupational in nature. To 
meet this need the legislature adopted this 
section and § 97-53. Henry v. A. C. Law- 
rence Leather Co., 234 N. C. 126, 66 S. E. 
(2d) 693 (1951). 

Injury by Accident and Occupational 


Disease Distinguished—An injury by ac- 
cident, as that term is ordinarily under- 
stood, is distinguished from an occupa- 
tional disease in that the former rises from 
a definite event, the time and place of which 
can be fixed, while the latter develops 
gradually over a long period of time. Henry 
v. A. C. Lawrence Leather Co., 234 N. C. 
126, 66 S. E. (2d) 693 (1951). 

Disease Must Be Incident to or Result 
of Employment.—An award for an occu- 
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pational disease cannot be sanctioned un- 
less it be shown that the disease was inci- 
dent to or the result of the particular em- 
ployment in which the workman was 
engaged. Duncan v. Charlotte, 234 N. C. 
86, 66 S. E. (2d) 22 (1951). 

If a disease is not a natural result of a 
particular employment, but is produced by 
some extrinsic or independent agency, it is 
in no real sense an occupational disease, 
and ordinarily may not be imputed to the 
occupation or employment. Duncan v. 
Charlotte, 234 N. C. 86, 66 S. E. (2d) 22 
(1951). 

And Only Diseases Mentioned in § 97-53 
Are Compensable.—Disablement or death 
resulting from any “series of events” in 


GENERAL STATUTES OF NortH CAROLINA 


§ 97-53 


employment shall be treated as the hap- 
pening of an injury by accident compen- 
sable under the Act when and only when 
such series of events culminates in one of 
the occupational diseases mentioned in § 
97-53. Henry v. A. C. Lawrence Leather 
Co., 234 N. C. 126, 66 S, E. (2d) 693 (1951). 

Applied in Willingham v. Bryan Rock 
and Sand Co., 240 N. C. 281, 82 S. E. (2d) 
68 (1954). 

Quoted in Hensley vy. Farmers Federa- 
tion Cooperative, 246 N. C. 274, 98 S. E. 
(2d) 289 (1957). 

Cited in Henry v. Lawrence Leather 
Co., 231 N. C. 477, 57 S. E. (2d) 760 (1950); 
Midkiff vy. North Carolina Granite Corp., 
235 N. C. 149, 69 S. E. (2d) 166 (1952). 


§ 97- 
to chemicals.—The following diseases 


53. Occupational diseases enumerated; when due to exposure 


and conditions only shall be deemed to 


be occupational diseases within the meaning of this article: 


(1) 


Anthrax. 

Arsenic poisoning. 

Brass poisoning. 

Zinc poisoning. 

Manganese poisoning. 

Lead poisoning. Provided the employee shall have been exposed to the 
hazard of lead poisoning for at least thirty days in the preceding 
twelve months’ period, and; provided further only the employer in 
whose employment such employee was last injuriously exposed 
shall be liable. 

Mercury poisoning. 

Phosphorous poisoning, 

Poisoning by carbon bisulphide, methanol, naphtha or volatile halo- 
genated hydrocarbons. 

Chrome ulceration. 

Compressed-air illness. 

Poisoning by benzol, or by nitro and amido derivatives of benzol 
(dinitrolbenzol, anilin, and others). 

Infection or inflammation of the skin or eyes or other external con- 
tact surfaces or oral or nasal cavities due to irritating oils, cutting 
compounds, chemical dust, liquids, fumes, gases or vapors, and any 
other materials or substances. 

Epitheliomatous cancer or ulceration of the skin or of the corneal sur- 
face of the eye due to tar, pitch, bitumen, mineral oil, or paraffin, or 
any compound, product, or residue of any of these substances, 
Radium poisoning or injury by X-rays. 

Blisters due to use of tools or appliances in the employment. 

Bursitis due to intermittent pressure in the employment. 

Miner’s nystagmus. 

Bone felon due to constant or intermittent pressure in employment. 
Synovitis, caused by trauma in employment. 


(21) Tenosynovitis, caused by trauma in employment. 

(22) Carbon monoxide poisoning. 

(23) Poisoning by sulphuric, hydrochloric or hydrofluoric acid. 
(24) Asbestosis. 

(25) Silicosis. 

(26) Psittacosis. 

(27) Undulant fever. 
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Occupational diseases caused by chemicals shall be deemed to be due to expos- 
ure of an employee to the chemicals herein mentioned only when as a part of the 
employment such employee is exposed to such chemicals in such form and quan- 
tity, and used with such frequency as to cause the occupational disease men- 
tioned in connection with such chemicals. (1935, c. 123; 1949, c. 1078; 1953, c. 
Mae el O99 C2 1020,'s2)10 1957,+0-41396, s, 6.) 


Cross Reference.—See note to § 97-52. 

Editor’s Note.— 

The 1953 amendment added subsection 
(27) immediately preceding the last para- 
graph. 

The 1955 amendment, effective July 1, 
1955, deleted from subsection (17) the 
words “of the knee or elbow” formerly 
appearing after “Bursitis.” 

The 1957 amendment added “and any 
other materials or substances” at the end 
of subsection (13). It deleted former sub- 
section (26) relating to coronary throm- 
bosis, etc., of members of fire departments 
as occupational diseases, and inserted 
“(26). Psittacosis’ in lieu thereof. 

Only those occupational diseases specifi- 
cally designated are compensable under the 
Workmen’s Compensation Act. Henry v. 
Wawrencemleathen co, 231 No C4770 5? 
Seo) 600 1950): 

“Occupational Disease” Defined. — The 
legislature, in listing those diseases which 
are to be deemed occupational in character, 
was fully aware of the meaning of the term 
“occupational disease.” Indeed, it in ef- 
fect defined the term in § 97-52 as a dis- 
eased condition caused by a series of 
events, of a similar or like nature, occur- 
1ing regularly or at frequent intervals over 
an extended period of time, in employment. 
‘The term has likewise been defined as a 
diseased condition arising gradually from 
the character of the employee’s work. 
These are the accepted definitions of the 
term. Henry v. A. C. Lawrence Leather 
Co., 234 N. C. 126, 66 S. E. (2d) 693 (1951). 

Technical Words to Be Accorded Their 
Technical Connctation. — In designating 
those diseases and conditions which are 
tc be deemed occupational in origin and 
compensable under the Act, the legislature, 
for the most part, used technical terms. 
Anthrax, bursitis, asbestosis, silicosis, ny- 
stagmus, synovitis, tenosynovitis are tech- 
nical words. In construing the Act the 
ccurt must accord them their technical con- 
notation. Henry v. A. C. Lawrence 
Weatier Coneos4eNC. 126.866rs.) Be c2d) 
€93 (1951). 

Tenosynovitis, Caused by Trauma in 
Employment.—Synovitis is the inflamma- 
tion of a synovial membrane and tenosyno- 
vitis or tendosynovitis is the inflammation 
ct a synovial membrane which forms the 
protective sheath that encloses the tendon. 


It is sometimes used to denote the inflam- 
mation of both the sheath and the tendon. 
Henry v. A. C. Lawrence Leather Co., 234 
INL, (C, 123, GS, 1B, (Gd) GOS CGE). 

The causative origin of tenosynovitis is 
either infection or trauma. The clause 
“caused by trauma in employment’ was 
used by the legislature to modify the word 
“tenosynovitis” so as to include the occu- 
pational and exclude the infectious type—to 
include the traumatic and exclude the idio- 


pathic. Henry v. A. C. Lawrence Leather 
(Gomes 4a Nee Caml 2GarOGe Sar (2d) 693 
(1951). 


In using the modifying phrase, “caused 
by trauma in employment” the legislature 
necessarily meant a series of events in em- 
ployment occurring regularly, or at fre- 
quent intervals, over an extended period of 
time, and culminating in the condition 
technically known as tenosynovitis. Henry 
vA) CGC Lawreétce Leather Co., 234 No C. 
126, 66 S. E. (2d) 693 (1951). 

A single blow on the arm might bruise 
the extensor tendons to such an extent as 
to cause temporary tenosynovitis. The re- 
sulting condition would be properly termed 
an injury by accident caused by trauma. 
But it would not constitute an occupational 
disease, for, an occupational disease is a 
diseased or morbid condition which de- 
velops gradually, and is produced by a 
series of events in employment occurring 
over a period of time. Henry v. A. C. 
Lawrence Leather Co., 234 N. C. 126, 66 
S. E. (2d) 693 (1951). 

Tenosynovitis attributable to repeated 
strain or stress on the extensor tendons of 
claimant’s arms incident to the perform- 
ance of the duties of his employment is 
“caused by trauma in employment” and is 
an occupational disease compensable un- 
der the provisions of this section, since 
“trauma” in its technical sense 1s not 
limited to injuries resulting from external 
force or violence. Henry v. A. C. Lawrence 
Iseather™ Gon.234 N, Gei126;, 66S. EB. (2d) 
693 (1951). 

Silicosis is an inflammatory disease of the 
lungs due to the inhalation of particles of 
silicon dioxide. It is incurable and is one 
of the most disabling occupational dis- 
eases because it makes the lungs suscept- 
ible to other infection, particularly tuber- 
culosis. According to the textbook writers, 
it has been definitely determined that the 
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removal of a man, who has silicosis, from 
silica exposure, does not stop the progress 
of the disease at once, but that fibrotic 
changes continue to develop for another 
one or two years. Singleton v. D. T. Vance 
Micah Co, (e235 eNu Ci71315,0,69 toss (2d) 
707 (1952). 

Heart Disease.— 

In accord with original. See Duncan v. 
Charlotte, 234 N. C. 86, 66 S. E. (2d) 
22 (1951). 

A dermatitis resulting from contact with 
gloves made of commercial rubber is not 
an occupational disease compensable under 
the Workmen’s Compensation Act. Henry 
v. Lawrence, Léather Co. 231: No C..4775 
57 S. E. (2d) 760 (1950). 

Subsection 26 Is Unconstitutional. — 
Subsection 26 of this section seeks to con- 
fer upon firemen a special privilege not 
accorded other municipal employees, nor 
to employees in private industry. It places 
on the taxpayers a burden which the Con- 
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stitution declares it was not intended for 
them to bear. It creates for firemen sub- 
stantial financial benefits, to be paid from 
the public treasury under the guise of 
workmen’s compensation benefits, with- 
out establishing an occupational disease 
as the usual incident or result of the par- 
ticular employment. Any such payment is 
in direct conflict with the constitutional 
prohibition (Art. I, § 7) against separate 
emoluments and special privileges, and the 
legislature has no power to authorize a 
municipal corporation to pay any such 
gratuity to a particular class of its em- 
ployees. Duncan v. Charlotte, 234 N. C. 
86, 66 S. E. (2d) 22 (1951), commented 
on in 30 N. C. Law Rev. 98. See Davis 
v. Winston-Salem, 234 N. C. 95, 66 S. E. 
(2d) 28 (1951). 

Cited in Johnson v. Erwin Cotton Mills 
Co., 232 N. C. 321, 59 S. EB. (2d) 828 
(1950); Autrey v. Victor Mica Cony 234 
N.C. 400,367 +S: HS (2d)s82 e095 


§ 97-54. “Disablement”? defined.—The terms “disablement” as used in 
this article as applied to cases of asbestosis and silicosis means the event of be- 
coming actually incapacitated because of asbestosis or silicosis to earn, in the same 
or any other employment, the wages which the employee was receiving at the 
time of his last injurious exposure to asbestosis or silicosis; but in all other 


cases of occupational disease “disablement” shall be equivalent to 


(1935,-C.u1 23501955; cy 2 5acet) 


as defined in G. S, 97-2 (i). 


Editor’s Note.—The 1955 amendment re- 
wrote this section. 

Criterion of Disability in Cases of As- 
bestosis and Silicosis.— 

In accord with original. See Singleton 
Vv. D.1. Vianced MicarCome35nNe cr 315, 
69 S. E. (2d) 707 (1952); Honeycutt v. 
Carolina Asbestos Co., 235 N. C. 471, 70 
S. E. (2d) 426 (1952). 

It is clear that “disability” resulting 
from asbestosis and silicosis, as defined 
in this section, is not synonymous with its 
meaning as defined in § 97-2 (i). Honey- 
cutt v. Carolina Asbestos Co., 235 N. C. 
471, 70S. Ee (2d) 4826/1952), 

“Disablement” from silicosis and asbes- 
tosis is defined in unambiguous terms by 
this section and under the statute “the last 
occupation in which remuneratively em- 
ployed” is not synonymous with the “place 
of last injurious exposure” nor does “dis- 
ablement” mean disability to perform the 
duties of employment at the place of last 
exposure. Huskins v. United Feldspar 
Corp., 241 N. C. 128, 84S. E. (2d) 645 
(1954). 

Employee Compensated as for Total 
Disability—When an employee becomes 
incapacitated to work as the result of hav- 
ing developed asbestosis or silicosis, as 
defined in this section, it was the legisla- 
tive intent that he should be compensated 


“disability” 


as for total disability in accord with the 
provisions of our Workmen's Compensa- 
tion Act. Otherwise, the provisions of this 
section are meaningless. Honeycutt v. 
Carolina Asbestos Co., 235 N. C. 471, 70 
S. E.-(2d) 426 (1952), 

An employee does not contract or de- 
velop asbestosis or silicosis in a few weeks 
or months. These diseases develop as the 
result of exposure for many years to as- 
bestos dust or dust of silica. Both dis- 
eases, according to the textbook writers, 
are incurable and usually result in total 
permanent disability. Therefore, it would 
seem that the victims of these incurable 
occupational diseases constitute a legiti- 
mate burden on the industries in which 
they were exposed to the hazards that 
produced their disablement. Such was the 
intent of the legislature. No provision was 
made for their rehabilitation. Rehabilita- 
tion is available only to an employee found 
by the Industrial Commission to be af- 
fected by asbestosis or silicosis but not 
actually disabled thereby {[§ 97-61]. 
Honeycutt v. Carolina Asbestos Co., 235 
N. C.. 471,70 S.i Ee. (2d) 426s (ose), 

Evidence of Disability from Silicosis.— 
Due to the nature of silicosis, it is essen- 
tial to establish the presence of the dis- 
ease by competent medical authority. But, 
where it has been established that a per- 
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son who has been exposed to free silica 
dust has developed silicosis to the extent 
that it may be disabling, testimony other 
than that of a medical expert may be ad- 
mitted and considered in determining 
when such person actually became dis- 
abled to work or disabled “from perform- 
ing normal labor in his last occupation in 
which remuneratively employed.” Cer- 
tainly, a victim of silicosis is competent 
to testify to his lessened capacity to work, 
his shortness of breath, the effect that 
physical exertion has upon him—all of 
which are normal symptoms of silicosis. 
Singleton v. D. T. Vance Mica Co., 235 
Neen One 5G OMS um Eien (2c)er7 Om (952). 

Medical Testimony Necessary to Estab- 
lish “Disablement.”—Evidence tending to 
establish “disablement,” as that term is 
used in the statute in reference to silicosis, 
must be supported by medical testimony, 
and the finding of the competent medical 
authority must be to the effect that dis- 
ablement occurred within two years from 
the last exposure. Huskins v. United 
Heldcpate Coupee ti Nee C@.m2S) 6o4 9 Oem by 
(2d) 645 (1954). 

“Last Occupation in Which Remunera- 
tively Employed.”—An employee is act- 
ually disabled by reason of silicosis when 
by reason of this disease he is incapable 
of continuing to perform the normal labor 
incident to the employment in which he is 
then engaged with substantial regularity. 
This definition does not include odd jobs 
of a trifling nature which the employee 
may be driven to perform irregularly as 
a result of economic necessity. Huskins 
v. United Feldspar Corp., 241 N. C. 128, 84 
S E. (2d) 645 (1954). 

“Disability” resulting from asbestosis or 
silicosis means the event of becoming ac- 
tually incapacitated from performing 


§ 97-55. “Disability”? defined. 


Quoted in Honeycutt v. Carolina As- 
bestos Co., 235 N. C. 471, 70 9S. E. (2d) 
426 (1952). 
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normal labor in the last occupation in 
which remuneratively employed. The last 
Occupation in which remuneratively em- 
ployed may be one wholly separate and 
apart from the employment in which the 
employee was last exposed to the hazards 
of silicosis. Brinkley v. United Feldspar & 
Minerals: *Corpz) 246) N? Coli?) 97" Sirk. 
(2d) 419 (1957). 

Finding Entitling Employee to Compen- 
sation.—If the Industrial Commission finds 
that an employee is actually incapacitated 
because of silicosis from performing nor- 
mal labor in the last occupation in which 
he was remuneratively employed, the em- 
ployee is entitled to ordinary compensa- 
tion under the general provisions of the 
Workmen’s Compensation Act, unless the 
Industrial Commission further finds that 
there is a reasonable basis for the conclu- 
sion that the employee possesses the actual 
or potential capacity of body and mind to 
work with substantial regularity during 
the forseeable future in some gainful oc- 
cupation free from the hazards of asbesto- 
sis and silicosis. Young v. Whitehall Co., 
229 N. C. 360, 49 S. E. (2d) 797. 

Evidence Sufficient to Show Claimant 
Disabled.—See Autrey v. Victor Mica Co., 
234 N. C. 400, 67 S. E. (2d) 383 (1951); 
Singleton v. D. T. Vance Mica Co., 23 
Nee Cy 31569 Sa (2d) e7enc1952)) 

Evidence Insufficient to Show Disable- 
ment Occurring within Two Years from 
Last Exposure.——See Huskins v. United 
Peldspar’ Corpae2415N.4C. 12839840.) E. 
(2d) 645 (1954). 

Applied in Willingham vy. Bryan Rock 
ands oandncon 240 eNy Ca 2815 Sonos Hamed) 
68 (1954). 

Quoted in Duncan v. Carpenter, 233 N. 
C. 422, 64 S. E. (2d) 410 (1951). 


§ 97-57. Employer liable. —In any case where compensation is payable 


fpr an occupational disease, the employer in whose employment the employee was 
last injuriously exposed to the hazards of such disease, and the insurance carrier, 
if any, which was on the risk when the employee was so last exposed under such 
employer, shall be liable. 

For the purpose of this section when an employee has been exposed to the haz- 
ards of asbestosis or silicosis for as much as thirty working days, or parts thereof, 
within seven consecutive calendar months, such exposure shall be deemed injuri- 
ous but any less exposure shall not be deemed injurious; provided, however, 
that in the event an insurance carrier has been on the risk for a period of time 
during which an employee has been injuriously exposed to the hazards of 
asbestosis or silicosis, and if after insurance carrier goes off the risk said em- 
ployee is further exposed to the hazards of asbestosis or silicosis, although not 
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so exposed for a period of thirty (30) days or parts thereof so as to constitute 
a further injurious exposure, such carrier shall, nevertheless, be liable. (1935, 


C5125 5 1085 ch. /02, 1057) Cul soem a) 


Editor’s Note.— 

The 1957 amendment added the proviso 
at the end of the section. 

Section Negatives Comparative Respon- 
sibility of Successive Employers and Insur- 
ance Carriers.—Any suggestion of compar- 
ative responsibility as between successive 
employers and their respective carriers, or 
as between successive carriers for the same 
employer, is dispelled by the plain lan- 
guage of this section. The liability is upon 
the employer and carrier on the risk when 
the employee was “last injuriously ex- 
posed” to the hazards of silicosis, as that 
expression is here defined. Stewart. v. 
Duncan, 239 N. C. 640, 80 S. E. (2d) 764 
(1954). 

Where Employee Was Advised That He 
Had Silicosis before Expiration of 30-Day 
Period.— Where the evidence supports find- 
ings of the Industrial Commission that an 
employee suffering disability from silicosis 
was last injuriously exposed to the hazards 
of the disease for thirty working days with- 
in seven consecutive calendar months 
while in the employment of defendant, this 
section places liability therefore upon such 
employer and his insurance carrier during 
that period, and the mere fact that the em- 
Ployee was advised that he had silicosis 


prior to the expiration of this 30-day pe- 
riod but continued for a short time to 
perform his same work is insufficient alone 
to sustain the insurance carrier’s conten- 
tion that his employment after the dis- 
covery of the disease was in bad faith to 
make the loss fall upon it. Stewart v. 
Duncan, 239 N. C. 640, 80 S. E. (2d) 764 
(1954). 

Liability of Insurance Carrier.— 

Where compensation insurer carried risk 
for employer from 1947 through Jan. 31, 
1953, and employer did not carry insur- 
ance from Feb. 1, 1953 through Feb. 19, 
1953, insurer was liable for at least a pro 
rata part of award based on finding that 
employee became disabled by silicosis on 
Feb. 19, 1953, the last date the employee 
was remuneratively employed by employer. 
Mayberry v. Oakboro Granite & Marble 
Co. 243 N. C. 281, 90 §. Ei Gd). 521 
(1955). 

Applied in Singleton v. D. T. Vance 
Mica» Co, 285. N. CG, 615,969 9S Ered) 
707 ~=(1952); Willingham y. Bryan Rock 
and Sand Co., 240 N. C. 281, 82 S. E. (2d) 
68 (1954). 

Cited in Autrey v. Victor Mica Co., 234 
N. C: 400; 67 SS) Herc (2d)) 383 gsi 


§ 97-58. Claims for certain diseases restricted; time limit for filing 


claims.—(a) Except as otherwise provided in G. S. 97-61.6, an employer shall 
not be liable for any compensation for asbestosis or silicosis or lead poisoning 
unless disablement or death results within two years after the last exposure to 
such disease, or, in case of death, unless death follows continuous disablement 
from such disease, commencing within the period of two years limited herein, and 
for which compensation has been paid or awarded or timely claim made as herein- 
aiter provided and results within seven years after such last exposure in the case 


of lead poisoning, or 350 weeks in the case of asbestosis or silicosis. 


(1955, c. 525, s. 6.) 


Editor’s Note.——The 1955 amendment re- 
wrote subsection (a). As subsections (b) 
and (c) were not changed they are not set 
out. 

Employee Not Required to Diagnose 
His Own Condition.—It was not the legis- 
lative intent to require an employee, in 
many instances, suffering from any one 
of these occupational diseases to make a 
correct medical diagnosis of his own con- 
dition or to file his notice and claim for 
compensation before he knew he had such 
disease, or run the risk of having his claim 
barred by the one year statuie. Duncan 
v. Carpenter, 233 N. C. 422, 64 S. E. (2d) 
410 (1951). 

Disablement Dates from Time Claim- 


ant Was Advised He Had Disease.—By 
enacting this section, the legislature in- 
tended to authorize the filing of a claim 
for asbestosis, silicosis or lead poisoning 
where disablement occurs within two years 
after the last exposure to such disease; 
and, although disablement may have ex- 
isted from the time the employee quit 
work, such disablement, for the purpose 
of notice and claim for compensation, 
should date from the time the employee 
was notified by competent medical author- 
ity that he had such disease. Autrey v. 
Victor Mica Co., 234 N.C. 400,;.6%0S. 
E. (2d) 383 (1951); Duncan v. Carpenter, 
233 N. C. 422, 64 S. E. (2d) 410 (1951). 

Due to the peculiar nature of the disease, 


19Z 














§ 97-60 


the slow process of its development, the 
similarity of its symptoms to those of other 
diseases which affect the lungs, and for 
other reasons, a workman, whatever his 
actual physical condition may be, is not 
charged with notice that he has silicosis 
until and unless he is so advised by compe- 
tent medical authority, and the time within 
which he must file his claim for compensa- 
tion begins to run from the date he is so 
advised. Huskins v. United Feldspar Corp., 
241 N. C. 128, 84 S. E. (2d) 645 (1954). 

Advising an employee, who has been 
exposed to free silica dust, that his ex- 
amination reveals “evidence of dust dis- 
ease,” is not sufficient to put him on no- 
tice that he has silicosis. Singleton v. D. 
T Wance Mica Co., 235 N. C. 315, 69 S. 
Beeted)y 107 (1952). 

The finding of the competent medical 
authority must be that disablement oc- 
curred within two years from the last ex- 
posure in cases of asbestosis, silicosis and 
lead poisoning, and in claims involving 
other occupational diseases that disability 
occurred within one year thereof. Duncan 
y. Carpenter, 233 N. C. 422, 64 S. E. (2d) 
410 (1951); Singleton v. D. T. Vance Mica 
Co. 285) Ne Ci 315; 69S) EB: 2(2d) +707 
(1952). 

But Finding Need Not Be Made within 
Two Years from Last Exposure.—Where 
disablement from silicosis occurs as de- 
fined in § 97-54, and notice of claim is 
filed in accord with the provisions con- 
tained in this section, the claimant need 
not be advised by competent medical au- 
thority that he has silicosis within two 
years from the date of his last exposure. 
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Singleton v. D. T. Vance Mica Co., 235 
N. C; 316, 69° S.° Ee (2d) vor (1952). 

The reason for allowing two years from 
the date of the last exposure to silica dust 
in which to determine actual disability 
from silicosis is that silicosis is a progres- 
sive disease, the lung changes continuing 
to develop for one or two years after re- 
moval of the worker from the silica haz- 
ard. Brinkley v. United Feldspar & Muin- 
érals Corp., 246 N. C. 17, 97 3. EE. @d) 
419 (1957). 

Incapacity Not Resulting within Two 
Years of Last Exposure. — Claimant was 
removed from the hazard of silica dust 
before becoming incapacitated within the 
meaning of § 97-54. He was thereafter em- 
ployed by the same employer for five years 
at the same wage at employment free 
from the hazard of silica dust. It was held 
that his retirement from such other oc- 
cupation at the end of five years could not 
have been caused by incapacity from sili- 
cosis resulting within two years of the last 
exposure to silica dust, and compensation 
therefor could not be sustained. Brinkley 
v. United Feldspar & Minerals Corp., 246 
N.C) 17,97 SS. Bai (2d) 419) (1957); 

The plaintiff is entitled to file his notice 
and claim for compensation at any time 
within one year from the time he was 
notified that he had silicosis. Duncan v. 
Carpenter, 233 N. C. 422, 64 S. 13, (ab) 
410 (1951). 

Applied, as to subsection (c), in Willing- 
bam v. Bryan Rock and Sand Co., 240 N. 
2 231, 82 Se. (2d) 68.1954); 

Cited in Williams v. Ornamental Stone 
Co., 232 N. C. 88, 59 S. E. (2d) 193 (1950). 


§ 97-60. Examination of employees by advisory medical committee; 
designation of industries with dust hazards. 


Stated in Duncan v. Carpenter, 233 N. 
C, 422, 64 S. E. (2d) 410 (1951). 
Cited in Willingham v. Bryan Rock and 


§ 97-61: Rewritten as §§ 97-61.1 


Editor’s Note.—This section was rewrit- 
ten by Sessions Laws 1955, c. 525, s. 2, to 
appear as §§ 97-61.1 to 97-61.7. The re- 
written section was derived from Public 
Laws 1935, c. 123, and was amended by 
Sessions Laws 1945, c. 762. 

Period Necessary for Employee to Be 
Exposed.—The legislature, in dealing with 
the occupational disease known as “sili- 
cosis,” which disease ordinarily requires 
from ten to fifteen years before its symp- 
toms develop, did not intend to provide 
rehabilitation benefits for an employee un- 
der the provisions of this section who had 
not been exposed to the dust of silica or 
silicates for as much as two years in this 


2C—13 


Sand Co., 240 N. C. 281, 82 S. E. (2d) 68 
(1954). 


to 97-61.7. 


State, within ten years prior to his last 
exposure, as provided in § 97-63. How- 
ever, this has no bearing upon the author- 
ity of the Industrial Commission to re- 
move an employee from hazardous em- 
ployment in the manner provided by this 
section, but relates only to the question 
of compensation or rehabilitation benefits 
provided therein. Midkiff v. North Caro- 
lina Granite Corp., 235 N. C. 149, 69 S. 
E. (2d) 166 (1952). 

Disablement Occurring During Process 
of RehabilitationIf in the process of re- 
habilitation, or thereafter, an employee 
becomes disabled from asbestosis or sili- 
cosis as defined in § 97-54, within two 
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years of his last exposure to the hazards 
of asbestosis or silicosis, he would be en- 
titled to ordinary compensation under the 
general provisions of our Workmen’s 
Compensation Act. Honeycutt v. Caro- 
lina Asbestos Co., 235 N. C. 471, 70 S. E. 
(2d) 426 (1952). 

Act Contemplates That Employee Will 
Seek Other Remunerative Employment.— 
The Compensation Act contemplates that 
an employee will not be allowed to remain 
exposed to silica dust or asbestos dust un- 
til he becomes actually incapacitated with- 
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in the meaning of § 97-54, and that if re- 
moved from the hazard before such in- 
capacity, he will seek and obtain other 
remunerative employment. Brinkley  y. 
United Feldspar & Minerals Corp., 246 
N.C. 17,.97.5.: Be (2d) 419 (1o5mn 

Cited in Duncan v. Carpenter, 233 N. 
C. 422, 64 S. E. (2d) 410 (1951); Autrey 
v. Victor Mica Co., 234 N. C. 400, 67 S. 
EK. (2d) 383 (1951); Singleton vy. D. T. 
Vanes. Mica. Co, 235¢N: C sina nomen 
(2d) 707 (1952). 


§ 97-61.1. First examination of and report on employee having as- 


bestosis or silicosis.—When an employee and the Industrial Commission are 
advised by the State Board of Health that an employee has asbestosis or silicosis, 
the employer shall be notified by the Industrial Commission, and the employee, 
when ordered by the Industrial Commission, shall go to a place designated by 
the Industrial Commission and submit to X-rays and a physical examination by 
the advisory medical committee, at least one of whom shall conduct the ex- 
amination, and the member or members of the advisory medical committee con- 
ducting the examination shall forward the X-rays and findings to the member 
or members of the committee not present for the physical examination. ‘The em- 
ployer shall pay the expenses connected with the examination in such amounts 


as shall be directed by the Industrial Commission. 


Within thirty days after the 


completion of the examination, the advisory medical committee shall make a 
written report signed by all of its members setting forth: 
(a) The X-rays and clinical procedures used by the committee in arriving at 


its findings. 


(b) Whether or not the claimant has contracted asbestosis or silicosis. 
(c) The committee’s opinion expressed in percentages of the impairment of 
the employee’s ability to perform normal labor in the same or any other employ- 


ment. 


(d) Any other matter deemed pertinent by the committee. 

When a competent physician certifies to the Industrial Commission that the 
employee’s physical condition is such that his movement to the place of exami- 
nation ordered by the Industrial Commission as herein provided in §§ 97-61.1, 
97-61.3 and 97-61.4 would be harmful or injurious to the health of the employee, 
the Industrial Commission shall cause the examination of the employee to be made 
by the advisory medical committee as herein provided at some place in the vi- 
cinity of the residence of the employee suitable for the purposes of making such 


examination. 
Cross Reference.—See note to § 97-61. 


§ 97-61.2. Filing of first report; right of hearing; 


(1935, c. 123; 1945, c. 762; 1955, c. 525, s, Za) 


effect of report 


as testimony.—The advisory medical committee shall file its report in tripli- 


cate with the Industrial Commission, which shall 


send one copy thereof to the 


claimant and one copy thereof to the employer by registered mail. Unless within 
thirty days from receipt of the copy of said report the claimant and employer, or 


either of them, shall request the Industri 
fcr hearing for the purpose of examini 
the advisory medical committee respec 
for the purpose of introducing addition 


al Commission in writing to set the case 
ng and cross-examining the members of 
ting the report of said committee, and 
al testimony, said report shall become a 


part of the record of the case and shall be accepted by the Industrial Commis- 
sion as expert medical testimony to be considered as such and in connection with 


all the evidence in the case in arriving at its decision. 


IRE BIO (Oly BYsoRSe)) 


Cross Reference.—See note to § 97-61. 


(1935, c. 123; 1945, c. 762; 
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§ 97-61.3. Second examination and report.—As soon as practicable 
after the expiration of one year following the initial examination by the advisory 
medical committee and when ordered by the Industrial Commission, the em- 
ployee shall again appear before the advisory medical committee, at least one 
ot whom shall conduct the examination, and the member or members of the ad- 
visory medical committee conducting the examination shall forward the X-rays 
and findings to the member or members of the committee not present for the 
physical examination. Within thirty days after the completion of the examination, 
the advisory medical committee shall make a written report to the Industrial 
Commission signed by all of its members, setting forth any change since the first 
report in the employee’s condition which is due to asbestosis or silicosis, said re- 
port to be filed in triplicate with the Industrial Commission, which shall send 
one copy thereof to the claimant, and one copy to the employer by registered mail. 
The claimant and employer, or either of them, shall have the right only at the 
final hearing provided for in G. S. 97-61.4 to examine or cross-examine the mem- 
bers of the advisory medical committee respecting the second report of the 
Bommuttee. 9 (1935, c, 123;°1945,.c. 762+ 1955, ¢) 525, s. 2.) 


Cross Reference.—See note to § 97-61. 


§ 97-61.4. Third examination and report.—As soon as practicable after 
the expiration of two years from the first examination and when ordered by the 
Industrial Commission, the employee shall appear before the advisory medical 
ccmmittee, or at least two of them, for final X-rays and physical examination. 
Upon completion of this examination and within thirty days, the advisory medical 
committee shall make a written report setting forth: 

(a) The X-rays and clinical procedures used by the committee, 

(b) To what extent, if any, has the damage to the employee’s lungs due to 
asbestosis or silicosis changed since the first examination. 

(c) The opinion of the committee, expressed in percentages, with respect to 
the extent of impairment of the employee’s ability to earn in the same or any 
other employment the wages which the employee was receiving at the time of his 
last injurious exposure to asbestosis or silicosis. 

(d) Any other matter deemed pertinent by the committee. 

Said report shall be filed in triplicate with the Industrial Commission which 
shall send one copy thereof to the claimant and one copy to the employer by 
peeistered mail, (1935, c. 123; 1945, c. 762; 1955, c; 525, s. 2a) 


Cross Reference.—See note to § 97-61. 


§ 97-61.5. Hearing after first examination and report; removal of 
employee from hazardous occupation; compensation upon removal from 
hazardous occupation.—(a) After the employer and employee have received 
notice of the first committee report, the Industrial Commission, unless it has 
already approved an agreement between the employer and employee, shall set 
the matter for hearing at a time and place to be decided by it, to hear any con- 
troverted questions, determine if and to whom liability attaches, and where ap- 
propriate, file a written opinion with its findings of fact and conclusions of law 
and cause its award to be issued thereon, all of which shall be subject to modi- 
fication as provided in G. S. 97-61.6. 

(b) If the Industrial Commission finds at the first hearing that the employee 
has either asbestosis or silicosis or if the parties enter into an agreement to the 
effect that the employee has silicosis or asbestosis, it shall by order remove the 
employee from any occupation which exposes him to the hazards of asbestosis 
or silicosis, and if the employee thereafter engages in any occupation which ex- 
poses him to the hazards of asbestosis or silicosis without having obtained the 
written approval of the Industrial Commission as provided in G. S. 97-61.7, 
neither he, his dependents, personal representative nor any other person shall 
be entitled to any compensation for disablement or death resulting from asbes- 
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tosis or silicosis; provided, that if the employee is removed from the industry 
the employer shall pay or cause to be paid as in this subsection provided to the 
employee affected by such asbestosis or silicosis a weekly compensation equal 
to 60% of his average weekly wages before removal from the industry, but not 
more than thirty-five dollars ($35.00) or less than ten dollars ($10.00) a week, 
which compensation shall continue for a period of 104 weeks. Payments made 
under this subsection shall be credited on the amounts payable under any final 
award in the cause entered under G. S. 97-61.6. (1935, c. 123; 1945, c. 762: 
LOSS GPO COPS Ze Cul s 5456195, mea 2 lV/gesers Ob fs So) 

Cross Reference.—See note to § 97-61. subsection (b). And the second 1957 

Editor’s Note.—The second 1955 act, amendment inserted after “silicosis” in line 


effective July 1, 1955, substituted $32.50 for 
$30.00 and $10.00 for $8.00. 
The first 1957 amendment substituted 


two of the subsection the words “or if the 
parties enter into an agreement to the ef- 
fect that the employee has silicosis or as- 


“thirty-five dollars ($35.00)” for “thirty- 
two dollars and fifty cents ($32.50)” in 


bestosis.” 


§ 97-61.6. Hearing after third examination and report; compensa- 
tion for disability and death from asbestosis or silicosis.—After receipt 
by the employer and employee of the advisory medical committee’s third report, 
the Industrial Commission, unless it has approved an agreement between the em- 
ployee and employer, shall set a final hearing in the cause, at which it shall receive 
all competent evidence bearing on the cause, and shall make a final disposition of 
the case, determining what compensation, if any, the employee is entitled to re- 
ceive in addition to the 104 weeks already received. 

Where the incapacity for work resulting from asbestosis or silicosis is found 
t- be total, the employer shall pay, or cause to be paid, to the injured employee 
during such total disability a weekly compensation equal to sixty per centum 
(60%) of his average weekly wages, but not more than thirty-five dollars 
($35.00), nor less than ten dollars ($10.00), a week; and in no case shall the 
period covered by such compensation be greater than 400 weeks, nor shall the 
total amount of all compensation exceed ten thousand dollars ($10,000.00). 

When the incapacity for work resulting from asbestosis or silicosis is partial, 
the employer shall pay, or cause to be paid, to the affected employee, a weekly 
compensation equal to sixty per centum (60%) of the difference between his 
average weekly wages at the time of his last injurious exposure, and the average 
weekly wages which he is able to earn thereafter, but not more than thirty-five 
dollars ($35.00) a week, and provided that the total compensation so paid shall 
not exceed a period of 196 weeks, in addition to the 104 weeks for which the 
employee has already been compensated. 

Provided, however, should death result from abestosis or silicosis within two 
years from the date of last exposure, or should death result within 350 weeks 
from the date of last exposure and while the employee is entitled to compensation 
for disablement due to asbestosis or silicosis, either partial or total, then in either 
of these events, the employer shall pay, or cause to be paid, by one of the methods 
set forth in G, S. 97-38 a total compensation which, when added to the payments 
already made for partial or total disability to time of death, shall not exceed ten 
thousand dollars ($10,000.00) including burial expenses. (1935, c. 123; 1945, 
C026 8105 Speco Secure Cael 3 54105 7am WANE) 

Cross Reference.—See note to § 97-61. The 1957 amendment substituted “thirty- 
Editor’s Note——The second 1955 act, ef- five dollars ($35.00)” for “thirty-two dol- 
fective July 1, 1955, substituted $32.50 for lars and fifty cents ($32.50)” in the sec- 


$30.00, $10.00 for $8.00 and $10,000 for ond and third paragraphs. 
$8,000. 


§ 97-61.7. Waiver of right to compensation as alternative to forced 
change of occupation.—An employee who had been compensated under the 
terms of G. S. 97-61.5(b) as an alternative to forced change of occupation, may, 
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subject to the approval of the Industrial Commission, waive in writing his right 
to further compensation for any aggravation of his condition that may result 
from his continuing in an occupation exposing him to the hazards of asbestosis 
or silicosis, in which case payment of all compensation awarded previous to the 
date of the waiver as approved by the Industrial Commission shall bar any fur- 
ther claims by the employee, or anyone claiming through him, provided, that in 
the event of total disablement or death as a result of asbestosis or silicosis with 
which the employee was so affected, compensation shall nevertheless be payable, 
but in no case, whether for disability or death or both, for a longer period than 
100 weeks in addition to the 104 weeks already paid. Such written waiver must 
be filed with the Industrial Commission, and the Commission shall keep a record 
of each waiver, which record shall be open to the inspection of any interested 
Berson LOS5,c.0128; 1945 6.17/62; 1955, 6))525,°s. 2.) 


Cross Reference.—See note to § 97-61. 


§ 97-62. “Silicosis” and ‘‘asbestosis’’ defined. 


Quoted in part in Midkiff v. North 
Carolina Granite Corp. 235 N. C. 149, 
69 S. E. (2d) 166 (1952). 


§ 97-63. Period necessary for employee to be exposed. 


Requirements of This Section Appli- 
cable to Payments under Section 97-61.— 
See annotations under § 97-61. 

Applied in Hicks v. North Carolina 


Granite Corp., 245 N. C. 233, 95 S. E. (2d) 
506 (1956). 

Cited in Autrey v. Victor Mica Co., 234 
ING (. OO, Gi S, 12. (eh) BEB Glos). 


§ 97-64. General provisions of Act to control as regards benefits. 


Cited in Brinkley v. United Feldspar & 
NiatietalsmGonpte4ou Nia Can 1/297 on bey. 
(2d) 419 (1957). 


§ 97-65. Reduction of rate where tuberculosis develops. 


Reduction of Award Rests in Discretion 
of Commission. — Where the Industrial 
Commission finds that a disabled employee 
was suffering from tuberculosis as well as 
from silicosis, whether the award for dis- 
ability from silicosis should be reduced one- 


§ 97-66. Claim where benefits 


sixth rests in the discretion of the Industrial 
Commission. Stewart v. Duncan, 239 N. C. 
640, 80 S. E. (2d) 764 (1954). 

Cited in Duncan v. Carpenter, 233 N. 
Cy. 422, 64.5, 75; (2d) 410 (2951). 


are discontinued.—Where compensa- 


tion payments have been made and discontinued, and further compensation is 
claimed, whether for disablement, disability or death from lead poisoning, the 
claim for further compensation shall be made within two years after the last pay- 
ment, but in all other cases of occupational disease claims for further compen- 
sation shall be made within one year after the last payment, provided, that claims 
for further compensation for asbestosis or silicosis shall be governed by the final 
award as set forth in G. S. 97-61.6. (1935, c. 123; 1945, c. 762; 1955, c. 525, 
S335) 

Editor’s Note.—The 1955 amendment re- 
wrote this section. 


Stated in Duncan v. Carpenter, 233 N. 
(Cac eae bn (2d) eat OM 95iy) = 


§ 97-68. Controverted medical questions.—The Industrial Commission 
may at its discretion refer to the advisory medical committee controverted medi- 
cal questions arising out of occupational disease claims other than asbestosis or 
Blicosisa( 193 9,0C.51 20511999; C9255, 9s 4.) 

Editor’s Note.—The 1955 amendment re- 
wrote this section. 


§ 97-69. Examination by advisory medical committee; inspection 
of medical reports. — The advisory medical committee, upon reference to 1t 
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Cited in Autrey v. Victor Mica Co., 
S240 NC. 400067) 5... (2d) 383501951): 
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of a case of occupational disease shall notify the employee, or, in case he is dead, 
his dependents or personal representative, and his employer to appear before the 
advisory medical committee at a time and place stated in the notice. If the em- 
ployee be living, he shall appear before the advisory medical committee at the 
time and place specified then or thereafter and he shall submit to such examina- 
tions including clinical and X-ray examinations as the advisory medical commit- 
tee may require. ‘The employee, or, if he be dead, the claimant and the employer 
shall be entitled to have present at all such examinations, a physician admitted to 
practice medicine in the State who shall be given every reasonable facility for ob- 
serving every such examination whose services shall be paid for by the claimant or 
by the employer who engaged his services. If a physician admitted to practice 
medicine in the State shall certify that the employee is physically unable to ap- 
pear at the time and place designated by the advisory medical committee, such 
committee may, upon the advice of the Industrial Commission, and on notice to 
the employer, change the place and/or time of the examination so as to reasonably 
facilitate the examination of the employee, and in any such case the employer shail 
furnish transportation and provide for other reasonably necessary expenses in- 
cidental to necessary travel. The claimant and the employer shall produce to the 
advisory medical committee all reports of medical and X-ray examinations which 
may be in their respective possession or control showing the past or present con- 
dition of the employee to assist the advisory medical committee in reaching its 
conclusions. Provided that this section shall not apply to a living employee who 
has contracted asbestosis or silicosis. (1935,5¢,° 123-311 955. Sco 5: ames 

Editor’s Note. — The 1955 amendment Cited in Autrey v. Victor Mica Co., 234 
added the proviso at the end of the section. N. C. 400, 67 S. E. (2d) 383 (1951). 


§ 97-70. Report of committee to Industrial Commission. 


Cited in Autrey v. Victor Mica Co., 234 
N. C. 400, 67 S. E. (2d) 383 (1951). 


§ 97-71. Filing report; right of hearing on report. 


Cited in Autrey v. Victor Mica Co., 234 
N.C. 400, 67 SS EIS(ed) 38371051). 


§ 97-72, Appointment of advisory medical committee; terms of 
office; duties and functions; salaries and expenses.—There shall be an 
advisory medical committee consisting of three members, who shall be licensed 
physicians in good professional standing and peculiarly qualified in the diagnosis 
and/or treatment of occupational diseases. They shall be appointed by the In- 
dustrial Commission with the approval of the Governor, and one of them shall be 
designated as chairman of the committee by the Industrial Commission. The mem- 
bers of committee shall be appointed to serve terms as follows: One for a term of 
two years, one for a term of four years, and one for a term of six years. Upon the 
expiration of each term as above mentioned the Industrial Commission shall ap- 
point a successor for a term of six years; except that the terms of the members first 
appointed shall expire June thirtieth, one thousand nine hundred thirty-six. ‘The 
function of the committee shall be to conduct examinations and make reports as 
required by §§ 97-61, and 97-68 to 97-71, and to assist in any post-mortem exami- 
nations provided for in § 97-67 when so directed by the Industrial Commission. 
Members of the committee shall devote to the duties of the office so much of their 
time as may be required in the conducting of examinations with reasonable prompt- 
ness, and they shall attend hearings as scheduled by the Industrial Commission 
when their attendance is desired for the purpose of examining and cross-examin- 
ing them respecting any report or reports made by them. 

The members of the advisory medical committee shall be paid such salaries and/ 
or fees and expenses, and in monthly installments or in such other manner as may 
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be determined by the Governor and approved by the Advisory Budget C 
: ommis- 
Berm eC. 123 21955.) 66/5253", 7.) ei : 
Editor’s Note. — The 1955 amendment 
added 97-61 to the sections referred to in 
line thirteen. Section 2 of the amendatory 


act rewrote § 97-61 to appear as §§ 97-61.1 
to 97-61.7. 


§ 97-73. Expenses of making examinations. — The Industrial Commis- 
sion shall establish a schedule of reasonable charges to defray expenses incurred 
in making examinations pursuant to §§ 97-60, 97-61 and 97-67, such charges to 
be collected in accordance with rules and regulations which shall be adopted by 
the Industrial Commission. Said charges shall be collected from employers who 
by order of the Industrial Commission are determined to be subject to the hazards 
of asbestosis and/or silicosis. (1935, c. 123; 1955, c. 525, s. 8.) 

Editor’s Note. — The 1955 amendment rewrote § 97-61 to appear as §§ 97-61.1 to 
added 97-61 to the sections referred to in 97-61.7. 
line three. Section 2 of the amendatory act 


§ 97-76. Inspection of hazardous employments; refusal to allow in- 
spection made misdemeanor. 
Cited in Midkiff v. North Carolina Gran- 


tembe OL, boa57 No. C 5149, "69 °S2 EB. (2d) 
166 (1952). 


§ 97-77. North Carolina Industrial Commission created; members 
appointed by Governor; terms of office; chairman. 


It was the legislative intent that the 
Industrial Commission should administer 
the provisions of the Workmen’s Compen- 
sation Act under summary and simple pro- 
cedure, distinctly its own, so as to furnish 
speedy, substantial, and complete relief to 
parties bound by the Act. Greene v. 
ppiveyscoGeN. C.-435,. 73.5, Es, i(ed) 488 
(1952). 


Majority of Commission.—The Commis- 
sion is a continuing body. As a Com- 
mission it acts by a majority of its quali- 
fied members at the time decision is made. 
A vote of two of the then members, there- 
fore, constituted a majority of the Com- 
mission empowered to act for the Com- 
mission. Gant v. Crouch, 243 N. C. 604, 
91 S. E. (2d) 705 (1956). 





§ 97-78. Salaries and expenses; secretary and other clerical assist- 
ance; annual report. 

(b) The Commission may appoint a secretary whose duties shall be prescribed 
by the Commission, and whose salary shall be fixed by the Governor subject to 
the approval of the Advisory Budget Commission and who, upon entering upon 
his duties, shall give bond in such sum as may be fixed by the Commission, and 
who may be removed at the will of the Commission. The Commission may also 
employ such clerical or other assistance as it may deem necessary, and fix the 
compensation of all persons so employed, such compensation to be in keeping 
with the compensation paid to the persons employed to do similar work in other 
State departments. 

(eo cer otl cs. 0) 

Editor’s Note.— 

The 1957 amendment struck out the 
words “and Council of the State” in sub- 
section (b) and substituted in lieu thereof 


§ 97-79. Offices and supplies; deputies with power to subpoena wit- 
nesses and to take testimony; meetings; hearings. 

(b) The Commission may appoint deputies who shall have the same power to 
issue subpoenas, administer oaths, conduct hearings, take evidence, and enter 
orders, opinions, and awards based thereon as is possessed by the members of 
the Commission, and the compensation of such deputy or deputies shall be fixed 
by the Commission. 

(e) The North Carolina Industrial Commission, or any member thereof, or any 
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the words “subject to the approval of the 
Advisory Budget Commission.” As only 
subsection (b) was changed the rest of 
the section is not set out. 


§ 97-80 GENERAL STATUTES OF NortTH CAROLINA § 97-83 
deputy, is authorized, by appropriate order, to make additional parties plaintiff 
or defendant in any proceeding pending before the North Carolina Industrial 


Commission when it is made to appear that such new party is either a necessary 


party or a proper party to a final determination of the proceeding. 


(1920 Ge: 


120s. 93 591931, ¢. 274,10 319519105945) 7; 1955)hc.) L026 ern i 


Editor’s Note.— 

The 1951 amendment rewrote subsection 
(b), and the 1955 amendment, effective July 
1, 1955, added subsection (e). As the rest 


of the section was not changed only sub- 
sections (b) and (e) are set out. 

For comment on the 1951 amendment, 
see 29 N. C. Law Rev. 416. 


§ 97-80. Rules and regulations; subpoena of witnesses; examina- 
tion of books and records; depositions; costs. 


The Industrial Commission was not en- 
titled to relax its rule that fees for prac- 
tical nursing would not be allowed un- 
less written authority was obtained from 
the Commission in advance, so as to award 
mother of injured employee an amount for 
practical nursing services rendered to in- 


jured employee where the record showed 
Commission never gave its written or oral 
permission for rendition of services. 
Hatchett v. Hitchcock Corp., 240 N. C. 
591, 83 S. E. (2d) 589 (1954), 

Cited in Tucker v. Lowdermilk, 233 N. 
C1856 32 Ee (2d)u10on tain 


§ 97-82. Memorandum of agreement between employer and em- 
ployee to be submitted to Commission on prescribed form for approval. 


Purpose and Effect of Section.—This sec- 
tion was inserted in the Workmen’s Com- 
pensation Act to protect the employees of 
the State against the disadvantages arising 
out of their economic status and give as- 
surance that the settlement is in accord 
with the intent and purpose of the Act. 
Therefore, in approving the settlement in 
which compensation is awarded, the Com- 
mission acts in a judicial capacity. The 
voluntary settlement as approved becomes 
an award enforceable by a court decree. 
Biddix vy. Rex Mills) Inc, 1237 ON. C660 
Hs Se 1B, (@al) Fer (58). 

Section Contemplates Only Settlement 
in Respect of Amount of Compensation.— 
The only “settlement” contemplated by 
this section is a settlement in respect of 


the amount of compensation to which 
claimants are entitled under the Act. Mc- 
Gill v. Bison Fast Freight, Inc., 245 N. C. 
469, 96 S. E. (2d) 438 (1957). 

And Does Not Apply to Compromise 
and Settlement of Common-Law Claim.— 
Compromise and settlement of the com- 
mon-law claim of the administratrix of a 
deceased employee for the wrongful death 
of the employee, executed under the mis- 
taken belief that the Workmen’s Com- 
pensation Act was not applicable, will not 
be disturbed on the ground that the Indus- 
trial Commission did not approve such 
settlement as provided in this section. Mc- 
Gill v. Bison Fast Freight, Inc., 245 N. 
C. 469, 96 S. E. (2d) 438 (1957). 


§ 97-83. In event of disagreement, Commission is to make award 


after hearing.—If the employer and the injured employee or his dependents 
fail to reach an agreement, in regard to compensation under this article within 
fourteen days after the employee has knowledge of the injury or death, or if they 
have reached such an agreement which has been signed and filed with the Com- 
mission, and compensation has been paid or is due in accordance therewith, and 
the parties thereto then disagree as to the continuance of any weekly payment un- 
der such agreement, either party may make application to the Industrial Commis- 
sion for a hearing in regard to the matters at issue, and for a ruling thereon. 

Immediately after such application has been received the Commission shall set 
the date of a hearing, which shall be held as soon as practicable, and shall notify 
the parties at issue of the time and place of such hearing. ‘The hearing or hear- 
ings shall be held in the city or county where the injury occurred, unless other- 
wise authorized by the Industrial Commission. (1929, c. 120, s. 57; 1955, c. 
1026, s. 1214.) 


Editor’s Note.— The 1955 amendment, 
effective July 1, 1955, inserted the words “or 
hearings” in the last sentence and deleted 
therefrom the words “agreed to by the par- 
ties and” formerly appearing after the word 


“otherwise.” 

When Administratrix Is Proper Claim- 
ant.—The administratrix of the decedent 
is the proper claimant in a proceeding for 
compensation only when there are no 
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dependents, whole or partial. However, 
the joinder of the administratrix with the 
dependents in the prosecution of a claim 
will be treated as surplusage. McGill v. 
Bison Fast Freight, Inc, 245 N. C. 469, 
96 S. EK. (2d) 4388 (1957). See § 97-40. 
How Minor May Prosecute Claim.— 
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minor becomes sui juris upon attaining the 
age of 18 years, until then he may prose- 
cute his proceeding for compensation only 
when represented by general guardian or 
other legal representative. McGill v. Bison 
Fast Freight, Inc., 245 N. C. 469, 96 S. 
EB. (2d) 438 (1957). 


While, for the purposes of the Act, a 


§ 97-84. Determination of disputes by Commission or deputy.—The 
Commission or any of its members shall hear the parties at issue and their repre- 
sentatives and witnesses, and shall determine the dispute in a summary manner. 
The award, together with a statement of the findings of fact, rulings of law, and 
other matters pertinent to the questions at issue shall be filed with the record of 
the proceedings, and a copy of the award shall immediately be sent to the parties 
in dispute. The parties may be heard by a deputy, in which event the hearing 
shall be conducted in the same way and manner prescribed for hearings which are 
conducted by a member of the Industrial Commission, and said deputy shall pro- 
ceed to a complete determination of the matters in dispute, file his written opinion, 


and cause to be issued an award pursuant to such determination. 


moral bc) 1059" 5.:7.) 


Editor’s Note. — The 1951 amendment 
rewrote the last sentence of this section 
so as to allow a deputy to make a complete 
determination of the dispute, rather than 
merely to hear the parties and transmit the 
testimony to the Commission for its final 
determination and award. 

For comment on the 1951 amendment, 
see 29 N. C. Law Rev. 416. 

Fact-Finding Body.— 

The Industrial Commission is the sole 
judge of the truthfulness and weight of the 
testimony of the witnesses in the discharge 
of its function as the fact finding authority 
under the Workmen’s Compensation Act. 
Henry v. Lawrence Leather Co., 231 N. C. 
A igen He 2d) 0%60. (1.950). 

Specific findings of fact by the Industrial 
Commission are required. These must 
cover the crucial questions of fact upon 
which plaintiff’s right to compensation de- 
pends. The Commission is not required to 
make a finding as to each detail of the evi- 
dence or as to every inference or shade of 
meaning to be drawn therefrom. Guest v. 
Brenner Iron & Metal Co., 241 N. C. 448, 
Sb. ee (2d) 9596 (1955). 

In passing upon issues of fact, the Com- 


(1929, Fes 20; 


mission, like any other trier of facts, is 
the sole judge of the credibility of the wit- 
nesses, and of the weight to be given to 
their testimony. It may accept or reject 
the testimony of a witness, either in whole 
or in part, depending solely upon whether 
it believes or disbelieves the same. Ander- 
son v. Northwestern Motor Co., 233 N. C. 
372, 64 S. EB. (2d) 265 (1951); Moses v. Bar- 
tholomew, 238 N. C. 714, 78 S. EK. (2d) 923 
(1953). 

Findings May Not Rest upon Evidence 
Not Presented to Commission.—In judi- 
cial proceedings before the Commission the 
facts found must rest upon admissions 
made by the parties, facts agreed, stipula- 
tions entered into and noted at the hearing, 
and evidence offered in open court, after 
all parties have been given full opportunity 
to be heard. Recourse may not be had to 
records, files, evidence, or data not thus 
presented to the Commission for considera- 
tion. Biddix v. Rex Mills, Inc., 237 N. C. 
KOO), 7S Sod, (ead) War (GIO ss). 


Cited in Thomason y. Red Bird Cab 
Co, 285 IN, C, Ge, 70 SG, 1 Cel) Gee 
(1952). 


§ 97-86. Award conclusive as to facts; appeal; certified questions 


of law.—The award of the Commission, as provided in § 97-84, if not reviewed 
in due time, or an award of the Commission upon such review, as provided in 
§ 97-85, shall be conclusive and binding as to all questions of fact; but either party 
to the dispute may, within thirty days from the date of such award, or within 
thirty days after receipt of notice to be sent by registered maii of such award, but 
not thereafter, appeal from the decision of said Commission to the superior court 
of the county in which the alleged accident happened, or in which the employer 
resides or has his principal office, for errors of law, under the same terms and con- 
ditions as govern appeals in ordinary civil actions: Provided the Commission shall 
have sixty days after receipt of notice of appeal, properly served on the opposing 
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party and the Industrial Commission, within which to prepare and furnish to the 
appellant or his attorney a certified transcript of the record in the case for filing 
in superior court. The Commission, of its own motion, may certify questions of 
law to the Supreme Court, for decision and determination by the said Court. In 
case of an appeal from the decision of the Commission, or of a certification by 
said Commission of questions of law, to the Supreme Court, said appeal or 
certification shall operate as a supersedeas, and no employer shall be required to 
make payment of the award involved in said appeal or certification until the 
questions at issue therein shall have been fully determined in accordance with 
the provisions of this article: Provided, however, that if the employer is a non- 
insurer, then appeal by such employer shall not act as a supersedeas and the 
plaintiff in such case shall have the same right to issue execution or to satisfy 
the award from the property of the employer pending the appeal as obtains to 


the successful party in an action in the su 


c. 823; 1957, c. 1396, s. 9.) 


Editor’s Note.— 

The 1957 amendment added the proviso 
at the end of the section. 

The superior court has appellate juris- 
diction to review an award of the Indus- 
trial Commission for errors of law when 


a party to the proceeding in which the. 


Thomason 
CAG02ea70 


award is made appeals to it. 
v., Red, Bird Cab (Co o35.eN: 
»: H. (2d) 706 (1952): 

Evidence Not Considered.— 

In accord with original. See Thomason 
va Red Bird "CabiCo, edhe NeeC 2602070 
Ss . (2d) 706 (1952): 

Findings of Fact of Industrial Commis- 
sion Conclusive.— 

The findings of fact of the Industrial 
Commission are conclusive and binding up- 
on appeal when supported by competent 
evidence. Henry v. Lawrence Leather Co., 
231 N. C. 477, 57 S. E. (2d) 760 (1950); 
Williams v. Ornamental Stone Co., 232 N. 
C. 88, 59 S. E. (2d) 193 (1950); Vause v. 
Vause Farm Equipment Co., 233 N. C. 88, 
63 S. E. (2d) 173 (1951); Anderson v. 
Northwestern Motor Co., 233 N. C. 372, 
64 S. E. (2d) 265 (1951); Thomason v. 
Red Bird Cab, Co. 235 N. C. 602, 70'S. 
FE. (2d) 706 (1952). 

In accord with 4th paragraph in origi- 
nal. See McCraw vy. Calvine Mills. Inc., 
233 N. C. 524, 64 S. E. (2d) 658 (1951); 
Rice v. Thomasville Chair Co., 238 N. C. 
121, 76 S. E. (2d) 311 (1953); Moses v. 
Bartholomew, 238 N. C. 714, 78 S. E. (2d) 
923 (1953); Hinkle v. Lexington, 239 N. C. 
105, 79 S. E. (2d) 220 (1953). 

In accord with 5th paragraph in orig- 
inal. See Hawes v. Mutual Benefit & Ac- 
cident Ass’n, 243 N. C. 62, 89 S. E. (2d) 
739 (1955); Penland v. Bird Coal Co., 246 
N.C. 26, 97 S. E. (2d) 432 (1957). 

If there is any competent evidence to sup- 
port a finding of fact of the Industrial Com- 
mission, such finding is conclusive on ap- 
peal, even though there is evidence that 
would have supported a finding to the con- 


petior court. (1929, ¢.120\"s) Glea1947. 


trary. Tucker v. Lowdermilk, 233 N. C. 
185, 63 S. E. (2d) 109 (1951); Johnson v. 
Erwin Cotton Mills Co., 232 N. C. 321, 59 
S. E. (2d) 828 (1950); Hawes v. Mutual 
Benefit Health & Accident Ass’n, 243 N. 
C. 62, 89 S. E. (2d) 739 (1955). 

Under the Workmen’s Compensation 
Act the Industrial Commission has the ex- 
clusive duty and authority to find the 
facts relative to controverted claims, and 
its findings of fact, except with respect to 
jurisdictional findings are conclusive on 
appeal, both to the superior court and in 
the Supreme Court, when supported 
by any competent evidence. Penland Vv. 
Bird Coal Co., 246 N. C. 26, 97 S. E. (2d) 

32 (1957), 

Findings of fact made by the Commis- 
sion are, when supported by any evidence, 
conclusive on appeal. Claimant is entitled 
to urge, in support of the findings, every 
reasonable inference which can be drawn 
from the testimony; but when all the evi- 
dence and the inferences to be drawn 
therefrom result in only one conclusion, 
liability is a question of law subject to re- 
view. Hensley v. Farmers Federation Co- 
operative, 246 N. C. 274, 98 S. EB. (2d) 289 
(1957). 

Scope of Review.— While findings of fact 
of the Industrial Commission are conclu- 
sive on appeal when supported by evidence 
the courts must review the reasonableness 
of the inferences of fact deduced trom the 
basic facts found, and the conclusions of 
law predicated upon them. Evans v. Tabor 
City Lbr. Co.,,239 N.C, iti 59 me (2d) 
612 (1950). 

The findings of fact of the Industrial 
Commission are conclusive on appeal only 
when supported by evidence, and the court, 
on appeal, may review the evidence to 
determine as a matter of law whether there 
is any evidence tending to support the find- 
ings. Vause v. Vause Farm Equipment Co., 
233 N. C. 88, 63 S. E. (2d) 173 (1951). 

On appeal from an award of the Indus- 
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trial Commission the jurisdiction of the 
courts is limited to the questions of law as 
to whether there was competent evidence 
before the Commission to support its find- 
ings of fact and whether such findings 
justify the legal conclusions and decision of 
the Commission. Henry v. lawrence 
Teatuer Co., 231 N. C477, °57°S..E. (2d) 
760 (1950); Thomason v. Red Bird Cab 
Cones eeN a Ca O0css On One ened)! 206 
(1952). See Moses v. Bartholomew, 238 
N. C. 714, 78 S. E. (2d) 923 (1953). 

When the assignments of error bring up 
for review the findings of fact of the Com- 
mission, the court will review the evidence 
tc determine as a matter of law whether 
there is any competent evidence tending to 
support the findings; if so, the findings of 
fact are conclusive on the court. If a find- 
ing of fact is a mixed question of fact and 
law, it is conclusive also, if there is sufficient 
evidence to sustain the facts involved. Ifa 
question of law alone, it is reviewable. 
Lewter v. Abercrombie Enterprises, Inc., 
240 N. C. 399, 82 S. EF. (2d) 410 (1954). 

Exceptions and Objections——Where ap- 
pellant on appeal to the superior court 
does not except to any finding of the In- 
dustrial Commission or to the award, but 
merely gives notice of appeal for a review 
as to errors of law, the single question 
presented to the superior court is whether 
the facts found were sufficient to support 
the award. Likewise, a sole exception to 
the judgment of the superior court pre- 
sents only the question of whether the 
facts found support the judgment. Wyatt 
v. Sharp, 239 N. C. 655, 80 S. E. (2d) 
762 (1954). 

Questions of law which appellant desires 
the Supreme Court to review, including 
questions of whether specific findings of 
fact are supported by the evidence, must 
be presented by exceptions duly taken and 
assignments of error duly made which 
point out specifically and distinctly the 
alleged error, and the Supreme Court, up- 
on a broadside exception, will not make a 
voyage of discovery through the record to 
ascertain if error was committed at some 
time in some way during the progress of 
the trial or case. Worsley v. S. & W. Ren- 
dering Co., 239 N. C. 547, 80 S. E. (2d) 
467 (1954). 

Review Limited to Record as Certified 
by Industrial Commission.—When an ap- 
peal is taken from the Industrial Commis- 
sion, it is heard by the presiding judge 
of the superior court who sits as an ap- 
pellate court. His function is to review 
alleged errors of law made by the Indus- 
trial Commission, as disclosed by the rec- 
ord and as presented to him by excep- 
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tions duly entered. Necessarily, the scope 
of review is limited to the record as cer- 
tified by the Commission and to the ques- 
tions of law therein presented. Penland v. 
Bird Coal "Co, 346" Ni Core, 87 "Seer: 
(2d) 432 (1957). 

On appeal from a judgment of superior 
court affirming or reversing an award of 
the Industrial Commission, the Supreme 
Court acts upon the record that was be- 
fore the superior court, and upon that 
alone, and if the record was defective, it 
should have been amended in the superior 
court. Penland v. Bird Coal Co. 246 N. C. 
26, 97 S. E. (2d) 4382 (1957.) 

Matters which were not in the record 
before the superior court, but which are 
sent up with the transcript to the Supreme 
Court, are no more a part of the record 
in the Supreme Court than they were in 
the superior court, and may not be made 
so by certificate of the court below. Pen- 
land v. Bird Coal Co., 246 N. C. 26, 97 S. 
E. (2d) 432 (1957). 

The findings of fact of the Industria! 
Commission should tell the full story of 
the event giving rise to the claim for com- 
pensation. They must be sufficiently posi- 
tive and specific to enable the court on 
appeal to determine whether they are sup- 
ported by the evidence and whether the 
law has been properly applied to them. 
Thomason y. Red Bird Cab Co., 235 N. 
C,.602, 70.S. EH. (2d) 706 (1952), 

It is required that the Industrial Com- 
mission find all the crucial and specific facts 
upon which the right to compensation de- 
pends in order that it may be determined 
on appeal whether adequate basis exists for 
the ultimate finding as to whether plaintiff 
was injured by accident arising out of and in 
the course of his employment, but it is not 
required that the Commission make a find- 
ing as to each detail of the evidence or as 
to every shade of meaning to be drawn 
therefrom. Guest v. Brenner Iron & 
Metal Co., 241 N. C. 448; 85 S. E. (2d) 596 
(1955). 

Jurisdictional Facts Not Conclusive on 
Appeal. 

In accord with original. See Aylor v. 
Harueswetem Ne CG. 223,004 oe k.8 (2d)269 
(1955). 

Evidence Must Be Legally Competent. 
—The rule is that the evidence must be 
legally competent, and a finding based on 
incompetent evidence is not conclusive. 
Penland v. Bird Coal Co., 246 N. C. 26, 97 
S. E. (2d) 432 (1957): 

Findings Not Supported by Compe- 
tent Evidence.— 

In accord with 1st paragraph in original. 
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See Penland y. «Birdi Coal, Co, 246 N2C, 
26, 9% wa ah, (2d) 432 61957). 

Effect of Admission of Incompetent 
Evidence,— 

In accord with original. See Penland v. 
Bird Coal Co., 246 N.C. 26, 97 S. EB. (2d) 
432 (1957). 

Court Is Not Bound by Facts Found 
under Misapprehension of Law.— 

In accord with 1st paragraph in original. 
See Hawes v. Mutual Benefit Health & 
AccidentivAss'n,. 243,NuC.. 62.889 wou, 
(2d) 739 (1955). 

Findings as to Whether Accident Arose 
Out of and in Course of Employment.— 

Where an employee, while about his 
work, suffers an injury in the ordinary 
course of his employment, the cause of 
which is unexplained but which is a natural 
and probable result of a risk thereof, and 
the Commission finds from all the attend- 
ant facts and circumstances that the injury 
arose out of the employment, an award will 
be sustained. If, however, the cause 1s 
known and is independent of, unrelated to, 
and apart from the employment compen- 
sation will not be allowed. Vause v. Vause 
Farm Equipment Co., 233 N. C. 88, 63 S. 
E., (2d) 178 (1951). 

When the specific, crucial findings of fact 
are made, and the Industrial Commission 
thereupon finds that plaintiff was injured by 
accident arising out of and in the course of 
his employment, the Supreme Court con- 
siders such specific findings of fact, together 
with every reasonable inference that may 
be drawn therefrom, in plaintiff’s favor in 
determining whether there is a factual basis 
for such ultimate finding. Guest v. Brenner 
Iron & Metal Co., 241 N. C. 448, 85 S. E. 
(2d) 596 (1955). 

Whether an accident grew out of the 
employment within the purview of the 
Workmen’s Compensation Act is a mixed 
question of law and fact, which the court 
has the right to review on appeal, and 
when the detailed findings of fact force a 
conclusion opposite that reached by the 
Commission, it is the duty of the court to 
reverse the Commission. Alford v. Quality 


§ 97-87. Agreements approved 


GENERAL, STATUTES OF NortH CAROLINA 


§ 97-88 


Chevrolet Co., 246 N. C. 214, 97 S. E. (2d) 
869 (1957). 

Findings of fact that the superior of an 
injured workman was a supervisory em- 
ployee and not an independent contractor 
is conclusive on appeal when supported by 
competent evidence. Scott v. Waccamaw 
Iebry Co, 9232) Nie Cei62 6598S Pano amedes 
(1950). 

Finding as to Employer-Employee Re- 
lationship.—The relationship of employer 
and employee created by the facts found 
by the Commission is a question of law 
and the conclusion of the Commission 
based on those facts is reviewable. Hawes 
v. Mutual Benefit Health & Acci. Ass’n, 
243 N. C. 62, 89 S. EB. (2d): 739))(1955). 

Time within Which Assignment of 
Error Must Be Filed. — Assignments of 
error are not required to be served at the 
time the notice of appeal is served. Filing 
of assignments of error within a reason- 
able time after receipt of same from 
Commission is sufficient, and five days is 
a reasonable time. Wilson v. Utah Constr. 
Co., 243 N. C. 96, 89 S. E. (2d) 864 (1955). 

Record on Appeal.—When an appeal is 
tuken from the Industrial Commission to 
the superior court, this section requires that 
a certified transcript of the record before the 
Commission be filed in the superior court. 
This necessarily carries to the superior 
court a transcript of the evidence in ques- 
tion and answer form as transcribed from 
the reporter’s notes. However, on appeal 
from the superior court, the procedure must 
be in accordance with the Rules of Practice 
in the Supreme Court; including Rule 
19(4), which requires that the evidence be 
in narrative form, and not by question and 
answer, except that a question and answer, 
or series of them, may be set out when the 
subject of a particular exception. Ander- 
son v. Wray Plumbing & Heating Co., 
238 N.C. 138, 76 S. E. (2d) 458 (igsan 

Remand Where Findings Insufficient.— 

In accord with original. See Thomason 
v. Red Bird Cab Go.) 285, Nie Carcoemm7o 
S. EH. (2d) 706 (1952). 


by Commission or awards may be 


filed as judgments; discharge or restoration of lien. 


An agreement for the payment of com- 
pensation when approved by the Commus- 
sion is as binding on the parties as an or- 
der, decision or award of the Commission 
unappealed from, or an award of the Com- 


mission affirmed upon appeal. Tucker v. 
Lowdermilk, 233 N. C. 185, 63 S. E. (2d) 
109 (1951). 

Cited in Biddix v. Rex Mills, Inc., 237 N. 
CP 660,075 5. H. (2d) o777a(1953). 


§ 97-88. Expenses of appeals brought by insurers. 


The Allowance of Attorneys’ Fees, 
etc.— 
In accord with original. See Gant v. 


Crouch, 243 N. C. 604, 91 S. E. (2d) 705 
(1956). 
When Section Inapplicable—The por- 
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tion of this section requiring defendant 
carrier to pay plaintiffs’ costs, including 
attorney’s fee, incident to the appeal by de- 
fendants from the Commission to the su- 
perior court does not apply when the Su- 
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preme Court finds error in the Commis- 
sion’s decision in respect to the sole con- 
troversy presented by the appeal. Liles v. 
Faulkner Neon & Elec. Co., 244 N. C. 653, 
94 S. E. (2d) 790 (1956). 


§ 97-90. Legal and medical fees to be approved by Commission; 


misdemeanor to receive fees unapproved 


by Commission, or to solicit 


employment in adjusting claims.—(a) Fees for attorneys and physicians and 
charges of hospitals for services and charges for nursing services, medicines and 


sick travel under this article shall be subject to the approval of the Commission; 
but no physician shall be entitled to collect fees from an employer or insurance 


carrier until he has made the reports r 


connection with the case. 
Gio55.cail 0262s. 4, ) 


Editor’s Note.— The 1955 amendment, 
effective July 1, 1955, inserted in subsection 
(a) the words “and charges for nursing 
services, medicines and sick travel.” As 


equired by the Industrial Commission in 


subsection (b) was not changed, it is not 
set out. 

Stated in Hatchett v. Hitchcock Corp., 
ee0) NC. 591, 83.5, 5. (2d) 589 (1954). 


§ 97-91. Commission to determine all questions. 


Questions Respecting Existence of In- 
surance and Liability of Insurance Car- 
rier.—The Commission is specifically vested 
by statute with jurisdiction to hear “all 
questions arising under” the Compensa- 
tion Act. This jurisdiction under the stat- 


ute ordinarily includes the right and duty 
to hear and determine questions of fact 
and law respecting the existence of insur- 
ance coverage and liability of the insur- 
ance carrier. Greene v. Spivey, 236 N. C. 
435, 73 S. E. (2d) 488 (1952). 


§ 97-93. Employers required to carry insurance or prove financial 
ability to pay for benefits. 


Cited in Evans v. Tabor City Lbr. Co., 
23m: Cai11,59 S. B. (2dy 612 (1950). 


ARTICLE Z, 
Compensation Rating and Inspection Bureau. 


§ 97-102. Compensation Rating and Inspection Bureau created; 
objects, functions. etc.; hearings where rates changed. 

(b) To furnish upon request of any employer in the State of North Carolina 
or to any member of the Compensation Rating and Inspection Bureau of North 
Carolina, upon whose risk a compensation rate has been promulgated, informa- 
tion as to the rating including the method of its compilation, and to encourage 
employers to reduce the number and severity of accidents by adjusting premiums 
and rates, through the use of credits and debits or other proper factors, under 
such uniform system of experience or other form of merit rating as may be ap- 
proved by the Commissioner of Insurance. 

LOS SC 074,98. 62. ) 


Cross Reference.— 
As to validation of experience rating 


Editor’s Note.— 
The 1953 amendment rewrote stbsec- 


plans for workmen’s compensation insur- 
ance in use prior to April 7, 1953, see § 
58-248.7. 
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tion (b). As only subsection (b) was af- 
fected by the amendment the rest of the 
section is not set out. 
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Chapter 98. 
Burnt and Lost Records. 


§ 98-16. Destroyed court records proved prima facie by recitals 
in conveyances executed before their destruction. 


Cited in Henderson County v. Johnson, 
230 N. C. 723, 55 S. E. (2d) 502 (1949). 


Chapter 99. 
Libel and Slander. 


§ 99-1. Libel against newspaper; defamation by or through radio 
or television station; notice before action. 


Provisions as to Notice and Retraction 
Are Germane Solely to Issue of Damages. 
—The statutory provisions relating to 
notice and an opportunity for retraction 
are germane solely to the issue of punitive 


damage and have no bearing upon the 
sufficiency of the facts alleged in the com- 
plaint to constitute a cause of action for 
libel. Kindley v. Privette, 241 N. C. 140, 
84 S. E. (2d) 660 (1954). 


Chapter 100. 


Monuments, Memorials and Parks. 


ARTICURY 1. 
Memorials Commission. 


§ 100-8. Memorials to persons within twenty-five years of death; 
acceptance of commemorative funds for useful work. — No monument, 
statutes, tablet, painting, or other article or structure of a permanent nature in- 
tended primarily to commemorate any person or persons shall be purchased 
from State funds or shall be placed in or upon or allowed to extend over State 
property within twenty-five years after the death of the person or persons so 
commemorated: Provided, nevertheless, that nothing in this article shall be inter- 
preted as prohibiting the acceptance of funds by State agencies or institutions 
from individuals or societies who wish to commemorate some person or persons 
by providing funds for educational, health, charitable, or other useful work. The 
agency or institution to which such funds are offered for memorial enterprises 
shall exercise its discretion as to the acceptance and expenditure of such funds. 
Nothing in this article shall be interpreted as prohibiting the erection on the 
lands of the Cliffs of the Neuse State Park an appropriate tablet or plaque honor- 
ing the life and memory of the late Lionel Weil of Wayne County. (1941, ¢. 
D4 lasee. 1957, case) 

Editor’s Note.— The 1957 amendment 
added the last sentence to this section. 


Chapter 101. 


Names of Persons. 


§ 101-2. Procedure for changing name; petition; notice.—A person 
who wishes, for good cause shown, to change his name mus’ file his application 
betore the clerk of the superior court of the county in which he lives, having 
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first given ten days’ notice of the application by publication at the courthouse 
door. 

Applications to change the name of minor children may be filed by their parent 
or parents or guardian o: next friend of such minor children, and such appli- 
cations may be joined in the application for a change of name filed by their parent 
or parents: Provided nothing herein shall be construed to permit one parent 
to make such application on behalf of a minor child without the consent of the 
other parent of such minor child if both parents be living, except that a minor 
who has reached the age ot 16 years, upon proper application to the clerk may 
change his or her name, with the consent of the parent who has custody of the 
minor and has supported the minor, without the necessity of obtaining the con- 
sent of the other parent, when the clerk of court is satisfied that the other parent 
has abandoned the minor. Provided, further, that a change of parentage or the 
addition of information relating to parentage on the birth certificate of any per- 
son shall be made pursuant to G. S. 130-94. 


Notwithstanding any other provisions of this section, the consent of a parent 
who has abandoned a minor child shall not be required if there is filed with the 
clerk a copy of an order of a court of competent jurisdiction adjudicating that 
such parent has abandoned such minor child. In the event that a court of com- 
petent jurisdiction has not therefore declared the minor child to be an abandoned 
child, then on written notice of not less than ten days to the parent alleged to 
have abandoned the child, by registered or certified mail directed to such 
parent's last known address, the clerk of superior court is hereby authorized to 
determine whether an abandonment has taken place. If said parent denies that 
an abandonment has taken place, this issue of fact shall be determined as pro- 
vided in G. S. 1-273, and if abandonment is determined, then the consent of 
said parent shall not be required. Upon final determination of this issue of fact 
the proceeding shall be transferred back to the special proceedings docket for 
further action by the clerk. (1891, c. 145; Rev si21473 Ce Setee207 lee 104 2 
bel Log oognics 678; 1955, «951, s, 33.1957, c. 1442.) 

Editor’s Note.— amendment added the second proviso. 

The 1953 amendment added the excep- The 1957 amendment added the last 
tion clause at the end of the first proviso paragraph. 
to the second paragraph, and the 1955 


§ 101-3. Contents of petition.—The applicant shall state in the applica- 
tion his true name, county of birth, date of birth, the full name of parents as 
shown on birth certificate, the name he desires to adopt, his reasons for desiring 
such change, and whether his name has ever before been changed by law, and, if 
so, the facts with respect thereto. (1891, c. 145; Rew, 715. 21445 CieSs 92072; 
Seem es ke. 957) 00.1 1233, 21.) 

Editor’s Note.— date of birth, the full name of parents as 
The 1957 amendment inserted in this shown on birth certificate.” 
section the following: “county of birth, 


§ 101-5. Clerk to order change; certificate and record.—If the clerk 
thinks that good and sufficient reason exists for the change of name, it shall be 
his duty to issue an order changing the name of the applicant from his true 
name to the name sought to be adopted. Such order shall contain the true name, 
the county of birth, the date of birth, the full name of parents as shown or birth 
certificate, and the name sought to be adopted. He shall issue to the applicant a 
certificate under his hand and seal of office, stating the change made in the ap- 
plicant’s name, and shall also record said application and order on the docket of 
special proceedings in his court. He shall forward a copy of the change of name 
order to the State Registrar of Vital Statistics if the applicant was born in North 
Carolina. Upon receipt of the order, the State Registrar shall note the change 
of name of the individual or individuals specified in the order on the birth cer- 
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tificate of that individual or those individuals and shall notify the register of 
deeds in the county of birth. (1891, c. 145; Rev., ss. 2149,°2150; C. S)ucu2074- 
LOSS Cao least 42 L957 Ne BlZSSuast Zz) 
Editor’s Note.—The 1955 amendment ond sentence and added to the fourth sen- 
added the fourth and fifth sentences. tence the words “if the applicant was 
The 1957 amendment inserted the sec- born in North Carolina.” 


Chapter 103. 


Sundays and Holidays. 
Sec. 
103-1. [Repealed.] 
103-3. Execution of process on Sunday. 


§ 103-1: Repealed by Session Laws 1951, c. 73. 


§ 103-3. Execution of process on Sunday. — It shall be unlawful for 
any sheriff, constable, or other lawful officer to execute any summons, capias, or 
other process on Sunday. (1957, c. 1052.) 

Editor’s Note.—G. S. 103-3, which was Laws of 1953, was re-enacted by the 1957 
repealed by chapter 912 of the Session act to read as above. 


§ 103-5. Acts to be done on Sunday or holidays.—Where the day or 
the last day for doing an act required or permitted by law to be done falls on 
Sunday or on a holiday the act may be done on the next succeeding secular or 
business day and where the courthouse in any county is closed on Saturday or 
any other day by order of the board of county commissioners of said county and 
the day or the last day required for filing an advance bid or the filing of any 
pleading or written instrument of any kind with any officer having an office in 
the courthouse, or the performance of any act required or permitted to be done in 
said courthouse falls on Saturday or other day during which said courthouse is 
closed as aforesaid, then said Saturday or other day during which said courthouse 
is closed as aforesaid shall be deemed a holiday ; and said advance bid, pleading 
or other written instrument may be filed, and any act required or permitted to be 
done in the courthouse may be done on the next day during which the courthouse is 
open for business. (Code, ss. 3784, 3785, 3786; 1899, c. 733, Ss, 194- Revenue: 
Z8395)@, 59.18 S900 19516 cal 17ons lp) 

Editor’s Note. — The 1951 amendment 
added all of the section following the word 
“day” in the fourth line. 





Chapter 104. 


United States Lands. 


Article 1. 
Authority for Acquisition. 
Sec. 
104-11.1. Governor may accept a retroces- 
sion of jurisdiction over fed- 
eral areas: 
ARTICLE J). 


Authority for Acquisition. 


§ 104-7. Acquisition of lands for public buildings; cession of juris- 


diction; exemption from taxation. 


Fixtures and improvements placed upon the federal government, as well as the 
lands in a military reservation leased from value of the leasehold estate, are subject to 
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taxation in this State, Congress having Cumberland County, 245 N. C. 492, 96 S. 
waived any immunity of such property E. (2d) 341 (1957). 

from taxation. Bragg Investment Co. v. 


§ 104-11.1. Governor may accept a retrocession of jurisdiction 
over federal areas.—Whenever a duly authorized official or agent of the 
United States, acting pursuant to authority conferred by the Congress, notifies 
the Governor or any other State official, department or agency, that the United 
States desires or is willing to relinquish to the State the jurisdiction, or a portion 
thereof, held by the United States over the lands designated in such notice, the 
Governor may, in his discretion, accept such relinquishment. Such acceptance 
may be made by sending a notice of acceptance to the official or agent designated 
by the United States to receive such notice of acceptance. The Governor shall 
send a signed copy of the notice of acceptance, together with the notice of re- 
linquishment received from the United States, to the secretary of State, who 
shall maintain a permanent file of said notices. 

Upon the sending of said notice of acceptance to the designated official or 
agent of the United States, the State shall immediately have such jurisdiction 
over the lands designated in the notice of relinquishment as said notice shall 
specify. 

The provisions of this section shall apply to the relinquishment of jurisdiction 
acquired by the United States under the provisions of this chapter or any other 
provision of law. (1957, c. 1202.) 


Chapter 104A. 


Degrees of Kinship. 

Sec. 
104A-1. Degrees 
puted. 


of kinship; how com- 


§ 104A-1. Degrees of kinship; how computed. —In all cases where 
degrees of kinship are to be computed, the same shall be computed in accordance 
with the civil law rule, as follows: 

(1) The degree of lineal kinship of two persons is computed by counting one 
degree for each person in the line of ascent or descent, exclusive of the person from 
whom the computing begins; and 

(2) The degree of collateral kinship of two persons is computed by commenc- 
ing with one of the persons and ascending from him to a common ancestor, de- 
scending from that ancestor to the other person, and counting one degree for each 
person in the line of ascent and in the line of descent, exclusive of the person from 
whom the computation begins, the total to represent the degree of such kinship. 
GID are 2G ba 81953. CHO 7 S22) 


Editor’s Note. — The act inserting this 
section became effective July 1, 1951. 

The 1953 amendment, effective July 1, 
1953, struck out the words “and the 
method is not otherwise provided by stat- 
ute” formerly appearing after “computed” 
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the first time the word appears in line 
two. 

For comment on this chapter, see 29 
No Ca VawsReve 351. 

For brief comment on the 1953 amend- 
ment, see 31 N. C. Law Rev. 3875. 
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Chapter 104B. 


Hurricanes or Other Acts of Nature. 


Article 1, Article 3. 
In General. Protection of Sand Dunes along 
Sec. Outer Banks. 


104B-1. Removal of property deposited by Sec. ; 
hurricane or other act of nature. 104B-3. Damaging or removing without 
permit. 


Article 2. 104B-4. Permits granted by municipal or 
Zoning of Potential Flood Areas. county governing body. 
: 104B-5. Findings prerequisite to issuance 
140B-2. Governing body of county or of permit. 
municipality may establish 404B-6. “Outer banks of this State’ de- 
zones. fined. 


104B-7. Penalty. 


ARTICLE 1. 
In General. 


§ 104B-1. Removal of property deposited by hurricane or other act 
of nature.—Whenever the house, garage, building, or any part thereof, or other 
property of a person, firm or corporation shall be deposited on the land of another 
by any hurricane, tornado, tidal wave, flood or other act of nature and is not re- 
moved from said land within 30 days after the deposit, the owner of such land 
may notify in writing the owner of the house, garage, building, or other property 
of such deposit and may require the owner to remove the property so deposited 
within 60 days after receipt of the notice. If the owner of the deposited property 
fails to remove it within 60 days after receipt of the notice, the owner of the land 
may remove the deposited property and destroy it or may use it as he sees fit 
without incurring liability to the owner of the deposited property, or may sell it 
and retain the proceeds for his own use; provided, the amount by which the pro- 
ceeds of any such sale exceed the cost of removal and sale shall be paid to the 
owner of the deposited property or held for his account. 

If the owner of the land is unable to notify the owner of the deposited prop- 
erty and, after diligent search, the owner of the deposited property cannot be 
located and notified, the owner of the land may, at any time after the expiration 
of one hundred and twenty (120) days from the date of the deposit of the prop- 
erty on his land, remove, use, or sell the deposited property in the same manner 
and under the same restrictions as provided above for removal, use, or sale after 
notice. 

Sales made under this section may be either public or private sale. (1955, 
c. 643.) 


ARTICLE 2. 
Zoning of Potential Flood Areas. 


§ 104B-2. Governing body of county or municipality may establish 
zones.—The governing body of any county or municipality within North Caro- 
lina shall have the power and authority to establish districts or zones in those 
areas deemed subject to seasonal or periodic flooding, or other natural disaster, 
and such regulations may be applied therein as will minimize danger to life and 
property and as will secure to the citizens of the area affected eligibility for 
fleod insurance under Public Law. 1016, 84th Congress, known as the “Federal 
Flood Insurance Act of 1956” or subsequently related laws or regulations 
promulgated thereunder. The governing body of each county or municipality 
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shall have authority to designate a zoning committee to give effect to the pur- 
poses of this section. Such zoning committee shall have authority to make zoning 
rules and regulations, subject to the approval of the governing body of the 
county or municipality appointing such committee. The governing body of the 
county or municipality involved shall forward certified copies of such zoning 
regulations to the State Commissioner of Insurance and to the federal official 
administering Public Law 1016, 84th Congress. The State Commissioner of 
Insurance shall render his opinion on the question of whether such zoning recu- 
lations meet the requirements of said Public Law 1016 when requested to do 
so by the federal official administering said Public Law, and shall furnish a 
certified copy of his opinion to the governing body of the county or municipality 
involved. (1957, c. 1005.) 


FYRTICL ESS, 
Protection of Sand Dunes along Outer Banks. 


§ 104B-3. Damaging or removing without permit. — It shall be un- 
lawful for any person, firm or corporation to damage, destroy, or remove any 
sand dune, or part thereof, lying along the outer banks of this State or to de- 
stroy or remove any trees, shrubbery, grass or other vegetation growing on said 
dunes unless such person, firm or corporation shall have first obtained a permit 
authorizing such proposed destruction or removal. (1957, c. 995, s. leg) 

Cross Reference.— As to prohibition of 
stock running at large along outer banks 
of State, see G. S. 68-42 to 68-46. 


§ 104B-4. Permits granted by municipal or county governing body. 
—Permits may be granted, in accordance with § 104B-5, by the municipal 
governing body if the permit requested relates to a dune or dunes located within 
the corporate limits of a city or town, or by the county governing body if the 
permit requested relates to a dune or dunes located within the county and lying 
outside the corporate limits of any city or town. (1957, c. 995, s. 2.) 


§ 104B-5. Findings prerequisite to issuance of permit. — Before 
granting any permit required by this article, the appropriate governing body 
shall find as a fact that the particular damage, destruction or removal proposed 
will not materially weaken the dune as a means of protection from the effects 
of high wind and water, taking into consideration the height, width, and slope 
of the dune or dunes and the amount and type of vegetation thereon. (1957, c. 


995, s. 3.) 


§ 104B-6. ‘Outer banks of this State’’ defined. — As used in this 
article, the term “outer banks of this State’ shall be construed to mean all of 
that part of North Carolina which is separated from the mainland by a body of 
water, such as an inlet or sound, and which is in part bounded by the Atlantic 
Ocean, and in New Hanover, Onslow and Brunswick counties this shall include 
the land areas lying between the Inter-Coastal Waterway and the Atlantic 
Ocean. (1957, c. 995, s. 4.) 


§ 104B-7. Penalty. — Any person, firm or corporation violating the pro- 
visions of this article shall be guilty of a misdemeanor, and upon conviction, shall 
be fined not more than fifty dollars ($50.00) or imprisoned not more than thirty 


(30) days. (1957, c. 995, s. 5.) 
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Chapter 105. 


Taxation. 


SUBCHAPTER I. LEVY OF *TAXES. 


Article 1. 


Schedule A. Inheritance Tax. 
Sec. 
105-9.1. As of what date property valued. 
105-32. [Repealed.] 


Article 2. 


Schedule B. License Taxes. 
105-48.1. Itinerant photographers, 
agents and employees. 

105-73. [Repealed.] 
105-102.1. Certain cooperative associations. 


their 


Article 4. 


Schedule D. Income Tax. 
Imposition of Income Tax. 

105-136. [Repealed.] 

105-141.1. Gross income—annuities. 

105-141.2. Gross income — alimony pay- 
ments. 

105-142.1. Income in respect of decedents. 

105-144.2. Sale of principal residence of 
taxpayer — nonrecognition of 
gain. 

105-144.3. Amortization of bond premiums 
not deductible. 

105-151. Tax credits for income taxes 
paid to other states by individ- 
uals. 

105-156.1. Effective dates of 1957 amend- 
ments to article 4; determi- 
nation of corporate income 
for income years beginning or 
ending in 1957. 

Collection and Enforcement 
of Income Tax. 


105-160. [Repealed.] 


Revision and Appeal. 
105-162, 105-163. [Repealed.] 


Article 5. 


Schedule E. Sales and Use Tax. 
105-164. [Repealed.] 
Division I. Title, Purpose and Defi- 
nitions. 
105-164.1. Short title. 


105-164.2. Purpose. 
105-164.3. Definitions. 


Division II. Taxes Levied. 
Part 1. Retail Sales Tax. 
105-164.4. Imposition of tax; retailer. 


Part 2. Wholesale Tax. 
Sec. 
105-164.5. Imposition of 
merchant. 
Exemptions and exclusions. 


PartysasWsemeUar. 
105-164.6. Imposition of tax. 


tax; wholesale 


105-164.5a. 


Part 4. General Provisions. 
105-164.7. Sales tax part of purchase price. 
105-164.8. Retailer to collect tax regardless 

of place sale consummated. 
105-164.9. Advertisement to absorb tax 
unlawful. 
105-164.10. Retail bracket system. 
105-164.11. Collections in excess of three 
PER RCeit. 
105-164.12. Freight or delivery transporta- 
tion charges. 


Division III. Exemptions and 
Exclusions. 
105-164.13. Retail sales and use tax. 
105-164.14. Certain refunds authorized with 
respect to interstate com- 
merce. 


Division IV. Reporting and Payment. 


105-164.15. Commissioner shall provide 
forms. 

105-164.16. Taxes due monthly; reports 
and payment of tax. 

105-164.17. Reports and payment of use 
tax. 

105-164.18. Remittances; how made. 

105-164.19. Extension of time for making 
returns and payment. 

105-164.20. Cash or accrual basis of re- 
porting. 

105-164.21. Discount for payment of taxes 
when due. 


Division V. Records Required to 
Be Kept. 


Retailer must keep records. 

Consumer must keep records. 

Separate accounting required. 

Wholesale merchant must keep 
records. 


105-164.22. 
105-164.23. 
105-164.24, 
105-164.25. 


105-164.26. Presumption that sales are tax- 
able. 

Exemption certificate. 

Resale certificate. 

Application for licenses by 
wholesale merchants and re- 
tailers. 


105-164.27. 
105-164.28. 
105-164.29, 
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Division VI. Examination of 


Sec. 


105-164.30. 


105-164.31. 


105-164.32. 


Records. 


Commissioner or agent 
examine books, ete. 
Complete records must be kept 

for three years. 
Incorrect returns; estimate. 


may 


Division VII. Failure to Make Re- 
turns; Deficiencies and Over- 


105-164.33. 
105-164.34. 


105-164.35. 


105-164.36. 
105-164.37, 
105-164.38. 
105-164.39. 
105-164.40. 
105-164.41. 
105-164.42. 


payments. 
Failure to make returns. 
Delayed returns. 
Assessment of deficiences. 
Limitations of time. 


Bankruptcy, receivership, ete. 
Lax shall be a lien. 
Attachment. 


Jeopardy Assessment. 

Excess payments; refunds. 

Refusal to comply with law; 
penalties. 


Division VIII. Administration 


105-164.43. 


105-164.44. 


and Enforcement. 


Commissioner to make regula- 
lations. 

Penalty and remedies of arti- 
cle 9 applicable. 


105-165 to 105-187. [Repealed.] 


Article 7. 


Schedule H. Intangible Personal Property. 
195-209. Information from the source. 


Article 8. 


Schedule I. Compensating Use Tax. 


105-218 to 


105-228. [Repealed.] 
Article 8C. 


Schedule I-C. Excise Tax on 


105-228.11. 


105-228.12. 
105-228.13. 
105-228.14. 
105-228.15. 
105-228.16. 
105-228.17. 


105-228.18. 
105-228.19. 


Banks. 


To whom this article shall 
apply. 

Imposition of an excise tax. 
Method of taxation adopted. 
Entire net income defined. 
Gross income defined. 
Deductions from gross income. 
Returns and payment of the 
excise tax: 
Effective date. 
Powers of the 


of Revenue. 


Commissioner 


. Competing moneyed capital. 
. [Omitted.] 


Article 8D. 


Schedule I-D. Taxation of Building 
and Loan Associations. 


105-228.22, 


105-228.23. 


To “whom this article’ shall 


apply. 
Capital stock tax. 


Sec 
105-228.24. Excise tax. 
105-228.25. Limitations. 
105-228.26. Filing of returns. 
105-228.27. Powers of the Commissioner 
of Insurance. 
Article 9. 


Schedule J. General Administration— 
Penalties and Remedies. 


Corporate rights restored; 
ceivership and liquidation. 

Compromise of liability. 

Transferee liability. 

Agreements with 
domicile. 

Administrative review. 

Appeal without payment of tax 
from Tax Review Board deci- 
sion. 

Action to recover tax paid. 

Distributors of coin-operated 
machines required to make 
semiannual reports. 

105-256. Preparation and _ publication of 

statistics. 

105-257. Report to General Assembly on 
tax system. 

105-258. Powers of Commissioner of Rev- 
enue; who may sign and verify 
pleadings, legal document, etc. 

105-266.1. Refunds of overpayment of 
taxes. 

105-269.1. Local authorities authorized to 

furnish office space. 

105-269.2. Tax Review Board. 


SUBCHAPTER II.° ASSESSMENT, 
LISTING AND COLLECTION 
OF TAXES: 


Article 14, 
Personnel for County Tax Listing and 
Assessing. 
105-284. Term of office and compensation 
of tax supervisors. 
105-292. Assistant tax supervisors and cler- 
ical assistants. 


105-232. re- 


105-237.1. 
105-239.1. 


105-240.1. respect to 


105-241.2. 
105-241.3. 


105-241.4, 
105-250.1. 


Article 15. 
Classification, Valuation and Taxation 
of Property. 
105-294.2. Peanuts; year following year in 
which grown. 
Article 16. 
Exemptions and Deductions. 
105-296.1. Timberland owned by State. 


Article 19. 


What the Tax List Shall Contain and 
“Jliscellaneous Matters Affecting 
Listing. 

105-314.1. [| Repealed. 
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Article 20. 


Special Provisions Affecting Motor Ve- 
hicle Owners, Warehousemen, etc. 


Sec. 


105-318. [Repealed.] 
105-319. [Transferred.] 


Banks, 


Article 25. 
Banking Associations, Trust 


Companies and Building and Loan 


Associations. 


105-349.1. Obtaining record of corporation. 


Article 27. 


Collection and Foreclosure of Taxes. 


105-374.1. Deputy tax collectors. 
105-391.1. Validation of sales and resales 


held pursuant to § 105-391. 


105-391.2. Validation of reconveyances of 


tax foreclosed property by 
county boards of commission- 
ers. 


SUBCHAPTER. VanGASOULINE /LRAX, 


Article 36. 


Gasoline Tax. 


105-435. Tax on fuels not within defini- 


tion; manner of collection; 


from whom collected. 


105-437. Interest on unpaid tax; action by 


Commissioner of 
distributor fail to report. 


Revenue if 


105-446.1. Refunds of taxes paid by coun- 


105-449.1. 
105-449.2. 
105-449.3. 
105-449.4, 
105-449.5 

105-449.6. 


105-449.7. 
105-449.8. 
105-449.9. 


105-449.10. 
105-449.11, 


105-449.12. 
105-449.13. 


105-449.14. 


105-449.15. 


105-449.16. 
105-449.17. 


ties and municipalities. 


Article 36A. 


Special Fuels Tax. 


Short title. 

Definitions. 

Requirements of licenses. 

Application for license. 

Supplier to file bond. 

When application may be de- 
nied. 

Issue of supplier’s license. 

License not assignable. 


License required of user or 
user-seller; application; ter- 
mination. 


Records and reports required 
of user-seller or user. 

Display of license. 

Record of licenses. 

Commissioner to furnish  li- 
censed supplier with list of 
licensed user-sellers. 


Power of Commissioner to can- 
cel licenses. 
Discontinuance as 

supplier. 
Levy of tax; purposes. 
Certain exempt sales. 


a_ licensed 


Sec. 


105-449.18. 


105-449.19. 


105-449.20. 


105-449.21. 


105-449.22, 
105-449.23. 


105-449.24, 


105-449.25. 


105-449.26. 
105-449.27, 


105-449.28. 
105-449.29, 


105-449.30. 
105-449.31. 


105-449.32, 


105-449.33. 


105-449.34. 


105-449.35. 


105-449.36. 


CAROLINA 


Liability of unlicensed person 
for tax on non-taxpaid fuels 
sold or delivered to others 
than licensees. 

Tax reports; computation and 
payment of tax. 

When Commissioner may esti- 
mate fuel sold, delivered or 
used. 

Report of purchases by user- 
seller. 

Lease operations. 

Penalty for failure to file re- 
port on time. 

Penalty for failure to report or 
pay taxes promptly. 

Use of metered pumps by user- 
sellers. 

Invoices or delivery tickets. 

Article 9 of Revenue Act made 
applicable. 

Retention of records by licen- 
sees. 

Inspection of records, etc. 

Refund for non-highway use. 

Refund where taxpaid fuels 
transported to another state 
for sale or use. 

Rules and regulations; forms. 

Equipment of vehicle in which 
liquid fuel transported for 
sale or delivery. 

Acts and omission declared to 
be misdemeanors; penalties. 

Exchange of information 
among the states. 

July 1, 1955 inventory. 


Article 36B. 


Tax on Carriers Using Fuel Purchased 


105-449.37, 
105-449.38. 
105-449.39. 
105-449.40. 
105-449.41, 


105-449.42. 
105-449.43. 


105-449.44, 


105-449.45. 
105-449.46. 


105-449.47, 


105-449.48. 
105-449.49, 


105-449,50. 
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Outside 


Definitions. 

Tax levied. 

Credit for 
fuel tax. 

Refunds to motor carriers who 
give bond. 

Penalty for false statements. 

Payment of tax. 

Taxes to be paid into State 
Highway Fund. 


State. 


payment of motor 


How amount of fuel used in 
State ascertained. 


Reports of carriers. 

Inspection of books and rec- 
ords. 

Registration cards and vehicle 
identifications. 

Fees. 

Temporary 
tion. 

Application blanks, 


emergency opera- 


§ 105-2 


Sec. 
105-449.51. Violations declared to be mis- 


demeanors. 


Violators to pay penalty and 
furnish bond. 


105-449.52. 


9.53. Other penalties. 
54. Commissioner of Motor Ve- 
hicles made process agent of 
nonresident motor carriers. 
Commissioner of Motor Vehi- 
cles to aid in enforcement of 
article. 


105-449.55. 


105-449.56. Enforcement powers of weigh 
station officers of Motor Ve- 


hicle Department. 
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SUBCHAPTER VI. TAX RESEARCH. 


Article 37. 
Department of Tax Research. 

Sec. 

105-453. Study of taxation; data for Gov- 
ernor and General Assembly; re- 
ports from officials, boards and 
agencies; examination of per- 
sons, papers, etc. 

105-455. Submission of proposed amend- 
ments and information to Ad- 
visory Budget Commission; 
continuing study of economic 
conditions. 

105-456. Biennial report. 


DUBCHAPLE Rely -LEVYcOR TAXES, 
ARTICLE® 1: 
Schedule A. 


§ 105-2. General provisions. 


Second. When the transfer is by will or intestate laws of this or any other 
state of real property or goods, wares, and merchandise within this State, or 
of any property, real, personal, or mixed, tangible or intangible, over which the 
State of North Carolina has a taxing jurisdiction, including State and municipal 
bonds, and the decedent was a resident of the State at the time of death; when 
the transfer is of real property or tangible personal property within the State, 
or intangible personal property that has acquired a situs in this State, and the 
decedent was a nonresident of the State at the time of death. 

Ninth. Whenever any person or corporation comes into possession or enjoy- 
ment of any personal property, including bonds of the United States and bonds of 
a state or subdivision or agency thereof, at or after the death of an individual and 
by reason of said individual’s having entered into a contract or other arrangement 
with the United States, a state or any person or corporation to pay, transfer or 
deliver said personal property, including bonds of the United States and bonds of 
a state, to the person or corporation receiving the same, whether said person or 
corporation is named in the contract or other arrangement or not: Provided, that 
no tax shall be due or collected on that portion of the personal property received 
under the conditions outlined herein which the person or corporation receiving 
the same purchased or otherwise acquired by funds or property of the person or 
corporation receiving the same, or had acquired by a completed inter vivos gift. 

Nothing in subsection Ninth shall apply to the proceeds of life insurance 
policies. 


(1951, c/ 643, s. 1.) 


Inheritance Tax. 


Editor’s Note.— 

The 1951 amendment, effective July 1, 
1951, substituted “tangible” for ‘“intan- 
gible” in line six of subsection Second and 
inserted subsection Ninth. As the rest of 
the section was not changed by the 
amendment it is not set out. 

Liberal Construction.— 

In accord with 1st paragraph in origi- 


§ 105-3. Property exempt. 


nal. See Watkins v. Shaw, 234 N. C. 96, 
6onoo Ee (2dr ssi 951). 

U. S. savings bonds held subject to in- 
heritance tax. See Watkins v. Shaw, 234 
INe Cer OGNnGom iow Hm(2c)) eo Sitae Cl 95d): 

Cited in State v. Scoggin, 236 N. C. 
One 7 Oi Sse Ha (2d) 40952) ome alliamaiay. 
Thrash, 245 N. C., 636, 97 6. H. (2d) 253 
(1957). 


And also proceeds of all policies of insurance and the proceeds of all adjusted 
service certificates that have been or may be paid by the United States government, 
or that have been or may be paid on account of policies required to be carried by 
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the United States government or any agency thereof, to the estate, beneficiary, 
or beneficiaries of any person who has served in the armed forces of the United 
States or in the merchant marine during the first or second World War or any 
subsequent military engagement; and proceeds, not exceeding the sum of ten 
thousand dollars ($10,000.00), of all policies of insurance paid to the estate, bene- 
ficiary or beneficiaries of any person whose death was caused by enemy action 
during the second World War or any subsequent military engagement involving 
the United States. 

(19515 6643965018) 

Editor’s Note.— subsection (d). As the rest of the section 


The 1951 amendment, effective July 1, was not affected by the amendment only 
1951, rewrote the next to last sentence of this sentence is set out. 


§ 105-4. Rate of tax—Class A. 


(b) The persons mentioned in this class shall be entitled to the following 
exemptions: Widows, ten thousand dollars ($10,000.00) ; each child under 
twenty-one years of age, five thousand dollars ($5,000.00) ; all other beneficiaries 
mentioned in this section, two thousand dollars ($2,000.00) each: Provided, a 
grandchild or grandchildren shall be allowed the single exemption or pro rata 
part of the exemption of the parent, when the parent of any one grandchild or 
group of grandchildren is deceased or when the parent is living and does not 
share in the estate: Provided, that any part of the exemption not applied to the 
share of the parent may be applied to the share of a grandchild or group of 
grandchildren of such parent. The same rule shall apply to the taking under a 
will, and also in case of a specific legacy or devise: Provided, that when any 
person shall die leaving a widow and child or children under twenty-one years 
of age, and leaving all or substantially all of his property by will to his wife, 
the wife shall be allowed at her option an additional exemption of five thousand 
dollars ($5,000.00) for each child under twenty-one years of age; provided 
further, that whenever the wife elects to claim such additional exemption, the 
child or children shall not be allowed the exemption of five thousand dollars 
($5,000.00) for each child under twenty-years of age hereinabove provided for. 
GR eet S.C his Coy GUO. i.) 

Editor’s Note.— The 1957 amendment (a) was not changed it is not set out. 
deleted the former proviso at the end of Cited in Pulliam v. Thrash, 245 N. C. 
subsection (b) and inserted the present 636, 97 S. E. (2d) 253 (41957). 
two provisos in lieu thereof. As subsection 


§ 105-7. Estate tax.—(a) A tax in addition to the inheritance tax im- 
posed by this schedule is hereby imposed upon the transfer of the net estate of 
every decedent dying after March 24, 1939, whether a resident or nonresident 
of the State, where the inheritance tax imposed by this schedule is in the 
aggregate of a lesser amount than the maximum credit of eighty per cent (80%) 
of the federal estate tax allowed by the Federal Estate Tax Act as contained in 
the Internal Revenue Code of one thousand nine hundred and fifty-four, or sub- 
sequent acts and amendments, because of said tax herein imposed, then the 
inheritance tax provided for by this schedule shall be increased by an estate tax on 
the net estate so that the aggregate amount of tax due this State shall be the 
maximum amount of credit allowed under said Federal Estate Tax Acts said 
additional tax shall be paid out of the same funds as any other tax against the 
estate. 

(b) Where no tax is imposed by this schedule because of the exemptions here- 
in or otherwise, and a tax is due the United States under the Federal Estate Tax 
Act, then a tax shall be due this State equal to the maximum amount of the 
credit allowed under said Federal Estate ‘Tax Act. 

(c) The administrative provisions of this schedule, wherever applicable, shall 
apply to the collection of the tax imposed by this section. The amount of the tax 
as imposed by subsection (a) of this section shall be computed in full accordance 
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with the Federal Estate Tax Act as contained in the Internal Revenue Code of 
one thousand nine hundred and fifty-four, or subsequent acts and amendments. 
Miso crl oo +s., Ot 1057 6c. 01040; .s.. 1.) 

Editor’s Note.— 

For article on credit allowable against 
basic federal estate tax for death taxes 
paid to State, see 30. N. C. Law Rev. 123. 

The 1957 amendment deleted the words 


§ 105-9. Deductions. 


(c) Reasonable funeral and burial expenses, which shall include bequests and 
devises in trust, the entire net income from which is to be applied perpetually 
to the care and preservation of the burial lot or burial grounds within which the 
decedent is buried, the enciosure thereof and the structures thereon to the extent 
to which the value of such bequests and devises does not exceed the smaller of 
the following amounts: Five hundred dollars ($500.00), or two per centum 
(2%) of the amount of the decedent’s gross estate. 

(e) Estate and inheritance taxes paid to other states, and death duties paid to 
foreign countries. 


(f) The amount actually expended for monuments not exceeding the sum of 
one thousand dollars ($1,000.00). 
Gowen O41 3esnl 1053 cH 1250 y1957,.c) 134055. 1.) 


“Federal Revenue Act of one thousand 
nine hundred and twenty-six” in  sub- 
sections (a) and (c) and inserted in lieu 
thereof “Internal Revenue Code of one 
thousand nine hundred and fifty-four.” 


Editor’s Note.— 

The 1951 amendment, effective July 1, 
1951, rewrote subsection (f). The 1953 
amendment added that part of subsection 
(c) beginning with the word “which” in 


subsection (e). As only subsections (c), 
(e) and (f) were affected by the amend- 
ments the rest of the section is not set 
out. 

For brief comment on the 1953 amend- 


line one. The 1957 amendment rewrote ment, see 31 N. C. Law Rev. 434. 


§ 105-9.1. As of what date property valued.—For the purposes of this 
article, all property shall be valued at its fair market value as of the date of 
death of the decedent, except that the personal representative of the estate may 
elect to value the property as of the first anniversary of the date of death of the 
decedent, substituting in the case of property distributed, sold, exchanged or 
otherwise disposed of during the one-year period, the fair market value of such 
property as of the date of such distribution, sale, exchange, or other disposition. 
In all cases in which such election is made, the provisions of the federal estate 
tax law and regulations as now existing or as they may be subsequently amended 
pertaining to optional valuation date shall be applicable. (1051 ee. 46435 4s. 1; 
TOS sic 302. Sx ul.) 


Editor’s Note. — This section became 
effective July 1, 1951. 
The 1953 amendment, effective July 1, 


1953, rewrote this section. 
For brief comment on the 1953 amend- 
ment, see 31 N. C. Law Rev. 434. 


§ 105-14. Recurring taxes.—Where property transferred has been taxed 
under the provisions of this article, each transferee (of the classes hereinafter 
provided) receiving such property on account of any other transfer by reason 
of a death occurring within two years of the date of the death of the former de- 
cedent, shall be allowed a tax credit in an amount equal to the tax paid on such 
prior transfer of said property. Said tax paid shall be that proportion of the 
total tax paid on the prior transfer on account of all property received by the 
prior transferee on the prior transfer as is equal to the proportion of the taxable 
value, on the prior transfer, of such property to the total taxable value of all 
property received by the prior transferee on the prior transfer. Provided, that 
where a transferee receives property which has been taxed under this article 
upon transfers by reason of the deaths of two or more former decedents, with 
such deaths having occurred not more than two years prior to the date of death 
of the decedent, said transferee shall be allowed tax credits as provided in this 
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section for taxes actually paid upon any or all of such prior transfers. Provided, 
further, that this section shall apply only to the transferees designated in G. S. 


105-4 and 105-5. (1939, c. 158,:s. 12; 1957, c. 1340, .s. La 


Editor’s Note. — The 1957 amendment 


rewrote and enlarged this section. 


§ 105-15. When all heirs, legatees, etc., 


bility. 

Primary Liability of Devisees Not Af- 
fected by Compromise Agreement.—The 
primary liability of the devisees for the 
inheritance tax on the value of property 
devised to them under the will is not af- 
fected by any compromise agreement un- 
der which the ultimate disposition of the 
lands differs in whole or in part from that 
prescribed by the will. Pulliam vy. ‘Thrash, 
245 N. C. 636, 97 S. E. (2d) 253 (1957). 

Will devising certain lands to three dev- 
isees as tenants in common was estab- 
lished by verdict and judgment, and by 
compromise agreement a fourth person 


are discharged from lia- 


was let in as a tenant in common and the 
land sold for partition. An additional in- 
heritance tax assessed was paid by the 
commissioner out of the proceeds of sale. 
It was held that the share of each of the 
three devisees was chargeable with one- 
third of the tax, and no part thereof was 
chargeable against the share of the person 
let in by the compromise agreement or 
her transferee in the absence of an ex- 
press or implied agreement to pay same. 
Pulliam v. Thrash, 245 N.C. 636, 97) S: 
By. (2d), 253, (1957). 





§ 105-16. Interest and penalty.—All taxes imposed by this article shall 
be due and payable at the death of the testator, intestate, grantor, donor or ven- 
dor ; if not paid within fifteen months from date of death of the testator, intestate, 
grantor, donor, or vendor, such tax shall bear interest at the rate of six per centum 
(6% ) per annum, to be computed from the expiration of fifteen months from the 
date of the death of such testator, intestate, grantor, donor, or vendor until paid: 
Provided, that if the taxes herein levied shall not be paid in full within two years 
from date of death of testator, intestate, grantor, donor, or vendor, then and in 
such case a penalty of five per centum (5%) upon the amount of taxes remaining 
due and unpaid shall be added: Provided further, that the penalty of five per 
centum (5%) herein imposed may be remitted by the Commissioner of Revenue 
in case of unavoidable delay in settlement of estate or of pending litigation, and 
the Commissioner of Revenue is further authorized, in case ot protracted litiga- 
tion or other delay in settlement not attributable to laches of the party liable for the 
tax, to remit all or any portion of the interest charges accruing under this sched- 
ule, with respect to so much of the estate as was involved in such litigation or other 
unavoidable cause of delay: Provided, that time for payment and collection of 
such tax may be extended by the Commissioner of Revenue for good reasons 
shown. (1939).¢:/158, $./14.41947, e850] ch1-)19535 0302 15 1) 

Editor’s Note.— 
The 1953 amendment, effective July 1, 
1953, substituted “fifteen months” for 


§ 105-18. Executor, etc., shall deduct tax. 


Cited in Pulliam v. Thrash, 245 N. C, 
636, 97 S. E. (2d) 253 (1957). 


§ 105-20. Legacy charged upon real estate, heir or devisee to de- 
duct and pay to executor, etc.—Whenever such legacy shall be charged upon 
or payable out of real estate, the heir or devisee of such real estate, before 
paying the same to such legatee, shall deduct the tax therefrom at the rates afore- 
said, and pay the amount so deducted to the executor or administrator or the 
Commissioner of Revenue, and the same shall remain a charge upon such real 
estate until paid, and in default thereof the same shall be enforced by the decrees 
of the court in the same manner as the payment of such legacy may be en- 
forced: Provided, that all taxes imposed by this article shall be a lien upon 
the real and personal property of the estate on which the tax is imposed or 
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“twelve months” in lines three and five of 
this section. 
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upon the proceeds arising from the sale of such property from the time said 
tax is due and payable, and shall continue a lien until said tax is paid and 
receipted for by the proper officer of the State: Provided further, that no lien 
for inheritance or estate taxes shall attach or affect the land after ten years from 
the date of death of the decedent. (1939, c. 158, s. 18; 1951, c. 643, s. 1; 1957, 
c. 1340, s. 1.) 

Editor’s Note. — The 1951 and 1957 Cited in Pulliam v. Thrash, 245 N. C. 
amendments rewrote the last proviso. 636, 97 S. B. (2d) 253 (1957). 


§ 105-22. Duties of the clerks of the superior court. 


(c) For these services, where performed by the clerk, the clerk shall be paid 
by the Commissioner of Revenue, upon sabmission of proper certification that the 
service has been performed, as follows: For recording the certificate of the Com- 
missioner of Revenue showing no tax due, the sum of fifty cents (50¢). For 
recording the certificate of the Commissioner of Revenue, showing that the tax 
received by the State is one hundred dollars ($100.00) or less, he shall be 
paid the sum of two dollars ($2.00). For recording the certificate of the Com- 
missioner of Revenue showing that the tax received by the State is more than 
one hundred dollars ($100.00) and not over five hundrec dollars ($500.00) 
he shall be paid the sum of three dollars ($3.00). For recording the certificate 
of the Commissioner of Revenue showing that the tax received by the State 
is more than five hundred dollars ($500.00) and not over one thousand dol- 
lars ($1,000.0C) he shall be paid the sum of five dollars ($5.00). For recording 
of certificates of the Commissioner of Revenue showing that the tax received 
by the State 1s more than one thousand dollars ($1,000.00) he shall be paid 
the sum of ten dollars ($10.00), which sum shall be the maximum amount paid 
for recording the certificate of the Commissioner of Revenue for any one estate: 
Provided, that where the decedent owned real estate in one or more counties, 
other than the county in which the administration of the estate is had, then the 
fee of the clerks of the courts of such other counties for recording the certificates 
of the Commissioner of Revenue shall be fifty cents (50¢) each, and the fee 
paid to clerks of courts for recording the certificate of the Commissioner 1n 
the case of the settlements of the estates of nonresidents shall be one dollar ($1.00). 
The clerk of the superior court shall receive the sum of two dollars ($2.00) 
for making up and transmitting to the Commissioner of Revenue the report re- 
quired in this section, containing a list of persons who died leaving property 
in his county during the preceding month, etc.: Provided, turther, that where 
the clerk of the superior court has failed or neglected to make the report required 
of him in this section. in that case he shall only receive for recording the certificate 
of the Commissioner of Revenue the sum of fifty cents (50¢). 

The clerks of the superior courts of the several counties shall be allowed the 
fees provided for in this section in addition to other fees or salaries received by 
them. (1939, c. 158, s. 20; 1943, c. 400, s. 1; FOSS cm 02* eel.) 

Editor’s Note.— subsection was affected by the amendment 

The 1953 amendment, effective July 1, the rest of the section is not set out. 
1953, rewrote subsection (c). As only this 


§ 105-23. Information by administrator and executor. 


The statement herein provided for shall be filed with the Commissioner of 
Revenue at Raleigh, North Carolina, within fifteen months after the qualification 
of the executor or administrator, upon blank forms to be prepared by the Commis- 
sioner of Revenue. 

(Otc: O45;:9. 13) 

Editor’s Note.— As the rest of the section was not changed 

The 1951 amendment, effective July 1, by the amendment only this sentence is 
1951, substituted “fifteen months” for set out. 

“twelve months” in the fourth sentence. 
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§ 105-25. Supervision by Commissioner of Revenue. — The Commis- 
sioner of Revenue shall have complete supervision of the enforcement of all 
provisions of the Inheritance Tax Act and the collections of all inheritance taxes 
found to be due thereunder, and shall make all necessary rules and regulations 
for the just and equitable administration thereof. He shall regularly employ such 
deputies, attorneys, examiners, or special agents as may be necessary for the 
reasonable carrying out of its full intent and purpose. Such deputies, attorneys, 
examiners, or special agents shall, as often as required to do so, visit the several 
counties of the State to inquire and ascertain if all inheritance taxes due 
from estates of decedents, or heirs-at-law, legatees, devisees, or distributees there- 
of have been paid; to see that all statements required by this article are filed by 
administrators and executors, or by the beneficiaries under wills where no execu- 
tor is appointed; to examine into all statements filed by such administrators and 
executors; to require such administrators and executors to furnish any ad- 
ditional information that may be deemed necessary to determine the amount of 
tax that should be paid by such estate. If not satisfied, after investigation, 
with valuation returned by the administrator or executor, the deputy, attorney, 
examiner, or appraiser shall make an additional appraisal after proper examina- 
tion and inquiry, or may, in special cases, recommend the appointment by the 
Commissioner of Revenue of a special appraiser who, in such case, shall be paid 
five dollars ($5.00) per day and expenses for his services. If not satisfied with 
such additional appraisal, the administrator or executor may, within thirty days, 
request a conference with the Commissioner of Revenue, and the matter shall be 
determined as other cases by the Commissioner. (1939; ¢.- 158s 322, Oaeee: 
£390; Sea1Gu) 

Editor’s Note.—The 1955 amendment, nue and from his decision to the superior 
effective July 1, 1955, deleted the former court, and added the present last sentence 
last two sentences and proviso relating to 1n lieu thereof. 
appeals to the Commissioner of Reve- 


§ 105-29. Uniform valuation.—(a) If the value of any estate taxed un- 
der this schedule shall have been assessed and fixed by the federal government 
for the purpose of determining the federal taxes due thereon prior to the time 
the report from the executor or administrator is made to the Commissioner of 
Revenue under the provisions of this article, the amount or value of such estate 
so fixed, assessed, and determined by the federal government shall be stated in 
such report. If the assessment of the estate by the federal government shall be 
made after the filing of the report by the executor or administrator with the 
Commissioner of Revenue, as provided in this article, the said executor or ad- 
ministrator shall, within thirty days after receipt of notice of the final determi- 
nation by the federal government of the value or amount of said estate as assessed 
and determined for the purpose of fixing federal taxes thereon, make report of the 
amount so fixed and assessed by the federal government, under oath or affirma- 
tion, to the Commissioner of Revenue. If the amount of said estate as assessed 
and fixed by the federal government shall be in excess of that theretofore fixed 
or assessed under this schedule for the purpose of determining the amount of 
taxes due the State from said estate, then the Commissioner of Revenue shall 
reassess said estate and fix the value thereof at the amount fixed, assessed, and 
determined by the federal government, unless the said executor or administrator 
shall, within thirty days after notice to him from the Commissioner of Revenue, 
show cause why the valuation and assessment of said estate as theretofore made 
should not be changed or increased. If the valuation placed upon said estate by the 
federal government shall be less than that theretofore fixed or assessed under 
this article, the executor or administrator may, within thirty days after filing 
his return of the amount so fixed or assessed by the federal government, file with 
the Commissioner of Revenue a petition to have the value of said estate reas- 
sessed and the same reduced to the amount as fixed or assessed by the federal 
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government. In either event the Commissioner of Revenue shall proceed to deter- 
mine, from such evidence as may be brought to his attention or which he shall 
otherwise acquire, the correct value of the said estate, and if the valuation is 
changed, he shall reassess the taxes due by said estate under this article and 
notify the executor or administrator of such fact. In the event the valuation of 
said estate shall be decreased and if there shall have been an overpayment of the 
tax in the amount of three dollars ($3.00) or more, the Commissioner of Reve- 
nue shall, within sixty (60) days after the final determination of the value of 
said estate and the assessment of the correct amount of tax against the same, re- 
fund the amount of such excess tax theretofore paid. In the event that the amount 
of such overpayment is less than three dollars ($3.00) the overpayment shall be 
refunded upon receipt by the Commissioner of Revenue of a written demand for 
such refund from the taxpayer. No overpayment shall be refunded, irrespective 
of whether upon discovery or receipt of written demand if such discovery is not 
made or such demand is not received within three (3) years from the date set 
by the statute for the filing of the return or within six (6) months from the 
date of the payment of the tax alleged to be an overpayment, whichever is the 
later. 


(1957, c. 1340, s. 14.) 


Editor’s Note.—The 1957 amendment present last three sentences. As subsection 
deleted the former last sentence of sub- (b) was not changed it is not set out. 
section (a) and substituted therefor the 


§ 105-31. Additional remedies for enforcement of tax. 


Cited in Pulliam v. Thrash, 245 N. C. 
636, 97 S. E. (2d) 253 (1957). 


§ 105-32: Repealed by Session Laws 1957, c. 1340 ese. 


ARTICLE 2. 
Schedule B. License Taxes. 


§ 105-33. Taxes under this article. 

(c) The State license issued under §§ 105-41, 105-41.1, 105-42, 105-43, 105- 
45, 105-48, 105-53, 105-54, 105-55, 105-56, 105-57, 105-58, 105-59 and 105-91 
shall be and constitute a personal privilege to conduct the profession or business 
named in the State license, shall not be transferable to any other person, firm or 
corporation and shall be construed to limit the person, firm or corporation named 
in the license to conducting the profession or business and exercising the privilege 
named in the State license to the county and/or city and location specified in the 
State license, unless otherwise provided in this article or schedule. Other license 
issued for a tax year for the conduct of a business at a specified location shall 
upon a sale or transfer of the business be deemed a sufficient license for the suc- 
ceeding purchaser for the conduct of the business specified at such location for the 
balance of the tax year: Provided, that if the holder of a license under this 
schedule moves the business for which a license has been paid to another location, 
a new license may be issued to the licensee at a new location for the balance of the 
license year, upon surrender of the original license for cancellation and the pay- 
ment of a fee of five dollars ($5.00) for each license certificate reissued. 


(1951, c. 643, s. 2; 1953, c. 981, s. 18) 


Editor’s Note.— the list of sections in subsection (c). As 

The 1951 amendment, effective June 1, only this subsection was affected by the 
1951, inserted “105-41.1” in the first line of | amendments the rest of the section is not 
subsection (c). The 1953 amendment, ef- set out. 


fective June 1, 1953, added 105-91” to 
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§ 105-36.1. Amusements—outdoor theatres. 


For drive-in or outdoor theatres located in or within 10 miles of the corporate 
limits of cities and towns of 

















Car Capacity Car Capacity Car Capacity Car Capacity 

Up to 150 150 to 300 300 to 500 500 or over 

less than 3,000 pop. .83 per car Weepel) Car TOO Rpencal 1.08 per car 
8,000 to 5,000 pop. 92 per car 1.00 per car IOS pein car ie peracat: 
5,000 to 10,000 pop. IOO “DEL scat; 1.08 per car iD ela Cat 1.25 per car 
10,000 to 20,000 pop. OSs pehecats aD etaGa t: 1.25 pel -car i Sompemucar 
20,000 to 40,000 pop. (petal eOepehacae 153 3) Pelacat 1.46 per car 
40,000 and over 1.25 per cat oe DetCcar 1.46 per car Ove petecaL 








(195/736: Gla4O sae) 


Editor’s Note—The 1957 amendment, subsection (a). As the rest of the section 


effective for the license year beginning was not changed only such paragraph is 
June 1, 1957, and thereafter, rewrote the set out. 
tate schedule in the second paragraph of 


SeL0523 7, Amusements—moving pictures or vaudeville shows—ad- 
mission.—Every person, firm, or corporation engaged in the business of oper- 
ating a moving picture show or place where vaudeville exhibitions or perform- 
ances are given or operating a theatre or opera house where public exhibitions or 
performances are given for compensation shall apply for and obtain in advance 
from the Commissioner of Revenue a State license for the privilege of engaging 
in such business, and shall pay for such State license for each room, hall, or tent 
used the following tax: 


ee 





Ls, aie ea: 
Seating Ca- Seating Ca- Seating Ca- 
pacity up to pacity of 600 pacity over 

600 Seats to 1200 Seats 1200 Seats 


In cities or towns of less than 1,500 popu- 


lation Wi, ata cet eek) a ae $104.00 $ 125.00 $ 167.00 
In cities or towns of 1,500 and less than 

3,000 (pépulaticnt nae. «etwas May eee 167.00 208.00 250.00 
In cities or towns of 3,000 and less than 

»,000" popula tionuyts, i) aa aen ae 208.00 250.00 333.00 
In cities or towns of 5,000 and less than 

10,000 populationae tage. alee 292.00 333.00 500,00 
In cities or towns of 10,000 and less than 

[S;0000 population ia ts gneve meas 333.00 500.00 667.00 
In cities or towns of 15,000 and less than 

Z5,000spopilation se sams sia ame 417.00 667.00 833.00 
In cities or towns of 25,000 and less than 

40,000 Populations ay la ieee 500.00 833.00 1,250.00 
In cities or towns of 40,000 population or 

OVeT Min er Ai raat eh ae Seed oe gs 667.00 1,250.00 2,083.00 














(1957, c. 1340, s. 2.) 


Editor’s Note. first paragraph. As the rest of the sec- 
The 1957 amendment, effective for the tion was not changed only the first para- 
license year beginning June 1, 1957, and = graph containing the schedule is set out, 


thereafter, rewrote the rate schedule in the 
§ 105-39. Amusements—carnival companies, etc. 
Nothing herein contained shall prevent veterans’ organizations and posts char- 
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1957 CUMULATIVE SUPPLEMENT § 105-41 
tered by Congress or organized and operated on a state-wide or nation-wide basis 
from holding fairs or tobacco festivals on any dates which they may select, pro- 
vided said fairs or festivals have heretofore been held as annual events. 

A C044 See.) 

Editor’s Note.— 

The 1951 amendment, effective June 1, 
1951, rewrote the last paragraph of subsec- 


tion (b). As the rest of the section was not 
changed by the amendment only this para- 
graph is set out. 


§ 105-41. Attorneys at law and other professionals. — Every practic- 
ing attorney at law, practicing physician, veterinary, surgeon, osteopath, chiro- 
practor, chiropodist, dentist, oculist, optician, optometrist, any person practicing 
any professional art of healing for a fee or reward, every practicing professional 
engineer as defined in chapter 89 of the General Statutes, every practicing land 
surveyor as defined in chapter 89 of the Ceneral Statutes, every architect and land- 
scape architect, photographer, canvasser for any photographer, agent of a photog- 
rapher in transmitting pictures or photographs to be copied, enlarged or colored 
(including all persons enumerated in this section employed by the State, county, 
municipality, a corporation, firm or individual), and every person, whether act- 
ing as an individual, as a member of a partnership, or as an officer and/or agent 
of a corporation, who is engaged in the business of selling or offering for sale, 
buying or offering to buy, negotiating the purchase, sale, or exchange of real 
estate, or who is engaged in the business of leasing or offering to lease, renting 
or offering to rent, or of collecting any rents as agent for another for compensa- 
tion, or who is engaged in the business of soliciting and/or negotiating loans on 
real estate as agent for another for a commission, brokerage and/or other com- 
pensation, shall apply for and obtain from the Commissioner of Revenue a State- 
wide license for the privilege of engaging in such business or profession, or 
the doing of the act named, and shall pay for such license twenty-five dollars 
($25.00): Provided. that no professional man or woman shall be required to 
pay a privilege tax after he or she has arrived at the age of seventy-five years. 
Further provided, that it shall be unlawful for a nonresident of this State to 
engage in the real estate business in this State, as defined in this section, unless 
the State of residence of such person will permit a resident of this State to en- 
gage in such business. Any person who shall engage in the real estate business 
in this State in violation of the terms of this provision shall be guilty of a mis- 
demeanor and shall be punished in the discretion of the court; and further pro- 
vided, that the obtaining of a real estate dealer’s license by such person shall 
not authorize such nonresident to engage in the real estate business in this State, 
and provided further that in all prosecutions under this section, a certificate un- 
der the hand and seal of the Commissioner of Revenue that the accused filed 
no income tax returns with his department for the preceding taxable year shall 
be prima facie evidence that the accused is a nonresident and that his license is 
void. 

Persons practicing the professional art of healing for a fee or reward shall be 
exempt from the payment of the license tax levied in the preceding paragraph of 
this section, if such persons are adherents of established churches or religious 
organizations and confine their healing practices to prayer or spiritual means. 

(1Ge seca SU0. 1 907,.c. 31004.) 


Editor’s Note.— of the General Statutes, every practicing 


The 1953 amendment, effective June 1, 
1953, struck out in lines four and five of 
the first paragraph the words “civil engi- 
neer, electrical engineer, mining engineer, 
mechanical engineer” and inserted in lieu 
thereof the words “every practicing pro- 
fessional engineer as defined in chapter 89 


land surveyor as defined in chapter 89 of 
the General Statutes, every”. The 1957 
amendment inserted the second paragraph. 
As the rest of the section was not affected 
by the amendments only the first and sec- 
ond paragraphs are set out. 
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§ 105-48.1. Itinerant photographers, their agents and employees. 
—(a) It is hereby declared that it is in the public interest to require the licensing 
of persons practicing the profession or occupation of an itinerant photographer 
and to license an itinerant photographer’s employees, agents or servants. An 
itinerant photographer is defined to be a person, partnership or corporation hay- 
ing no regularly established place of business in this State who personally or 
through officers, employees, agents or servants goes from town to town or 
from place to place within a town other than within the county of his residence, 
soliciting the making of photographic pictures or reproductions with a view to 
selling the same to the persons solicited. Unless duly licensed as hereinafter pro- 
vided, it shall be unlawful for any person to practice as an itinerant photographer 
in this State and it shall be unlawful for any officer, employee, agent or servant 
of any itinerant photographer to engage in business in behalf of an itinerant 
photographer. The words “regularly established place of business” are defined 
to mean a place of business open to the public at least two days a week for not 
less than four hours daily and having one or more persons in charge thereof, and 
at which place the same person has the intent to continue in business for at least 
six consecutive months. 

(b) Any person who practices the profession or occupation of an itinerant 
photographer in this State, whether as principal, oificer, employee, agent or serv- 
ant, and whether engaged in soliciting. or in one or more of the operations in- 
volved in the making of photographic pictures or reproductions, shall obtain a li- 
cense as hereinafter provided, paying therefor an annual fee of one hundred 
dollars ($100.00). All the provisions of the Revenue Act applicable to other 
State license taxes not inconsistent herewith shall be applicable with respect to 
the license tax herein provided. 

(c) Counties, cities and towns may levy a license tax on each person taxed un- 
der this section not in excess of that levied by the State. (1937, cM IZ5es) 


§ 105-53. Peddlers.—(a) Any person, firm, or corporation who or which 
shall carry from place to place any goods, wares, or merchandise, and offer to 
sell or barter the same, or actually sells or barters the same, shall be deemed 
a peddler, except such person, firm, or corporation who or which is a wholesale 
dealer, with an established warehouse in this State and selling only to mer- 
chants for resale, and shall apply for and procure from the Commissioner of 
Revenue a State license for the privilege of transacting such business, and shall 
pay for such license the following tax: 


Peddler, on foot, for each COUNTY os ceive s 00 cia ohetele wicli eS: See $10.00 
Peddler, with horse or other animal, and with or without vehicle, each 
county, foreach: vehicle”. 3)... ee eee 15.00 
Peddler, resident of this State, with vehicle propelled by motor or other 
mechanical power, for each county, for each vehicle ................ 25.00 
Peddler, not a resident of this State, with vehicle propelled by motor or 
other mechanical power, for four or less counties, for each vehicle .. 100.00 


vehicle #7 ie 0 pda il Oho Se ee 25.00 

(g) Counties, cities, or towns may levy a license tax on the business taxed 
under this section not in excess of the annual license levied by the State. But the 
board of county commissioners of any county may levy a license tax on the 
business taxed in this section not in excess of that levied by the State for each 
unincorporated town or village in the county with a population of one thousand 
or more within a radius of one mile in which such business is engaged in; and 
any county or city may levy on peddlers of goods, wares, or merchandise with 
vehicle propelled by motor or other mechanical power, taxed by the State un- 
der subsection (a) of this section, a tax not exceeding two hundred dollars 
($200.00) for each vehicle, which said tax may, in the discretion of the govern- 
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ing body, be graduated in accordance with the size or weight of said vehicles, the 
amount of merchandising space in and on said vehicles, the average value of 
goods carried, the types of products offered for sale, or any other reasonable 
principle, except that the tax levied hereunder on account of a vehicle of one-half 
ton capacity or less shall not exceed twenty-five dollars ($25.00.) 

No county, city, or town shall levy any license tax under this section upon 
the persons so exempted in this section, nor upon any person, firm or corpora- 
tion who or which is a wholesale dealer, with an established warehouse in this 
State and selling only to merchants for resale, nor upon drummers selling by 
wholesale. 

(h) Any person, firm or corporation who or which maintains a fixed permanent 
location at or in which at least ninety per cent (90%) of his or its total sales 
volume is made and who or which pays all applicable State and local taxes for 
such fixed permanent location shall not be deemed a peddler with respect to 
other sales which may be made from vehicles within the county wherein the 
fixed permanent location is maintained. (1939, c. 1585s. (212) 1041 2 CuO esaos 
Toagnc 400.2 2° 1945, c. 708, S 2: 1951, c, 643, s. 23.1955, c. 1315.) 

Local Modification.—Gates, as to sub- ment also added subsection (h) at the end 
section (g): 1955, c. 923; Hyde, as to sub-_ of the section. 


Section (2): 1955, c. 632. The 1955 amendment inserted in the 
Editor’s Note. — second paragraph of subsection (g) the 
The 1951 amendment, effective June 1, provisions as to “wholesale dealer.” 

1951, inserted “resident of this state” in line As the rest of the section was not 

twelve of subsection (a) and added at the changed only subsections (a), (g) and (h) 

end of the subsection the two classifica- are set out. 


tions of nonresident peddlers. The amend- 


§ 105-54. Contractors and construction companies. 

(f) In the event joint bidders shall submit one joint bid for the construction 
of any of the projects enumerated under subsection (a), each of the joint bidders 
shall procure in his own name a bidder’s license under subsection (a) ; provided, 
that if a joint bidder has already procured a bidder’s license for the current year, 
he will not be required to procure an additional bidder’s license by reason of join- 
ing in a joint bid, and the license so procured shall entitle the licensee to submit 
other bids, either severally or in conjunction with others, during the remainder of 
the current license tax year. In the event a contract shall be awarded to joint bid- 
ders, a new project license shall be procured under subsection (b) in the full 
amount of the contract price or estimated cost of the project, in the same name or 
names under which the contract is awarded, which new license will be valid for 
the remainder of the license tax year for the same combination of joint bidders in 
other joint projects, but will not be valid for a part of the joint bidders, nor for 
all of them plus others, nor for a part of them plus others. 

For the purpose of this subsection, “joint bidders” shall mean two or more 
separate entities consisting of either individuals, partnerships or corporations who 
or which combine for the purpose of submitting one joint bid for the construction 
of a particular project, or who or which jointly enter into a contract for the con- 
struction of a particular project. 

(g) Counties shall not levy any license tax on the business taxed under this 
section, but cities and towns may levy an annual contractor’s license tax not in 
excess of ten dollars ($10.00) when the license provided for under this section 
has been paid: Provided, that this subsection shall not be construed to prevent 
the collection of building, electrical, and plumbing inspection charges by munici- 
palities to cover the actual cost of said inspection. 

(h) The tax under this section shall not apply to the business taxed in § 105-91. 
(1039,7¢, 158ee01225 1951, c.,6435%5- 2.) 

Editor’s Note. — The 1951 amendment, tion (f). As the rest of the section was not 
effective June 1, 1951, redesignated former changed only subsections (f)-(h) are set 
subsections (f) and (g) as (g) and (h), out. 
respectively, and inserted present subsec- 
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§ 105-64. Billiard and pool tables. 
Tables measuring not more than 2 feet wide and 4 feet ONG lawwrels eI 


Tables measuring not more than 2% feet wide and 5 feet longue send 10.00 
Tables measuring not more than 3 feet wide and 6 feet long ne sj aE) 
Tables measuring not more than 4 feet wide and 8 feet long OP teem 20.00 
Tables measuring not more than 414 feet wide and 9 feet long 2 eee 25.00 
Tables measuring more than 414 feet wide and 9 feet long: iia Gere 30.00 
(1093, 0C 130255220) 

Editor’s Note.— taxes in the first paragraph. As only the 
The 1953 amendment, effective June 1, schedule was affected by the amendment 


1953, made changes in the schedule of the rest of the section is not set out. 


§ 105-65.1. Merchandising dispensers and weighing machines.— 
(1) Every person, firm or corporation engaged in the business of operating, 
maintaining or placing on location anywhere within the State of North Carolina 
merchandising dispensers in which are kept any article or merchandise to be pur- 
chased, or weighing machines, shall be deemed a distributor or operator and shall 
apply for and procure from the Commissioner of Revenue a State-wide license 
to be known as an annual distributor’s or operator’s license, and shall pay. for 
such license the following tax: 


peisers” ol (other tobacco. products). 4, 0.0 ne orgs eee OOO) 
Distributors or operators of 5 or more drink dispensers... ne oie oe Ac) 
Distributors or operators of 5 or more food or other merchandising 

dispensers selling products for 5¢ or more per unit ............ 150.00 
Distributors or operators of 5 or more food or other merchandising 

_ dispensers selling products for less than 5¢ PEt Unite. ee 25.00 


Distributors or operators of 5 or more weighing machines ...... 50.00 


Any person, firm or corporation operating, maintaining or placing on location 
fewer than five (5) such machines or dispensers shall not be considered a dis- 
tributor or operator for the purpose of this subsection. Any person, firm or 
corporation operating, maintaining or placing on location five (5) or more soft 
drink dispensers shall not be considered a distributor or operator for the purpose 
of this subsection when all of said dispensers operated, maintained or placed on 
location by such person, firm or corporation are operated, maintained or placed 
in a single building, all parts of which are accessible through the same outside 
entrance, and which building is occupied by a single commercial, manufacturing 
or industrial business. Every machine or dispenser placed on location by a li- 
censed operator or distributor as herein defined shall have affixed thereto identifi- 
cation showing the name and address of the Owner, operator, or distributor. 
The operator of any machine or dispenser not so identified shall be liable for the 
license tax levied by subsection (2). 

Any licensed distributor or operator of dispensers dispensing cigarettes or other 
tobacco product who shal! operate, maintain or place on location any such dis- 
penser at any location for which the license fee prescribed by G. S. 105-84 has 
not been paid shall become liable for the payment of such license fee. 

(2) (a) In addition to the above annual distributor’s or operator’s license, 
every distributor or operator distributing or operating a dispenser or machine 
designed or used for the dispensing or selling of soft drinks shall apply for and 
obtain from the Commissioner of Revenue a State-wide license for each such dis- 
penser or machine so operated and shall pay therefor an annual tax of $15.00 
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per machine or dispenser: Provided, however, that said annual tax shall be five 
dollars ($5.00) in lieu of fifteen dollars ($15.00), per soft drink machine or dis- 
penser on each soft drink machine or dispenser having a total capacity not in ex- 
cess of 48 bottles or other dispensing units, including those bottles or other dis- 
pensing units stored in such machine or dispenser as well as those in the 
dispensing rack. 

(b) Every person, firm or corporation, operating, maintaining or placing on loca- 
tion any dispenser or machine described in subsection (1) and not required to pro- 
cure a distributor’s or operator’s license under the terms of subsection (1) shall 
apply for and obtain from the Commissioner of Revenue a State-wide license for 
each such dispenser or machine, and shall pay therefor an annual tax as follows: 


Cigarette dispensers or dispensers of other tobacco products ...... $ 5.00 
Drink dispensers having a capacity in excess of 48 bottles or other dispensing 
LEPTIN 5 ea BONN 2 hott, Ripe ager ah age Meee Bc ane OD se Ma Oe 15.00 


Drink dispensers having a capacity not in excess of 48 bottles or other 
dispensing units, including those bottles or other dispensing units 
stored in such machine or dispenser as well as those in the dispensing 


HAIL” Nae ch TERS ln aegis A008 Ray ag tao oe el oh ae AR I, 5.00 
Food or other merchandising dispensers selling products for 5¢ or 

RG mC HMA Maa MKS ee esc ec oe retain ee, PP ae ge ott orc vale not Gs 1.00 
Food or other merchandising dispensers selling products for less than 

SCM TM UI tie Weyer ett re a a ARE ANE T Cod yao Dem NY Ly .50 
ete inom mmacliese a. N tahini #. sieeve sc tres at to) datas an 2.50 


Provided that the tax on food or merchandising dispensers imposed by this 
paragraph (b) shall not apply to dispensers dispensing pear:uts only or to dis- 
pensers dispensing no commodity other than candy containing fifty per cent 
(50%) or more peanuts, or to penny self-service dispensers or machines twenty 
per cent (20%) of the gross revenue from which inures to the benefit of the 
visually handicapped. 

(c) The applicant for jicense under this section shall, in making application 
for license, specify the serial number of the dispenser, or dispensers and of the 
weighing machine, or machines, proposed to be distributed or operated, together 
with a description of the merchandise or service offered for sale thereby, and 
the amount of deposit required by or in connection with the operation of such 
dispenser, or dispensers, and such machine, or machines. The license shall carry 
the serial number to correspond with that on the application, and no such license 
shall under any conditions be transferable to any other dispenser or machine. It 
shall be the duty of the person in whose place of business the dispenser or machine 
is operated or located to see that the proper State license is attached in a con- 
spicuous place on the dispenser or machine before its operation shall commence. 

(d) When application is made under this subsection (2) for license to operate 
a machine dispensing soft drinks or cigarettes or other tobacco products the ap- 
plicant for such license shall pay or cause to be paid the license fee provided 
for under G. S. 105-79 and 105-84, as the case may be. 

(5) Counties, cities, and towns shall not levy or collect any annual distribu- 
tor’s or operator’s occupational license levied for the distribution or operation 
of any of the dispensers or machines described in subsection (1), nor any per 
dispenser or per machine license tax for any machine or dispenser described in 
subsections (i) or (2) of this section, except that counties, cities, and towns 
may levy and collect an annual occupational license from operators of cigarette 
dispensing machines not in excess of $10.00 per annum. 

€1953,4c8 1142; 1955, cc.) 127091344 5) 1957,ec: 1340,1s) 2!) 

Editor’s Note.— 1, 1955, inserted the sentence relating to 

The 1953 amendment, effective June 1, five or more soft drink dispensers begin- 
1953, rewrote subsections (1), (2) and (5). ning in line twenty-two of subsection (1). 

The first 1955 amendment, effective June The second 1955 amendment substituted 


Patel 


§ 105-67 


in line twelve of subsection (1) “5c or 
more” for “less than for 5c,” and in line 
fourteen “less than 5c” for “5c or more.” 
The 1957 amendment changed subsec- 
tion (2) by adding the proviso to para- 
graph (a), and by inserting in paragraph 
(b) much of the matter relating to “Drink 
dispensers”, which prior to the amendment 
read “Drink dispensers 
As the rest of the section was not affected 
by the amendments it is not set out. 
Drink Dispensers.—A bottling company 
which owns and distributes as a part of its 
business a large number of machines for 
distributing its product which it places in 
location with merchants and others under 
agreement, is liable for the occupational 
tax of $100.00 levied under the provisions 


§ 105-67. Security dealers. 


Cited in State v. Carolina Tel. & Tel. 
Co., 243 N. C. 46, 89 S. E. (2d) 802 (1955). 


GENERAL, STATUTES OF Nort CAROLINA 


§ 105-74 


of subsection (1) of this section and is also 
liable for a tax of $15.00 on each such dis- 
tributing machine under subsection (2) of 
this section. Charlotte Coca-Cola Bottling 
Co..v.. chaw,. 232-N4.G,, 307, 550m55mee (2d) 
819 (1950). 

The tax of $15.00 on each’ soft drink dis- 
pensing machine levied by this section ap- 
plies regardless of whether the distributor 
controls the coin box keys and collects the 
intake, paying a fixed rent or share of the 
receipts to the owner of the premises, or 
charges the retailer a fixed amount for 
servicing the machines and permits the re- 
tailer to control the coin box keys and re- 
tain the intake. Charlotte Coca-Cola Bot- 
tling Co. v. Shaw, 232 N. C. 307, 59 S. EB. 
(2d) 819 (1950). 


§ 105-68. Cotton buyers and sellers on commission. 


Stated in Robinson & Hale, Inc. v. 
Shaw, 242 N. C. 486, 87 S. E. (2d) 909 
(1955). 


§ 105-69. Manufacturers, producers, bottlers and distributors of 


soft drinks. 


Stated in Robinson & Hale, Inc. v. 
Shaw, 242 N. C. 486, 87 S. E. (2d) 909 
(1955). 


§ 105-72. Persons, firms, or corporations selling certain oils.—(a) 





Every person, firm, or corporation engaged in the business of selling illuminating 
oil or greases, or benzine, naphtha, gasoline, or other products of like kind shall 
apply for and procure from the Commissioner of Revenue a State license for the 
privilege of conducting such business, and shall pay for the same a tax of two 
dollars and fifty cents ($2.50). 

(1957 ica 154 0NS mn) 

Editor’s Note. — The 1957 amendment 
deleted the words “or lubricating” for- 
merly appearing immediately before the 


word “oil” in line two of subsection (a). 
As only this subsection was changed the 
rest of the section is not set out. 


§ 105-73: Repealed by Session Laws 1957, c. 1340, ss. 2, 9. 


§ 105-74. Pressing clubs, dry cleaning plants, and hat blockers. 

In addition to the annual tax levied in this section, there is hereby levied a tax 
of one per cent (1%) on the gross receipts from supplying dry cleaning, pressing 
and hat blocking services to the public, whether the taxpayer performs the service 
or contracts with other establishments to perform the service or solicits such 
cleaning, pressing or hat blocking on a commission basis, whether performed in 
or solicited from a permanent establishment in this State or from vehicles oper- 
ating in this State. Such dry cleaners, pressers, hat blockers, and solicitors shall 
add to the amount charged each customer, except those exempted herein, one per 
cent (1%) of said amount and this added amount shall be paid by each customer 
as a tax. Provided, the failure of any such dry cleaner, presser, hat blocker or 
solicitor to add, and collect from its customers one per cent (1%) of the amount 
charged its customers shall not relieve said dry cleaner, presser, hat blocker or 
solicitor from liability for the tax herein imposed. Reports shall be made to the 
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Commissioner of Revenue in such form as he may prescribe within the first ten 
days of each month, covering all such gross receipts for the previous month, and 
the tax herein levied shall be paid monthly at the time such reports are made. 
There shali be excluded from the gross receipts taxed under this section, all sales 
to the United States government, the State of North Carolina or any agency or 
subdivision thereof, and sales of charitable or religious organizations or institu- 
tions and hospitals not operated for profit. The one per cent gross receipts tax 
levied by this paragraph shall not be due or payable by dry cleaners, pressers, hat 
blockers or solicitors on that portion of their business upon which three per cent 
(3%) sales tax is due and payable. 

Failure to file reports herein prescribed and pay the tax shown to be due 
thereon, within the time prescribed, shall subject persons, firms or corporations 
taxed hereunder to a penalty of five per centum (5%) per month of the amount 
of tax due from the date the tax is due. If the taxpayer shall refuse to make the 
reports required under this section, then such reports shall be made by the Com- 
missioner or his duly authorized agents from the best information available, and 
such reports shall be prima facie correct for the purpose of this article, and the 
amount of tax due thereby shall be a lien against all the property of the taxpayer 
until discharged by payments, and if payment not be made within thirty days after 
demand therefor by the Commissioner or his duly authorized agents, there shall 
be added not more than one hundred per centum (100%) as damages, together 
with interest at the rate of one per centum (1%) per month from the 
time such tax was due. If such tax be paid within thirty days after notice by the 
Commissioner, then there shall be added not more than ten per centum (10%) 
as damages per month from the time such tax was due until paid. 

The Commissioner for good cause may extend the time for making any report 
required under the provisions of this section, and may grant such additional time 
within which to make such report as he may deem proper, but the time for filing 
any such report shall not be extended beyond the fifteenth day of the month next 
succeeding the regular due date of such report. If the time for filing a report be ex- 
tended, interest at the rate of one-half of one per centum (% of 1%) per month 
from the time the report was required to be filed to the time of payment shall be 
added and paid. 

(195/,<cr 1340; sv 2.) 

Editor’s Note.—The 1957 amendment in- ‘Definitions.’ As the rest of the sec- 
serted the above three paragraphs follow- tion was not changed only the new para- 
ing the fourth paragraph and immediately graphs are set out. 
preceding the paragraph beginning with 


§ 105-82. Pianos, organs, victrolas, records, radios, accessories.— 
Every person, firm or corporation engaged in the business of selling, offering or 
ordering for sale, repairing or servicing any of the articles hereinafter enumerated 
in this section shall apply for and obtain from the Commissioner of Revenue a 
State license for the privilege of conducting such business and shall pay for each 
license the following tax: 

For pianos and/or organs, graphaphones, victrolas, or other instruments using 
discs or cylinder records, and/or the sale of records for either or all of these in- 
struments, television sets, television accessories and repair parts, radios or radio 
accessories and repair parts, including radios designed for exclusive use in auto- 
mobiles, an annual license tax of ten dollars ($10.00) ; provided, that persons li- 
censed under this section shall not be required to procure a license under G. S. 
105-89 by reason of being engaged in the business of selling, installing, or servic- 
ing automobile radios. 

(A9575, 6911340) ‘9:'2.) 

Editor’s Note.— through (c) were not changed they are not 

The 1957 amendment rewrote the first set out. 
twOuDiabagci apis... As) paractaphs s(a) 
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§ 105-83. Installment paper dealers. 


(b) In addition to the tax levied in subsection (a) of this section, such per- 
son, firm, or corporation shall submit to the Revenue Commissioner quarterly on 
the first day of January, April, July, and October of each year, upon forms pre- 
scribed by the said Commissioner, a full, accurate, and complete statement, veri- 
fied by the officer, agent, or person making such statement, of the total face value 
of the installment paper, notes, bonds, contracts, evidences of debt, and/or other 
securities described in this section dealt in, bought and/or discounted within the 
preceding three months and, at the same time, shall pay a tax of two hundred and 
seventy-five thousandths of one per cent of the face value of such obligations 
dealt in, bought and/or discounted for such period. 

(1957, ye251840\Fem2s) 

Editor’s Note—The 1957 amendment 
substituted the words “two hundred and 
seventy-five thousandths of one per cent” 
for “one third of one per cent” near the 


end of subsection (b). As only this subsec- 
tion was changed the rest of the section 
is not set out. 


§ 105-89. Automobiles, wholesale supply dealers and service sta- 
tions. 
In unincorporated communities and in cities or towns of less than 2,500 
POpulation yer we ee ae ‘erent Saray 4 Aen ees AR Hinite sei .. $10.00 
(1053, 0Ce L302) seaec a) 


Editor’s Note.— 

The 1953 amendment, effective July 1, 
1953, substituted the words “unincorpo- 
rated communities and in” for the words 


of the table of license rates in subsection 
(1). As only this line was affected by the 
amendment the rest of the section is not 
SCt_ Out. 


“rural sections and/or” in the first line 


§ 105-90. Emigrant and employment agents.—(a) No person other 
than the North Carolina Employment Security Commission shall engage in the 
business of emigrant agent in this State without first having obtained a license 
therefor from the Commissioner of Revenue and the county treasurer of each 
county in which he solicits emigrants. The term “emigrant agent” as used in 
this section, shall be construed to mean any person engaged in the business of 
hiring laborers or soliciting emigrants in this State to be employed beyond the 
limits of the State or any person engaged in hiring laborers or soliciting laborers 
in this State to be employed beyond the limits of the State in farm labor, whether 
in the employ of the emigrant agent or otherwise. Any person shall be entitled 
to State and county license, which shall be good for one year, upon payment to 
the Commissioner ef Revenue for the use of the State of five hundred dollars 
($500.00) for each county in which he operates or solicits emigrants for eack 
year so engaged and upon payment into the county treasury of each county in 
which he operates or solicits emigrants, for the use of each such county, of one 
thousand dollars ($1,000.00) for each year so engaged. Any person other than 
the North Carolina Employment Security Commission acting as an emigrant agent 
without having first obtained such license shall be guilty of a misdemeanor and, 
upon conviction, shall be punished by a fine or imprisonment in the discretion 
of the court. and in addition to such fine or imprisonment the court may, in its dis- 
cretion, require the defendant to purchase the State and county licenses herein 
provided. 

(b) Every person, firm, or corporation who or which engages in the business 
of securing employment for a person or persons and charging therefor a fee, 
commission, or other compensation shall apply for and obtain from the Commis- 
sioner of Revenue a State license for the privilege of engaging in such business 
in this State, and shall pay for such license the following annual tax for each 
location in which such business is carried on: 
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In unincorporated communities and in cities and towns of less than 


2 Oe POpulatiOliwer aa tan ae, ott ack ae, en ANIM ee ie, $100.00 
In cities or towns of 2,500 and less than 5,000 population ........ 200.00 
In cities or towns of 5,000 and less than 10,000 population ........ 300.00 
In cities or towns of 10, 000 or more population ........... clotaee ans 500.00 


Provided, that this section shall not apply to any employment agency operated 
by the federal government the State, any county or municipality, or whose sole 
business is procuring employees for work in the production and harvesting of farm 
crops within the State: And provided further, that under this section the tax on 
any employment agency whose sole business is the placement of teachers and/or 
other schoo] employees and which has been approved by the State Superintendent 
of Public Instruction shall be twenty-five dollars ($25.00): Provided further, 
that the tax on employment agencies where the sole business is the placement of 
domestic servants or unregistered nurses for employment within the State shall 
be twenty-five dollars ($25.00). 


(1) Any person, firm, or corporation violating the provisions of this sub- 
section shall be guilty of a misdemeanor and fined, in addition to other penalties, 
not less than one thousand dollars ($1,000.00) and/or imprisoned, in the dis- 
cretion of the court. 

(2) Counties, cities and towns may levy a license tax on the business taxed 
under this subsection not in excess of that levied by the State. (1939, c. 158, 
Beets O40 aC.035 31953, c, .12375:9s81-32) 

Editor’s Note.— only to emigrant agents who hire labor or 

The 1953 amendment rewrote subsection ' solicit emigrants for employment in a state 
(a), renumbered former subsections (c) having a law substantially similar to the 
and (d) as paragraphs (1) and (2) of sub- provisions of this act.” From this it would 


section (b) and substituted “subsection” seem that G. S. 105-90, as it appears in the 
for “section” in each of said paragraphs. recompiled volume, remains in effect as to 
Section 4 of the amendatory act provides: emigrant agents other than those men- 


“The provisions of this act shall apply tioned in section 4 of the amendatory act. 


§ 105-91. Plumbers, heating contractors, and electricians.—Every 
person, firm, or corporation engaged in the business of a plumber, installing 
plumbing fixtures, piping or equipment, steam or gas fitter, or installing hot-air 
heating systems, or installing electrical equipment, or offering to perform such 
services, shall apply for and obtain from the Commissioner of Revenue a State- 
wide license for the privilege of engaging in such business, and shall pay for 
such license the following tax based on population: 


Municipalities of less than 2,000 population ..... Ber onion Sea des $ 7.50 
Municipalities of 2,000 and less than 5,000 population Ra co are a aoa $2150 
Municipalities of 5, 000 and less than 10,000 population .......... 15.00 
Municipalities of 10,000 and less than 20,000 population .......... L750 
Municipalities of 20,000 and less than 30,000 population .......... 2250 
Municipalities of 30,000 and less than 50,000 population .......... 30.00 
iviciierpalities: of 250,000 come more tas tekate walols oh ane os sie lays ae 40.00 


If any person, firm, or corporation, required to be licensed under the provi- 
sions of this section, engages in said business in two or more cities or towns, 
such person, firm, or corporation shall procure a license based on the population 
of the largest city or town in which the business taxed under this section is 
carried on; however, after a basic tax has been paid, in accordance with the 
above schedule, same shall apply as a credit when a higher tax is required. 

Provided, that when an individual required to be licensed under this section 
employs only one additional person the tax shall be one-half: Provided further, 
that any person, firm, or corporation engaged exclusively in the businesses 
enumerated in and licensed under this section shall not be liable for the tax 
provided in G. S. 105-54 to 105-56. All plumbing inspectors in cities or towns 
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shall make a monthly report to the Commissioner of Revenue of all installation 
or repair permits issued for plumbing or heating. 

With respect to electricians and electrical contractors, a license procured under 
this section shall cover the installation of electrical equipment, fixtures and wiring 
in or upon the consumer’s premises, or on the “custome’s side’ of the point 
of delivery of electric service, but shall not cover the installation of or service 
to transmission or distribution lines or work on the “distributor’s side” of the 
point of delivery of electric service. With respect to plumbers and plumbing con- 
tractors, a license procured under this section shall cover plumbing work and 
plumbing installations in buildings and upon the premises upon which the build- 
ings are situated and up to the connection with the sewer or water mains, but 
shall not cover the construction of or work upon water or sewer systems or mains. 

Counties shall not levy any license tax on the business taxed under this section, 
but any city or town may levy a license tax not in excess of the base license tax 
which would be levied by the State if such city or town was the only city or town 
in which the licensee engaged in business. 

(1939, c. 158, s, 155-1945, 'c¢. 708, s. 2; 1951, c. 643.%s. 2; 1953, yemeoimomecn) 

Editor’s Note.— effective June 1, 1953, rewrote the section. 

The 1951 amendment inserted the next For brief comment on the 1953 amend- 
to last paragraph and the 1953 amendment, ment, see 31 N. C. Law Rev. 434, 


§ 105-96. Marble yards. 


Counties shall not levy any license tax on the business taxed under this section, 
and only the city or town in which the principal office, branch office or plant of any 
such business is located may levy a license tax on the business taxed under this 
section. No license tax levied by a city or town on the business taxed under 
this section shall be greater in amount than the tax herein levied by the State. 
(1939 cm 1 oS ssl GUsel o> ce o5,) 

Editor's Note. — The 1951 amendment the section was not affected by the amend- 
rewrote the last paragraph. As the rest of ment it is not set out. 


§ 105-102. Junk dealers.—Every person, firm, or corporation engaged 
in the business of buying and/or selling or dealing in what is commonly known 
as junk, including scrap metals, glass, waste paper, waste burlap, waste cloth, 
and cordage of every nature, kind and description, shall apply for and obtain 
from the Commissioner of Revenue a State license for the privilege of engaging 
in such business in this State and shall pay for such license an annual tax for 
each location where such business is carried on, according to the following 
schedule: 


In unincorporated communities and in cities or towns of less than 2,500 


Populations ws, vs -HAe Roe eres sects se halcls Se A ee $ 25.00 
In cities or towns of 2,500 and less than 5,000 population ............ 30.00 
In cities or towns of 5,000 and less than 10,000 population ............ 50.00 
In cities or towns of 10,000 and less than 20,000 population .......... 75.00 
In cities or towns of 20,000 and less than 30,000 population .......... 100.00 
Inscities-orstowns,of 30,000) population ori moresas aL)... ee eee 125.00 


Provided, that if any person, firm, or corporation shall engage in the business 
enumerated in this section within a radius of two miles of the corporate limits of 
any city or town in this State, he or it shall pay a tax based on the population of 
such city or town according to the schedule above set out: Provided further, that 
any person, firm or corporation engaged in the business enumerated in this sec- 
tion who does not maintain an established place of business in this State and who 
buys and/or sells or disposes of junk and other waste materials purchased or 
collected in this State shall be liable for the license tax herein imposed upon the 
same basis as if such person, firm or corporation maintained a place of business 
in each county and municipality where such activity is carried on. 
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Counties, cities and towns may levy a license tax not in excess of one-half of 
that levied by the State; provided, however, that any person, firm or corpora- 
tion dealing solely in waste paper shall not be liable for said tax; and provided 
further, the licenses levied herein shall apply to persons engaged in the collec- 
tion of scrap, who maintain no regular place of business, and further that salvage 
committees operating, under State or federal sponsorship, community scrap 
yards where personal profit does not accrue, shall not be required to pay license 
under this section. (1939, c. 158, s. 168; 1943, c. 400, s. 221949 Ter 530 ssrek, 
2; 1957, c. 949.) 


Editor’s Note.— ing between “shall” and “apply” in line 


The 1957 amendment deleted the words 
“otherwise than to licensed junk dealers or 
manufacturers in this State” formerly ap- 
pearing immediately after “State” in line 
eight of the second paragraph. The amend- 
ment also changed the last paragraph by 


four and by striking out the words “but 
sell only to licensed dealers or manufac- 
turers in this State’ formerly appearing 
after “business” in line five. 

Stated in Hinshaw v. McIver, 244 N. C. 
256, 93S. E. (2d) 90 (1956). 


deleting the word “not” formerly appear- 


§ 105-102.1. Certain cooperative associations.—(a) Every coopera- 
tive marketing association operating solely for the purpose of marketing the 
products of its members or other farmers, which operations may include activi- 
ties which are directly related to such marketing activities, and turning back to 
them the proceeds of sales, less the necessary operating expenses of the associa- 
tion, including interest and dividends on capital stock, on the basis of the quan- 
tity of product furnished by them, and every mutual ditch or irrigation associa- 
tion, mutual or cooperative telephone association or company, mutual canning 
association, cooperative breeding association, or like organizations or associations 
of a purely local character deriving receipts solely from assessments, dues or fees 
collected from members for the sole purpose of meeting expenses, shall apply 
for and obtain from the Commissioner of Revenue a State license for the privilege 
of engaging in such business in this State, and shall pay for such license an an- 
nual tax of ten dollars ($10.00), but shall not be required to pay any other tax 
levied by the provisions of this article. 

(b) Counties, cities and towns may not levy any license tax upon such coopera- 
tive marketing associations. (1955, c. 1313, s. 1; 1957,'c, 1340; s. 2.) 

Editor’s Note.— The 1957 amendment clude activities which are directly related 
inserted, after “farmers” in line three, the to such marketing activities.” 
following words “which operations may in- 


Administrative Provisions of Schedule B. 


§ 105-109. Engaging in business without a license. 


(e) The provisions of this section for the collection of delinquent license taxes 
shall apply to license taxes levied by the cities and towns of this State under au- 
thority of this article, or any other provision of law, in the same manner and to 
the same extent as they apply to taxes levied by the State and counties of this 
State: Provided, the municipal officer charged with the duty of collecting mu- 
nicipal taxes may exercise the powers vested in the sheriff by this section. (1939, 
Oil osn cos 1957,-C21009.) 

Editor’s Note.— The 1957 amendment 
added subsection (e). As the rest of the 
section was not changed it is not set out. 


ARTICLE 3. 
Schedule C. Franchise Tax. 


§ 105-116. Franchise or privilege tax on electric light, power, street 
railway, street bus, gas, water, sewerage, and other similar public serv- 
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ice companies not otherwise taxed.—(1) Every person, firm, or corporation, 
domestic or foreign, other than municipal corporations, engaged in the business 
of furnishing electricity, electric lights, current, power or piped gas, or owning 
and/or operating a water or public sewerage system, or owning and/or operat- 
ing a street railway, street bus or similar street transportation system for the trans- 
portation of freight or passengers for hire, shall, within thirty days after the first 
day of January, April, July and October of each year, make and deliver to the 
Commissioner of Revenue, upon such forms and blanks as required by him, a report 
verified by the oath of the officer or authorized agent making such report and state- 
ment, containing the following information: 

(3) On every such person, firm or corporation there is levied an annual fran- 
chise or privilege tax of six per cent (6%), payable quarterly, of the total gross re- 
ceipts derived from such business within this State, after the deductions allowed as 
herein provided for, which said tax shall be for the privilege of carrying on or en- 
gaging in the business named in this State, and shall be paid to the Commissioner 
of Revenue at the time of filing the report herein provided for: Provided, the tax 
upon privately owned water companies shall be four per cent (4%) of the total 
gross receipts derived from such business within this State: Provided further, the 
tax on gas companies shall be at the rate of four per cent (4%) upon the first 
twenty-five thousand dollars ($25,000.00) of the total gross receipts from piped 
gas, and the tax on all gross receipts in excess of twenty-five thousand dollars 
($25,000.00) from piped gas shall be at the rate of six per. cent): (6% )e8 sero 
vided further, the tax on street bus or similar street transportation system for 
the transportation of passengers for hire shall be at the rate of one and one-half 
per cent (1%%). 

CU Ol Ce OF Spas tro Ml oo CMO, S241 057, c,01 040.25) S) 

Editor’s Note. — The 1957 amendment substituted “one 


The 1951 amendment, effective April 9, 
1951, inserted in line three of the first para- 
graph of subsection (1) the word “piped”, 
and inserted the words “from piped gas” 
in the last proviso in subsection (3). 

The 1955 amendment, effective July al. 
1955, added the proviso at the end of sub- 
section (3). 


and one-half per cent (1%%)” for “three 
per cent (3%)” at the end of subsec- 
tion (3). 

As the rest of the section was not changed 
by the amendments only the first para- 
graph of subsection (1) and all of subsec- 
tion (3) are set out. 


§ 105-119. Franchise or privilege tax on telegraph companies. 


(2) On every such person, firm or corporation there is hereby levied an annual 
franchise or privilege tax of six per cent (6%) of the total gross receipts derived 


from business within this State. 


Such gross receipts shall include all charges for 


services, all rentals, fees, and all other similar charges from business which both 
originates and terminates in the State of North Carolina, whether such business in 


the course of transmission goes outside this State or not. 


The tax herein levied 


shall be for the privilege of carrying on or engaging in the business named in this 
State, and shall be paid to the Commissioner of Revenue at the time of filing the 


report herein provided for. 


(5) Counties shall not levy a franchise, privilege, or license tax on the business 
taxable under this section, and municipalities may levy the following license tax: 


Less than 5,000 population 
5,000 and less than 10,000 population 


10,000 and less than 20,000 population 


20,000 population and over 


tion (2) the former proviso which read as 
follows; “Provided, that the tax on the first 


eoeeeeeeevee 


one thousand dollars ($1,000.00) of gross 
receipts of any such telegraph company 
shall be at the rate of four per cent (4%), 
and all gross receipts in excess of said first 
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one thousand dollars ($1,000.00) shall be the imposition of any tax upon interstate 
taxed at the rate of six per cent (6%).” commerce.” 

The 1957 amendment deleted from sub- As only subsections (2) and (5) were 
section (5) the provision that “Nothing in changed the rest of the section is not set 
this section shall be construed to authorize out. 


§ 105-122. Franchise or privilege tax on domestic and foreign cor- 
porations.—(1) Every corporation, domestic and foreign, incorporated, or, by 
any act, domesticated under the laws of this State, except as otherwise provided 
in this article or schedule, shall, on or before the thirty-first day of July of each 
year, make and deliver to the Commissioner of Revenue in such form as he may 
prescribe a full, accurate and complete report and statement signed by either its 
president, vice president, treasurer, assistant treasurer, secretary or assistant 
secretary, containing such facts and information as may be required by the Com- 
missioner of Revenue as shown by the books and records of the corporation at 
the close of its last calendar or fiscal year next preceding July thirty-first of the 
year in which report is due. 

There shall be annexed to the return required by this subsection the affirma- 
tion of the officer signing the return in the following form: “I hereby 
affirm that this return, including the accompanying schedules and statements (if 
any) have been examined by me, and, to the best of my knowledge and belief, 
is true and complete and is made in good faith covering the taxable period stated, 
pursuant to the Revenue Act of 1939, as amended, and the regulations issued 
under authority thereof, and that this affirmation is made under the penalties 
prescribed by law.” Any individual who wilfully makes and subscribes a return 
which he does not believe to be true and correct as to every material matter, 
shall be guilty of a misdemeanor, and, upon conviction thereof, shall be punished 
by a fine not to exceed one thousand dollars ($1,000.00) or by imprisonment not 
to exceed six months, or both, in the discretion of the court. 

(2) Every such corporation taxed under this section shall determine the total 
amount of its issued and outstanding capital stock, surplus and undivided profits ; 
no reservation or allocation from surplus or undivided profits shall be allowed 
other than for definite and accrued legal liabilities, except as herein provided; taxes 
accrued, dividends declared and reserves for depreciation of tangible assets as per- 
mitted for income tax purposes shall be treated as deductible liabilities. There 
shall also be treated as a deductible liability reserves for the entire cost of any 
sewage or waste treatment plant, including waste lagoons, and pollution abate- 
ment equipment purchased or constructed and installed which reduces the amount 
of water pollution resulting from the discharge of sewage and industrial wastes 
or other polluting materials or substances into streams, lakes, or rivers, upon 
condition that the corporation claiming such deductible liability shall furnish to 
the Commissioner a certificate from the State Stream Sanitation Committee cer- 
tifying that said Committee has found as a fact that the waste treatment plant or 
pollution abatement equipment purchased or constructed and installed as above 
described has actually been constructed and installed and that such plant or 
equipment complies with the requirements of said Committee with respect to such 
plants or equipment, that such plant or equipment is being effectively operated in 
accordance with the terms and conditions set forth in the permit, certificate of 
approval, or other document of approval issued by the State Stream Sanitation 
Committee, and that the primary purpose thereof is to reduce water pollution 
resulting from the discharge of sewage and waste and not merely incidental to 
other purposes and functions; such deductible liability shall be allowed only 
with respect to such pollution abatement plants or equipment constructed or in- 
stalled on or after January 1, 1955. Treasury stock shall not be considered in 
computing the capital stock, surplus and undivided profits as the basis for 
franchise tax, but shall be excluded proportionately from said capital stock, 
surplus and undivided profits as the case may be upon the basis and to the extent 
of the cost thereof. 
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Every corporation doing business in this State which is a parent, subsidiary, or 
affiliate of another corporation shall add to its capital stock, surplus and undivided 
profits all indebtedness owed to or endorsed or guaranteed by a parent, subsidiary 
or affiliated corporation as a part of its capital used in its business and as a part of 
the base for franchise tax under this section. The term “indebtedness” as used 
in this paragraph shall include all loans, credits, goods, supplies or other capital of 
whatsoever nature furnished by a parent, subsidiary, or affiliated corporation. The 
terms “parent,” “subsidiary,” and “affiliate”? as used in this paragraph shall have 
the meaning specified in § 105-143. If any part of the capital of the creditor cor- 
poration is capital borrowed from a source other than a parent, subsidiary or af- 
filiate, the debtor corporation, which is required under this paragraph to include 
in its tax base the amount of debt by reason of being a parent, subsidiary, or af- 
filiate of the said creditor corporation, may deduct from the debt thus included a 
proportionate part determined on the basis of the ratio of such borrowed capital as 
above specified of the creditor corporation to the total assets of the said creditor 
corporation. Further, in case the creditor corporation as above specified is also 
taxable under the provisions of this section, such creditor corporation shall be al- 
lowed to deduct from the total of its capital, surplus and undivided profits the 
amount of any debt owed to it by a parent, subsidiary or affiliated corporation to 
the extent that such debt has been included in the tax base of said parent, subsidiary 
or affiliated debtor corporation reporting for taxation under the provisions of this 
section. 

In determining the total amount of the capital stock, surplus and undivided 
profits, as herein defined, effect shall be given to the final judgment of any court 
approving a corporate reorganization entered prior to July first of any calendar 
year and since the close of the corporation’s last calendar or fiscal year next pre- 
ceding. 

(3) After ascertaining and determining the amount of its capital stock, surplus 
and undivided profits, as herein provided, every such corporation permitted to do 
business in this State shall aifocate to such business in this State a proportion of 
the total amount of its capital stock, surplus and undivided profits as herein de- 
fined, according to the following rules: 


(A) Where the principal business of the corporation part of which is conducted 
in this State is the manufacture, production or sale of tangible personal property 
the total amount of capital stock, surplus and undivided profits of such corpora- 
tion shall be apportioned to North Carolina on the basis of the ratio obtained by 
taking the arithmetical average of the following three ratios, except, that where 
the items of property and payroll described in paragraphs (a) and (b) of this 
subdivision are both 100 per cent attributable to North Carolina (resulting in 100 
per cent ratios) the total amount of capital stock, surplus and undivided profits 
of such corporation shall be attributable to North Carolina unless such corpo- 
ration is taxed upon its net income under the laws of some other state or states 
or would be taxed upon its net income by some other state or states if such other 
state or states had the income tax laws of North Carolina: 

(a) Property—The ratio of the value of real estate and tangible personal prop- 
erty used by such corporation in this State at the close of the income year of 
such corporation to the value of the entire real estate and tangible personal prop- 
erty used by it everywhere at the close of the income year of such corporation, as 
defined in G. S. 105-132, except that inventories of goods, wares and merchan- 
dise shall be valued on the basis of a monthly or other periodic average during 
the income year of such corporation. If the taxpayer does not take or keep rec- 
ords of monthly or other periodic inventories, or, if in the opinion of the Com- 
missioner of Revenue the method and time of taking such inventories does not 
accurately reflect the true average inventory, the Commissioner shall determine 


the proper amount from such information as may be available. As used in this 
paragraph; 
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(i) The words “tangible personal property” shall mean corporeal property 
such as machinery, tools, implements, goods, wares and merchandise, and shail 
not mean cash on hand or in bank, shares of stock, bonds, notes, accounts re- 
ceivable, credits, special privileges, franchises, good will, evidence of an interest 
in property or evidences of debt. 

(ii) The word “value” as applied to property owned other than inventories 
shall mean original cost plus additions and improvements less reserve for de- 
preciation, unless in the opinion of the Commissioner of Revenue the peculiar 
circumstances in any case justify a different basis, in which event the Commis- 
sioner may construe “value” to mean fair market value. Inventories shall be 
valued in accordance with the accounting practice of the corporation, unless in 
the opinion of the Commissioner of Revenue a different method is required in 
order to better reflect the business conducted by the corporation in this State. 
In determining the value of property no deductions shall be made for encum- 
brances thereon. 

(iii) The words “property used’’ shall include all real estate and all tangible 
personal property owned, leased or rented by the corporation at the close of the 
income year, as defined in G. S. 105-132, except that any property not connected 
with the business of the corporation part of which is conducted within North 
Carolina shall be excluded from both the numerator and denominator of the ratio. 

(iv) The word “value” as applied to real estate rented or leased shall mean 
the net annual rental rate multiplied by 8, and as applied to tangible personal 
property rented or leased the word “value” shall mean the net annual rental rate 
multiplied by such figure for each type of property as the Commissioner shall 
direct, The net annual rental rate shall mean the gross annual rental rate paid 
by the taxpayer less the gross annual rental rate received by the taxpayer for 
subrentals of real estate. 


(b) Payrolls—The ratio of all salaries, wages, commissions and other per- 
sonal service compensation paid or incurred by the taxpayer in connection with 
the trade or business of the taxpayer in this State during the income year as 
defined in G. §. 105-132 to the total salaries, wages, commissions and other per- 
sonal service compensation paid or incurred by the taxpayer in connection with 
the entire trade or business of the taxpayer wherever conducted during the in- 
come year, For the purposes of this section, all such compensation to employees 
chiefly working at, sent out from or chiefly connected with an office, agency or 
place of business of the taxpayer in this State shall be deemed to be in connec- 
tion with the trade or business of the taxpayer in this State; all such compensa- 
tion to general executive officers having company-wide authority shall be ex- 
cluded from the numerator and the denominator of the ratio, and all such 
compensation in connection with income separately allocated under the provisions 
of this section shall be excluded from the numerator and the denominator of the 
ratio. 


(c) Sales.—The ratio of sales made by such corporation during the income 
year as defined in G, §. 105-132 which are attributable to North Carolina to the 
total sales made by such corporation everywhere during the income year. 

For purposes of this subsection sales attributable to North Carolina shall be 
all sales where the goods, merchandise or property is received in this State by 
the purchaser. In the case of delivery of goods by common carrier or by other 
means of transportation, including transportation by the purchaser, the place at 
which the goods are ultimately received after all transportation has been com- 
pleted shall be considered as the place at which the goods are received by the 
purchaser. Provided that direct delivery into this State by the taxpayer to a 
person or firm designated by a purchaser from within or without the State shall 
constitute delivery to the purchaser in this State. The word “sales” as used in 
this subsection shall be construed to include rentals of tangible personal property 
the rentals from which are not separately allocated under subsection (4) of G. 
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S. 105-134, such rentals to be attributed to North Carolina if the property is 
located in North Carolina. * 

(B) Where the principal business of the corporation, part of which is con- 
ducted in this State is other than those in subdivision (A) of this subsection the 
corporation shall apportion the total amount of its capital stock, surplus and un- 
‘divided profits to North Carolina by the use of the ratio of the gross receipts in 
this State during the income year as defined in G. S. 105-132 to gross receipts of 
the company everywhere. For purposes of this paragraph “gross receipts” shall 
mean all receipts from whatever source received except that gross receipts from 
sources the net income from which is separately allocated under subsections (1) 
through (5) of G. S. 105-134 shall be excluded from both the numerator and 
the denominator of the ratio. 

(C) If any corporation believes that the method of allocation or apportionment 
hereinbefore described as administered by the Commissioner of Revenue has oper- 
ated or will so operate as to subject it to taxation on a greater portion of its capi- 
tal stock, surplus and undivided profits than is reasonably attributable to business 
within the State, it shall be entitled to file with the Tax Review Board a petition 
setting forth the facts upon which its belief is based and its argument with re- 
spect to the application of the allocation formula. This petition shall be filed in 
such form and within such time as the Tax Review Board may prescribe. The 
Board shall grant a hearing thereon. At least three members of the Tax Review 
Board shall attend any hearing pursuant to such petition. In such cases the Tax 
Review Board’s membership shall be augmented by the addition of the Commis- 
sioner of Revenue, who shall sit as a member of said Board with full power to 
participate in its deliberations and decisions with respect to petitions filed under 
the provisions of this section. An informal record containing in substance the 
evidence, contentions and arguments presented at the hearing shall be made. All 
members of the augmented Tax Review Board shall consider such evidence, 
contentions and arguments, and the decision thereon shall be made by a majority 
vote of the augmented Board. If the Board shall find that the application of the 
allocation formula subjects the corporation to taxation on a greater portion of 
its capital stock, surplus and undivided profits than is reasonably attributable to 
its business within this State: 


(a) If the corporation shall employ in its books of account a detailed allocation 
of receipts and expenditures which reflects more clearly than the applicable al- 
location formula or alternative formulas prescribed by this section the portion of 
the capital stock, surplus and undivided profits attributable to the business within 
this State, application for permission to base the return upon the taxpayer’s books 
of account shall be considered by the Tax Review Board. The Board shall be 
authorized to permit such separate accounting method in lieu of applying the ap- 
plicable allocation formula if the Board deems such method proper as best re- 
flecting the portion of the capital stock, surplus and undivided profits attributable 
to this State. 

(b) If the corporation shall show that any other method of allocation than the 
applicable allocation formula or alternative formulas prescribed by this section 
reflects more clearly the portion of the capital stock, surplus and undivided profits 
attributable to the business within this State, application for permission to base 
the return upon such other method shall be considered by the ‘ax Review Board. 
The application shall be accompanied by a statement setting forth in detail, with 
full explanations, the method the taxpayer believes will more nearly reflect the 
portion of its capital stock, surplus and undivided profits attributable to the busi- 
ness within this State. If the Board shall conclude that the allocation formula 
and the alternative formulas prescribed by this section allocate to this State a 
greater portion of the capital stock, surplus and undivided profits of the corpora- 
tion than is reasonably attributable to business within this State, it shall deter- 
mine the allocable portion by such other method as it shall find best calculated to 
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assign to this State for taxation the portion reasonably attributable to its busi- 
ness within this State. 

There shall be a presumption that the appropriate allocation formula reason- 
ably attributes to this State the portion of the corporation’s capital stock, surplus 
and undivided profits reasonably attributable to its business in this State and the 
burden shall rest upon the corporation to show the contrary. The relief herein 
authorized shall be granted by the Board only in cases of clear, cogent and con- 
vincing proof that the petitioning taxpayer is entitled thereto. No corporation 
shall use any alternative formula or method other than the applicable allocation 
formula provided by statute in making a franchise tax report or return to this 
State except upon order in writing of the Board and any return in which any al- 
ternative formula or other method other than the applicable allocation formula 
prescribed by statute is used without the permission of the Board, shall not be 
a lawful return. 

When the Board determines, pursuant to the provisions of this article, that an 
alternative formula or other method more accurately reflects the portion of the 
capital stock, surplus and undivided profits allocable to North Carolina and ren- 
ders its decision with regard thereto, the corporation shall allocate its capital stock, 
surplus and undivided profits for future years in accordance with such determi- 
nation and decision of the Board so long as the conditions constituting the basis 
upon which the decision was made remain unchanged or until such time as the 
business method of operation of the corporation changes. Provided, however, 
that the Commissioner of Revenue may, in his discretion, with respect to any sub- 
sequent year, require the corporation to furnish information relating to its prop- 
erty, operations and activities. 


A corporation which proposes to do business in this State may file a petition 
with the Board setting forth the facts upon which it contends that the applicable 
allocation formula will allocate a greater portion of the corporation’s capital stock, 
surplus and undivided profits to North Carolina than will be reasonably attribut- 
able to its proposed business within the State. Upon a proper showing in accord- 
ance with the procedure described above for determination by the Board, the 
Board may authorize such corporation to allocate its capital stock, surplus and 
undivided profits to North Carolina on the basis prescribed by the Board under 
the provisions of this section for such future years as the conditions constituting 
the basis upon which the Board’s decision is made remain unchanged and the 
business operations of the corporation continue to conform to the statement of 
proposed methods of business operations presented by the corporation to the 
Board. 

When the Commissioner of Revenue asserts liability under the formula adjust- 
ment decision of the Tax Review Board, an aggrieved taxpayer may pay the tax 
under protest and bring a civil action for recovery under the provisions of G. 
S. 105-241.4. 

(D) The proportion of the total capital stock, surplus and undivided profits 
of each such corporation so allocated shall be deemed to be the proportion of the 
total capital stock, surplus and undivided profits of each such corporation used in 
connection with its business in this State and liable for annual franchise tax under 
the provisions of this section. 


(4) After determining the proportion of its total capital stock, surplus and un- 
divided profits as set out in subsection (3) of this section, which amount so deter- 
mined shall in no case be less than the total assessed value (including total gross 
valuation returned for taxation of intangible personal property) of all the real and 
personal property in this State of each such corporation for the year in which re- 
port is due nor less than its total actual investment in tangible property in this 
State, every corporation taxed under this section shall annually pay to the Commis- 
sioner of Revenue, at the time the report and statement are due, a franchise or 
privilege tax, which is hereby levied, at the rate of one dollar and fifty cents ($1.50) 
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per one thousand dollars ($1,000.00) of the total amount of capital stock, surplus 
and undivided profits as herein provided. The tax imposed in this section shall in 
no case be less than ten dollars ($10.00) and shall be for the privilege of carrying 
on, doing business, and/or the continuance of articles of incorporation or domes- 
tication of each such corporation in this State: Provided, that the basis for the 
franchise tax on all corporations, eighty per cent (80%) of whose outstanding 
capital stock is owned by persons or corporations to whom or to which such stock 
was issued prior to January 1, 1935, in part payment or settlement of their respec- 
tive deposits in any closed bank of the State of North Carolina, shall be the total 
assessed value of the real and tangible personal property of such corporation in this 
State for the year in which report and statement is due under the provisions of 
this section. The term “total actual investment in tangible property” as used in 
this section shall be construed to mean the total original purchase price or con- 
sideration to the reporting taxpayer of its tangible properties, including real estate, 
in this State plus additions and improvements thereto less reserve for depreciation 
as permitted for income tax purposes, and also less any indebtedness incurred and 
existing by virtue of the purchase of any real estate and any permanent improve- 
ments made thereon. In computing “total actual investment in tangible personal 
property” there shall also be deducted reserves for the entire cost of any sewage 
or waste treatment plant, including waste lagoons, and pollution abatement equip- 
ment purchased or constructed and installed which reduces the amount of water 
pollution resulting from the discharge of sewage and industrial wastes or other 
polluting materials or substances into streams, lakes, or rivers, upon condition 
that the corporation claiming such deduction shall furnish to the Commissioner 
a certificate from the State Stream Sanitation Committee certifying that said 
Committee has found as a fact that the waste treatment plant or pollution abate- 
ment equipment purchased or constructed and installed as above described has 
actually been constructed and installed and that such plant or equipment complies 
with the requirements of said Committee with respect to such plants or equipment, 
that such plant or equipment is being effectively operated in accordance with the 
terms and conditions set forth in the permit, certificate of approval, or other docu- 
ment of approval issued by the State Stream Sanitation Committee, and that the 
primary purpose thereof is to reduce water pollution resulting from the discharge 
of sewage and waste and not merely incidental to other purposes and functions; 
such deduction shall be allowed only with respect to such pollution abatement 
plants or equipment constructed or installed on or after January 1, 1955. 

In determining the total tax payable by any corporation under this section and 
under § 105-115 there shall be allowed as credit on such tax the amount of intan- 
gible tax paid during the preceding franchise tax year on bank deposits under the 
provisions of § 105-199, except that the minimum tax herein provided shall not be 
less than the ten dollars ($10.00) elsewhere specified. 

(5) The report, statement and tax required by this section shall be in addition to 
all other reports required or taxes levied and assessed in this State. 

Counties, cities and towns shall not levy a franchise tax on corporations taxed 
under this section. (1939, c. 158, s. 210; 1941, c. 50, s. 4; 1943, c. 400, s. 3; 1945, 
a 7085's. 35 1947, c. 501, s. 3, 1951, c. 643, s. 3: 1953, .c. 1302, 531955 nem 
SM er P08 / 19572) C1340, 15.23.) 


Editor’s Note.— (A), (B) and (C) of subsection (38). 


The 1951 amendment, effective April 9, 
1951, rewrote this section. 

The 1953 amendment, effective July 1, 
1953, inserted in the first sentence of sub- 
section (1) the provision as to signing 
the report and statement in lieu of the 
former provision as to the verification 
thereof, and added all of the subsection 
beginning with the second paragraph. 
The amendment also rewrote subdivisions 


The first 1955 amendment inserted the 
second sentence of the first paragraph of 
subsection (2), and added the last sentence 
of the first paragraph of subsection (4). 
The second 1955 amendment, effective July 
1, 1955, rewrote the latter part of the first 
paragraph of subsection (3) (C) and also 
rewrote the last paragraph of subparagraph 
(b) of said subsection. 

The 1957 amendment rewrote subsection 
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(1). It also changed subsection (3) by re- (c) as (a) and (b), and by redesignating 
writing former subdivisions (A), (B) and former subdivisions (D) and (E) as pres- 
(C) as present subdivisions (A) and (B), ent subdivisions (C) and (D). 

by deleting paragraph (a) of former sub- For brief comment on the 1953 amend- 
division (D) and redesignating (b) and ment, see 31 N. C. Law Rev. 435, 441. 


§ 105-124, Review of returns—additional taxes. — Upon receipt of 
any report, statement and tax as provided by this article or schedule, the Com- 
missioner of Revenue shall cause same to be reviewed and examined for the pur- 
pose of ascertaining if same constitute a true and correct return as required by 
this article or schedule. If the Commissioner of Revenue discovers from the ex- 
amination of any return, or otherwise, that the franchise or privilege tax of any 
taxpayer has not been correctly determined, computed and/or paid, he may at 
any time within three years after the date the return is actually filed or the filing 
date of the return (whichever is later), give notice in writing, to the taxpayer of 
such deficiency plus interest at the rate of six per cent (6%) per annum from 
date when return was due, and any overpayment of the tax shall be returned to 
the taxpayer within thirty days after it is ascertained. In the case of any tax- 
payer who has failed to file any return or statement required under this article 
or schedule, the limitation of three years shall not apply and the Commissioner 
of Revenue shall, from facts within his knowledge, prepare tentative returns for 
such delinquent taxpayer, and shall assess the taxes, penalties and interest upon 
these findings; this provision shall not be construed to relieve said taxpayer from 
liability for a return or from any penalties and remedies imposed for failure to 
file proper return. Any taxpayer feeling aggrieved by such proposed assessment 
shall be entitled to a hearing before the Commissioner of Revenue, if within thirty 
days after date of notice of such proposed assessment, the taxpayer shall apply 
in writing for such hearing, explaining in detail his objections to same. If no 
request for such hearing is made, such proposed assessment shall be final and 
conclusive. If the request for hearing is made, the taxpayer shall be heard by 
the Commissioner of Revenue, and after such hearing the Commissioner of Reve- 
nue shall render his decision. The taxpayer shall be advised of his decision by 
mail, and such amount shall be due and payable within ten days after date of 
oem ereO mma L391 5S ee2 1710195 7c 1340) seen) 

Editor’s Note.— The 1957 amendment in lieu thereof the words “the date the 
deleted the words “the time when the re- return is actually filed or the filing date 
turn was due” from line eight and inserted of the return (whichever is later).” 


§ 105-125. Corporations not mentioned.—None of the taxes levied 
in §§ 105-122 and 105-123 shall apply to religious, fraternal, benevolent, scientific 
or educational corporations, not operating for a profit; nor to banking and insur- 
ance companies; nor to mutual ditch or irrigation associations, mutual or co-op- 
erative telephone associations or companies, mutual canning associations, co-op- 
erative breeding associations, or like organizations or associations of a purely 
local character deriving receipts solely from assessments, dues, or fees collected 
from members for the sole purpose of meeting expenses; nor to co-operative 
marketing associations operating solely for the purpose of marketing the products 
of members or other farmers, which operations may include activities which are 
directly related to such marketing activities, and turning back to them the pro- 
ceeds of sales, less the necessary operating expenses of the association, including 
interest and dividends on capital stock on the basis of the quantity of product 
furnished by them; nor to business leagues, boards of trade, clubs organized and 
operated exclusively for pleasure, recreation and other nonprofitable purposes, 
civic leagues operated exclusively for the promotion of social welfare, or cham- 
bers of commerce and merchants associations not organized for profit, and no 
part of the net earnings of which inures to the benefit of any private stockholder, 
individual, or other corporations: 

Provided, that each such corporation must, upon request by the Commissioner 
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of Revenue, establish in writing its claim for exemption from said provisions. 
The provisions of §§ 105-122 and 105-123 shall apply’to electric light, power, 
street railway, gas, water, Pullman, sleeping and dining car, express, telegraph, 


telephone, motor bus, and truck corpora 


tions to the extent and only to the ex- 


tent that the franchise tax levied in §§ 105-122 and 105-123 exceed the fran- 


chise taxes levied in other sections of this article or schedule. 


The exemptions in 


this section shall apply only to those corporations specially mentioned, and no 


other. 


Provided, that any North Carolina corporation which in the opinion of the 


Commissioner of Revenue of North Carolina qualifies as a 


“regulated invest- 


ment company” under the provisions of United States Code Annotated Title 26, 
section 361, and which files with the North Carolina Department of Revenue its 
election to be treated as a “regulated investment company”, shall in determining 
its basis for franchise tax be allowed to deduct the aggregate market value of 
its investments in the stocks, bonds, debentures, or other securities or evidences 


of debt of other corporations, municipa 
ments, (1939, ¢,.158, 662133 1951,.c..93 


s. 3.) 

Editor’s Note. — The 1951 amendment 
added the last paragraph. 

The 1955 amendment, effective July 1, 
1955, inserted in the first paragraph refer- 
ences to various mutual and cooperative 
associations. 

The 1957 amendment made this section 
also applicable to scientific nonprofit 


lities, governmental agencies or govern- 


7. $8; 1955)C,.1310,iS le eeremes 1340, 


corporations and _ inserted, beginning in 
line ten of the first paragraph, the words 
“which operations may include activities 
which are directly related to such market- 
ing activities.” 

For brief comment on the 1951 amend- 
ment, see 29 N. C. Law Rev. 415. 


§ 105-129. Extension of time for filing returns; fraudulent return 


made misdemeanor. 


(2) The provisions of G. §. 105-241 
to review and appeal shall apply to the t 


.2, 105-241.3, and 105-241.4 with respect 
ax so assessed. ‘The limitation of three 


years to the assessment of such tax or additional tax shall not apply to the as- 


sessment of additional taxes upon fraudulent return. 
corporation who shall knowingly make a 


Any officer or agent of a 
fraudulent return under this article or 


schedule shall be guilty of a misdemeanor and shall be fined not less than one hun- 
dred dollars ($100.00) nor more than one thousand dollars ($1,000.00) and/or 


imprisoned at the discretion of the court. 


Ssal7s) 


Editor’s Note.—The 1955 amendment, 
effective July 1, 1955, rewrote the first sen- 


(1939; .¢. 158,15. 2165 105om Gal aaG, 


tence of subsection (2). As subsection (1) 
was not changed it is not set out. 


ARTICLE 4. 
Schedule D. Income Tax. 


§ 105-132. Definitions. 


3. A “head of a household” is an individual who actually maintains and sup- 
ports im one household, irrespective of whether or not in this State, one or more 
individuals who are closely related by blood relationship, relationship by mar- 


riage, or by adoption, and whose right to exercise family control and provide 
for these dependent individuals is based on some moral or legal obligation. 
11. The words “fiscal year” mean an income year, ending on the last day of 


any month other than December. 


A taxpayer who pursuant to the provisions of 


§ 441(f) of the Federal Internal Revenue Code of 1954 has elected to compute 
his income tax liability to the United States on the basis of an annual period 


varying from 52 to 53 weeks, for any income year ending after August 16, 1954, 
shall compute his taxable income for the purposes of this article on the basis of 
the same period used by such taxpayer in accordance with the Federal Internal 
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Revenue Code of 1954 in computing his tax liability to the United States for such 
income year. 

(1955, c. 1331, s. 2; 1957, c. 1340, s. 4.) 

Editor’s Note.— the words “irrespective of whether or 

The 1955 amendment added the second not.” As the rest of the section was not 
sentence of subsection 11. The 1957 amend- changed only subsections 3 and 11 are set 
ment inserted in line two of subsection 3 out. 


Imposition of Income Tax. 


§ 105-133. Individuals.—A tax is hereby imposed upon every resident of 
the State, and upon every fiduciary as defined in G. S. 105-139, which tax shall 
be levied, collected and paid annually, with respect to the net income of the tax- 
payer as herein defined, and upon income earned within the State of every non- 
resident having a business or agency in this State or income from property owned 
and from every business, trade, profession or occupation carried on in this State, 
FASS at the following rates, after deducting the exemptions provided in this 
article. 

On the excess over the amount legally exempted, up to two thousand dollars, 
three per ‘cent’ (3%). 

On the excess above two thousand dollars, and up to four thousand dollars, 
four per cent (4%). 

On the excess above four thousand dollars, and up to six thousand dollars, 
five perreent!(5%). 

On the excess over six thousand dollars, and up to ten thousand dollars, six 
per cent (6%). 

On the excess over ten thousand dollars, seven per cent (7%). (1939, c. 158, 
SH LOsF195/2¢;-1340; s. 42) 

Editor’s Note.— The 1957 amendment every fiduciary as defined in G. S. 105- 
inserted in line two the words “and upon 139.” 


§ 105-134. Corporations.—Every corporation engaged in doing business 
in this State shall pay annually an income tax equivalent to six per cent of its 
net taxable income. The net taxable income of such corporation shall be deter- 
mined as provided in this article. 

If the entire business of the corporation is transacted or conducted within the 
State, the tax shall be measured by the entire net income of the corporation for 
the income year. ‘The entire business of a corporation shall be deemed to have 
been transacted and conducted within this State if such corporation is not subject 
to a net income tax or a franchise tax measured by net income in any other state, 
the District of Columbia, a territory or possession of the United States or any 
foreign country, or would not be subject to a net income tax in any other such 
taxing jurisdiction if such other taxing jurisdiction adopted the net income tax 
laws of this State. If the corporation is transacting or conducting its business 
partly within and partly without North Carolina, the tax shall be imposed upon 
a base which reasonably represents the proportion of the trade or business carried 
on within the State. A corporation subject to taxation under this article shall 
be deemed to have been transacting or conducting its business partly within and 
partly without this State if such corporation is subject to a net income tax or a 
franchise tax measured by net income in any other state, the District of Columbia, 
a territory or possession of the United States, or any foreign country, or would 
be subject to a net income tax in any other such taxing jurisdiction if such other 
taxing jurisdiction adopted the net income tax laws of this State. ‘That a cor- 
poration is chartered in a particular state shall not of itself show that the cor- 
poration is transacting or conducting a portion of its business in said state. Pro- 
vided, that nothing in this paragraph shall be construed as denying the rights of 
allocation and apportionment as provided in this section to corporations suffer- 
ing a net loss, but that for the purpose of determining the taxable portion of 
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stock under the intangible property tax, of determining the deductible portion of 
dividends under the income tax, and of the apportionment of net economic losses 
carried forward the provisions apply as if the corporation had a net income. The 
allocation or apportionment of the entire net income of the corporation shall be 
made in accordance with the following provisions: 

(1) Interest received from intangible property not connected with the busi- 
ness of the corporation part of which is conducted within North 
Carolina less all related expenses shall be allocated to the State in 
which the principal place of business of the corporation is located. 

(2) Dividends received from, and gains or losses from the sale or other 
disposition of corporate stocks owned other than stocks of a subsid- 
iary corporation having business transactions with or being engaged 
in the same or similar type of business as the taxpayer less all related 
expenses and less that portion of such dividends deductible under 
the provisions of subsection 5 of G. S. 105-147 shall be allocated to 
the state in which the principal place of business of the corporation 
is located. For purposes of this paragraph a corporation shall be 
considered to be a subsidiary if the parent corporation owns fifty per 
cent (50%) or more of the voting stock of such subsidiary. 

(3) Royalties or similar income received from the use of patents, trade- 
marks, copyrights, secret processes and other similar intangible rights 
less all related expenses shall be allocated to the state in which the 
principal place of business of the corporation is located. 

(4) Rents received from the lease or rental of real estate or tangible personal 
property, royalties received from tangible property, and gains or 
losses from the sale or other disposition of real estate or tangible 
personal property where the property leased, rented or sold is (or 
was) not used in or is (or was) not connected with the trade or 
business of the taxpayer during the income year less all related ex- 
penses allowable as deductions under this article shall be allocated 
to the state in which the property was located at the time the income 
was derived. 

(5) The income less all related expenses from any other investments, the 
net income from which is not properly includable in the net appor- 
tionable income of corporations engaged in interstate commerce un- 
der the Constitution of the United States because it is unrelated to 
the business activity of the corporation conducted partly within and 
partly without North Carolina, shall be allocated to the state in 
which the business situs of the investment is located; provided, that 
if the business situs of such investment is partly within and partly 
without North Carolina it shall be apportioned by use of the same 
formula as provided for apportioning the net income of the corpo- 
ration. 

(6) The net income of the above classes having been separately allocated, 
the remainder of the net income of the corporation shall be appor- 
tioned as follows: 

a. Where the income is derived principally from the manufacture, 
production or sale of tangible personal property or from deal- 
ing in tangible personal property the corporation shall appor- 
tion its net apportionable income to North Carolina on the 
basis of the ratio obtained by taking the arithmetic average of 
the following three ratios: 

1. Property.—The ratio of the value of real estate and tangi- 
ble personal property used by such corporation in this 
State at the close of the income year of such corpora- 
tion to the value of the entire real estate and tangible 
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personal property used by it everywhere at the close of 
the income year of such corporation, except that inven- 
tories of goods, wares and merchandise shall be valued 
on the basis of a monthly or other periodic average dur- 
ing the income year of such corporation. If the tax- 
payer does not take or keep records of monthly or other 
periodic inventories, or, if in the opinion of the Com- 
missioner of Revenue the method and time of taking 
such inventories does not accurately reflect the true 
average inventory, the Commissioner shall determine 
the proper amount from such information as may be 
available. Provided, that a corporation which ceases its 
operations in this State before the end of its income 
year due to dissolution or to withdrawal of its articles 
of domestication shall value the real estate and tangible 
personal property used as of the last day of its opera- 
tions in this State except that inventories of goods, 
wares and merchandise shall be valued on the basis of 
a monthly or other periodic average during the period 
of operation in this State. As used in this paragraph: 


I. The words “tangible personal property” shall mean 
corporeal property such as machinery, tools, 
implements, goods, wares and merchandise, 
and shall not mean cash on hand or in bank, 
shares of stock, bonds, notes, accounts receiv- 
able, credits, special privileges, franchises, 
good will, evidence of an interest in property 
or evidences of) debt. 

II. The word “value” as applied to property owned 
other than inventories shall mean original 
cost plus additions and improvements less re- 
serve for depreciation, unless in the opinion 
of the Commissioner of Revenue the peculiar 
circumstances in any case justify a different 
basis, in which event the Commissioner may 
construe “value” to mean fair market value. 
Inventories shall be valued in accordance with 
the accounting practice of the corporation, un- 
less in the opinion of the Commissioner of 
Revenue a different method is required in 
order to better reflect the net income of the 
corporation. In determining the value of 
property no deductions shall be made for en- 
cumbrances_ thereon. 

III. The words “property used” shall include all 
real estate and all tangible personal prop- 
erty owned, leased or rented by the corpora- 
tion at the close of the income year, except 
that any property the income from which is 
excluded from the net apportionable income 
of the taxpayer under the provisions of sub- 
sections (1) through (5) of this section shall 
be excluded in the computation of the prop- 
erty ratio. 

IV. The word “value” as applied to real estate 
rented or leased shall mean the net annual 
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rental rate multiplied by 8, and as applied 
to tangible personal property rented or leased 
the word “value” shall mean the net annual 
rental rate multiplied by such figure for each 
type of property as the Commissioner shall 
direct. ‘The net annual rental rate shall mean 
the gross annual rental rate paid by the tax- 
payer less the gross annual rental rate re- 
ceived by the taxpayer for subrentals. 

2. Payrolls—The ratio of all salaries, wages, commissions 
and other personal service compensation paid or in- 
curred by the taxpayer in connection with the trade or 
business of the taxpayer in this State during the in- 
come year to the total salaries, wages, commissions and 
other personal service compensation paid or incurred by 
the taxpayer in connection with the entire trade or busi- 
ness of the taxpayer wherever conducted during the in- 
come year. For the purposes of this section, all such 
compensation to employees chiefly working at, sent out 
from or chiefly connected with an office, agency or place 
of business of the taxpayer in this State shall be deemed 
to be in connection with the trade or business of the 
taxpayer in this State; all such compensation to general 
executive officers having company-wide authority shall 
be excluded from the numerator and the denominator 
of the ratio, and all such compensation in connection 
with income separately allocated under the provisions of 
this section shall be excluded from the numerator and 
denominator of the ratio. 

3. Sales.—The ratio of sales made by such corporation dur- 
ing the income year which are attributable to North 
Carolina to the total sales made by such corporation 
everywhere during the income year. 

For purposes of this subsection sales “attributable to 
North Carolina” shall be all sales where the goods, mer- 
chandise or property is received in this State by the 
purchaser. In the case of delivery of goods by common 
carrier or by other means of transportation, including 
transportation by the purchaser, the place at which the 
goods are ultimately received after all transportation 
has been completed shall be considered as the place at 
which the goods are received by the purchaser: Pro- 
vided, that direct delivery into this State by the tax- 
payer to a person or firm designated by a purchaser 
from within or without the State shall constitute de- 
livery to the purchaser in this State. The word “sales” 
as used in this subsection shall be construed to include 
rentals of tangible personal property the rentals from 
which are not separately allocated under subsection (4) 
of this section, such rentals to be attributed to North 
Carolina if the property is located in North Carolina. 

b. Where the income is derived principally from the operation of 
a railroad the corporation shall apportion its net apportionable 
income to North Carolina on the basis of the ratio of “railway 
operating revenue” from business done within this State to 
“total railway operating revenue” from all business done by 


246 


§ 105-134 1957 CUMULATIVE SUPPLEMENT § 105-134. 


the company as shown by its records kept in accordance with 
the standard classification of accounts prescribed by the Inter- 
state Commerce Commission. 

For purposes of this subsection “ ‘railway operating revenue’ from 
business done within this State” shall mean “railway operat- 
ing revenue” from business wholly within this State, plus the 
equal mileage proportion within this State of each item of 
“railway operating revenue” received from the interstate busi- 
ness of the company. “Equal mileage proportion” shall mean 
the proportion which the distance of movement of property 
and passengers over lines in this State bears to the total dis- 
tance of movement of property and passengers over lines of 
the company receiving such revenue. “Interstate business” 
shall mean “railway operating revenue” from the interstate 
transportation of persons or property into, out of, or through 
this State. If the Commissioner of Revenue shall find, with 
respect to any particular company, that its accounting records 
are not kept so as to reflect with exact accuracy such division 
of revenue by State lines as to each transaction involving inter- 
state revenue, the Commissioner of Revenue may adopt such 
regulations, based upon averages, as will approximate with 
reasonable accuracy the proportion of interstate revenue ac- 
tually earned upon lines in this State. Provided, that in de- 
termining the taxable income of a railroad company operating 
two or more lines of railroad not physically connected, when 
one of such railroad lines is located wholly within this State, 
the actual earnings and expenses of such line in this State, 
insofar as they may be severable, shall be used in determining 
net income taxable in this State. Provided further, that where 
a railroad is being operated by a partnership which is treated 
as a corporation for income tax purposes and pays a net in- 
come tax to this State, or if located in another state would be 
so treated and so pay as if located in this State, each partner’s 
share of the net profits shall be considered as dividends paid 
by a corporation for purposes of this article and shall be so 
treated for inclusion in gross income, deductibility, and sep- 
arate allocation of dividend income, and if the proportion of 
ownership of such partnership shall be in excess of fifty per 
cent (50%) the partnership shall be considered to be a sub- 
sidiary corporation for purposes of determining separate allo- 
cation of such net profits. 

c. Where the income is derived principally from the operation of a 
telephone company the corporation shall apportion its net ap- 
portionable income to North Carolina on the basis of the ratio 
of gross operating revenue from local service in this State plus 
gross operating revenue from toll services performed wholly 
within this State plus the proportion of revenue from interstate 
toll services attributable to this State as shown by the records 
of such company plus the gross operating revenue in North 
Carolina from other service less the uncollectible revenue in 
this State to the total gross operating revenue from all busi- 
ness done by the company everywhere less total uncollectible 
revenue. Provided, that where a telephone company is re- 
quired to keep its records in accordance with the standard 
classification of accounts prescribed by the Federal Communi- 
cations Commission the amounts in such accounts shall be 
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used in computing the apportionment ratio as provided in this 
paragraph. 

d. Motor carriers of property shall apportion their net apportion- 
able income to North Carolina by the use of the ratio of ve- 
hicle miles in this State to total vehicle miles of the company | 
everywhere. For purposes of this paragraph the words “ve- 
hicle miles’ shall mean miles traveled by vehicles (whether — 
owned or operated by the company) hauling property for a _ 
charge or traveling on a scheduled route. | 

e. Motor carriers of passengers shall apportion their net apportion- 
able income to North Carolina by the use of the ratio of ve- 
hicle miles in this State to total vehicle miles of the company 
everywhere. For purposes of this paragraph “vehicle miles” 
shall mean miles traveled by vehicles (whether owned or op- 
erated by the company) carrying passengers for a fare or 
traveling on a scheduled route. 

f. Where the income is derived principally from the operation of 
businesses other than that described in subdivisions a through 
e of this subsection the corporation shall apportion its net ap- 
portionable income to North Carolina by the use of the ratio 
of the gross receipts in this State to gross receipts of the 
company everywhere. For purposes of this paragraph “gross 
receipts” shall mean all receipts from whatever source re- 
ceived except that gross receipts from business operations or 
from property the net income from which is excluded from 
net apportionable income under the provisions of subsections 
(1) through (5) of this section shall be excluded from both 
the numerator and the denominator of the ratio. Provided, 
where the income is derived principally from the operation of 
a telegraph company, the corporation shall apportion its net 
apportionable income to North Carolina on the basis of the 
ratio obtained by taking the arithmetic average of the follow- 
ing three ratios: 


1. Property as defined in subsection (6) a 1 of this § 105- 
134; 

2. Payrolls as defined in subsection (6) a 2 of this § 105- 
134; and 

3. Gross receipts as defined in this subsection (6) f. 

g. If any corporation believes that the method of allocation or ap- 
portionment hereinbefore described as administered by the 
Commissioner of Revenue has operated or will so operate as 
to subject it to taxation on a greater portion of its income than 
is reasonably attributable to business or earnings within the 
State, it shall be entitled to file with the Tax Review Board a 
petition setting forth the facts upon which its belief is based 
and its argument with respect to the application of the alloca- 
tion formula. ‘This petition shall be filed in such form and 
within such time as the Tax Review Board may prescribe. 
The Board shall grant a hearing thereon. At least three mem- 
bers of the Tax Review Board shall attend any hearing pur- 
suant to such petition. In such cases the ‘Tax Review Board’s 
membership shall be augmented by the addition of the Com- 
missioner of Revenue, who shall sit as a member of said Board 
with full power to participate in its deliberations and decisions 
with respect to petitions filed under the provisions of this sec- 
tion, An informal record containing in substance the evidence, 
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contentions and arguments presented at the hearing shall be 
made. All members of the augmented Tax Review Board 
shall consider such evidence, contentions and arguments and 
the decisions thereon shall be made by a majority vote of the 
augmented Board. If the Board shall find that the application 
of the allocation formula subjects the corporation to taxation 
on a greater portion of its income or earnings than is reason- 
ably attributable to its business or earnings within this State: 


1. If the corporation shall employ in its books of account a 
detailed allocation of receipts and expenditures which 
reflects more clearly than the applicable allocation 
formula or alternative formulas prescribed by this sec- 
tion the income attributable to the business within this 
State, application for permission to base the return up- 
on the taxpayer’s books of account shall be considered 
by the Tax Review Board. The Board shall be au- 
thorized to permit such separate accounting method in 
lieu of applying the applicable allocation formula if the 
Board deems such method proper as best reflecting the 
income and earnings attributable to this State. 

2. If the corporation shall show that any other method of 
allocation than the applicable allocation formula pre- 
scribed by this section reflects more clearly the income 
attributable to the business within this State, applica- 
tion for permission to base the return upon such other 
method shall be considered by the Tax Review Board. 
The application shall be accompanied by a statement 
setting forth in detail, with full explanations, the 
method the taxpayer believes will more nearly reflect 
its income from business within this State. If the 
Board shall conclude that the allocation formula and 
the alternative formulas prescribed by this section allo- 
cate to this State a greater portion of the net income of 
the corporation than is reasonably attributable to busi- 
ness or earnings within this State, it shall determine 
the allocable net income by such other method as it shall 
find best calculated to assign to this State for taxation 
the portion of the net income of the corporation reason- 
ably attributable to its business or earnings within this 
State. 

There shall be a presumption that the appropriate alloca- 
tion formula reasonably attributes to this State the 
portion of the corporation’s income earned in this State 
and the burden shall rest upon the corporation to show 
the contrary. ‘The relief herein authorized shall be 
granted by the Board only in cases of clear, cogent and 
convincing proof that the petitioning taxpayer is en- 
titled thereto. No corporation shall use any alternative 
formula or method other than the applicable allocation 
formula provided by statute in making a report or re- 
turn of its income to this State except upon order in 
writing of the Board and any return in which any 
alternative formula or other method other than the ap- 
plicable allocation formula prescribed by statutes is 
used without permission of the Board, shall not be a 
lawful return. 
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When the Board determines, pursuant to the provisions 
of this article, that an alternative formula or other 
method more accurately reflects the income allocable 
to North Carolina and renders its decision with regard 
thereto, the corporation shall allocate its net income for 
future years in accordance with such determination and 
decision of the Board so long as the conditions consti- 
tuting the basis upon which the decision was made re- 
main unchanged or until such time as the business 
method of operation of the corporation changes. Pro- 
vided, however, that the Commissioner of Revenue 
may, in his discretion, with respect to any subsequent 
year, require the corporation to furnish information 
relating to its property, operations and _ activities, 

A corporation which proposes to do business in this State 
may file a petition with the Board setting forth the facts 
upon which it contends that the applicable allocation 
formula will allocate a greater portion of the corpora- 
tion’s future income to North Carolina than will be 
reasonably attributable to its proposed business or con- 
templated earnings within the State. Upon a proper 
showing in accordance with the procedure described 
above for determinations by the Board, the Board may 
authorize such corporation to allocate income from its 
future business to North Carolina on the basis pre- 
scribed by the Board under the provisions of this sec- 
tion for such future years as the conditions constituting 
the basis upon which the Board’s decision is made re- 
main unchanged and the business operations of the 
corporation continue to conform to the statement of 
proposed methods of business operation presented by 
the corporation to the Board. 

When the Commissioner of Revenue asserts liability un- 
der the formula adjustment decision of the Tax Review 
Board, an aggrieved taxpayer may pay the tax and 
bring a civil action for recovery under the provisions 
of G. S. 105-241.4. (1939, c. 158, s. 311; 1941, ¢. 50, 
s. 5; 1943, c. 400, s. 4; 1945, c. 752, s. 3; 1953, c. 1302, 
s. 4; 1955, c. 1350, s..183°1957, c. 1340,.6549 

Editor’s Note.— For brief comment on the 1953 amend- 


The 1953, 1955 and 1957 amendments ment, see 31 N. C. Law Rev. 435. 
rewrote this section. 


§ 105-136: Repealed by Session Laws 1957, c. 1340, s. 4, 


§ 105-138. Conditional and other exemptions. 


2. Every bank or banking association, State or national, trust company us 
any combination of such facilities or services required to report and subject to 
taxation for excise tax purposes under article 8C of this chapter; and building 
and loan associations or savings and loan associations required to report and 
subject to taxation for capital stock tax and/or excise tax purposes under article 
8D of this chapter and any cooperative banks without capital stock organized 
and operated for mutual purposes and without profit. 

3. Cemetery corporations and corporations organized or trusts created for 
religious, charitable, scientific, or educational purposes, or for the prevention of 
cruelty to children or animals, no part of the net earnings of which inures to the 
benefit of any private stockholder or individual. 
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9. Mutual associations formed under §§ 54-111 to 54-128, formed to conduct 
agricultural business on the mutual plan; or to marketing associations organ- 
ized under §§ 54-129 to 54-158. 

Nothing in this subsection shall be construed to exempt any co-operative, 
mutual association or other organization from an income tax on net income 
which has not been refunded to patrons on a patronage basis and distributed 
either in cash, stock, certificates, or in some other manner that discloses to each 
patron the amount of his patronage refund; provided, that such patronage re- 
funds made after the close of the taxable year and on or before the fifteenth day 
of the ninth month following the close of such year shall be considered as made 
on the last day of such taxable year to the extent the allocations are attributable 
to income derived before the close of such year; provided further, that no stabili- 
zation or marketing organization, which handles agricultural products for sale 
for producers on a pool basis, shall be deemed to have realized any net income or 
profit in the disposition of a pool or any part of a pool until all of the products in 
that pool shall have been sold and the pool shall have been closed; provided, fur- 
ther, that a pool shall not be deemed closed until the expiration of at least 90 
days after the sale of the last remaining product in that pool. Such cooperatives 
and other organizations shall file an annual informational return with the State 
Department of Revenue on forms to be furnished by the Commissioner and shall 
include therein the names and addresses of all persons, patrons and/or share- 
holders, whose patronage refunds amount to $10.00 or more. 

Any North Carolina corporation which in the opinion of the Commissioner of 
Revenue of North Carolina qualifies as a “regulated investment company” under 
the provisions of United States Code Annotated Title 26, section 361, and which 
files with the North Carolina Department of Revenue its election to be treated 
as a “regulated investment company”, shall be taxed under this article upon only 
that part of its net income which is not distributed or declared for distribution 
to shareholders during the income year or within thirty days thereafter. (1939, 
mr loowen OAs O45 ren 708: 6 4y¢:-752; 6. 3211949) c392,'s. 3% 1951) 937, si 1; 
Peso 4G. alot cms 957) c21340; 842) 


Editor’s Note. — paragraph, and substituted $10.00 for $50.00 


The 1951 amendment added the para- 
graph at the end of the section. 

The 1955 amendment, effective July 1, 
1955, deleted from the second paragraph of 
subsection 9 the clause ‘(gross income 
minus operating expenses, including inter- 
est paid on capital stock)” formerly appear- 
ing after the word “income” in line two, 
the deletion to apply to all income years 
ending on or after December 31, 1955. The 
amendment also deleted the words “or inter- 
est on stock” formerly appearing after the 
werd “refunds” in the last line of the second 


in the said line. 

The 1957 amendment rewrote subsection 
2 and inserted the words “or trusts cre- 
ated” in line one of subsection 3. It also 
changed the second paragraph of subsec- 
tion 9 by substituting “refunded” for “al- 
located” in line three and inserting the first 
proviso. 

As the rest of the section was not 
changed, only subsections 2, 3 and 9 and 
the last paragraph are set out. 

For brief comment on the 1951 amend- 
ment, see 29 N. C. Law Rev. 415. 


§ 105-139. Fiduciaries. — (a) The tax imposed by this article shall be 


imposed upon the following: 


(1) The net income of an estate or trust administered by a resident fiduci- 
ary for the benefit of a resident of this State; 

(2) The net income of an estate or trust administered by a resident fiduci- 
ary which is earned in this State for the benefit of a nonresident ; 

(3) The net income of an estate or trust administered by a nonresident 
fiduciary for the benefit of a resident of this State; and 

(4) The net income received during the income year by deceased individ- 
uals who, at the time of death, were residents of this State and who 
died during the tax year or the income year without having made 


a return. 
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(b) In determining the net income of an estate or trust for purposes of sub- 
section (a), there shall be allowed as a deduction the share of the net income 
which during the income year is distributed or is distributable to the benefici- 
aries of the estate or trust. 

(c) Where the beneficiary of an estate or trust is a resident of this State and 
is an insolvent or incompetent individual, such beneficiary’s share of the net in- 
come of the estate or trust shall not be allowed as a deduction under subsection 
(b), whether or not any portion thereof is held for the future use of the benefi- 
ciary, where the fiduciary administering the estate or trust, has complete charge 
of such net income. 


(d) The tax imposed upon the net income of an estate or trust by this sec- 
tion shall be a charge against the estate or trust. (1939, c. 158, s. S15 381957 4e. 
1340, s. 4.) 


Editors’ Note. — The 1957 amendment 
rewrote this section. 


§ 105-141. Gross income defined. — (a) The words “gross income” 
mean the income of a taxpayer derived from salaries, wages, Or compensation 
for personal service, of whatever kind and in whatever form paid, or from pro- 
fessions, vocations, trades, business, commerce or sales, or dealings in property, 
whether real or personal, located in this or any other state or any other place, 
growing out of the ownership or use of or interest in such property, also from 
interest, rent, dividends, securities, or the transactions of any business carried 
on for gain or profit, or gains or profits, and income derived from any source 
whatever and in whatever form paid. The amount of all such items shall be in- 
cluded in the gross income of the income year in which received by the taxpayer, 
unless, under the methods of accounting permitted under this article, any such 
amounts are to be properly accounted for as of a different period. ‘The term 
“gross income” as used in this article shall include the salaries of all constitu- 
tional State officials taking office after the date of the enactment of this article by 
election, reelection or appointment, and all acts fixing the compensation of such 
constitutional State officials are hereby amended accordingly. The term “gross 
income” and the words “business, trade, profession, or occupation,” and the 
words “salaries, wages, or compensation for personal services,’ as used in this 
article, shall include compensation received for personal service as an officer or 
employee of the United States, any territory or possession or political subdivision 
thereof, the District of Columbia, or any agency or instrumentality of any one or 
more of the foregoing, including compensation as an officer or emplovee of the 
executive, legislative, or judicial branches of the government of the United States 
and of the military, naval, coast guard or other services thereof. 

The term “gross income” as used in this article shall include income from an- 
nuities as provided in G. S. 105-141.1. 

The Commissioner of Revenue is hereby authorized, in his discretion, to adopt 
tules and regulations providing that recoveries of bad debts or similar items 
which have been charged off by banks or other business under the regulations 
and supervision of a State agency, where such charge-offs were required to be 
made by said supervising State agency, shall be includible in gross income to the 
same extent as such recoveries are includible in gross income under the federal 
income tax laws in effect at the time of the issuance of said rules and regulations, 
or to adopt such other rules and regulations regarding such recoveries as may 
be deemed just, reasonable and proper. The rules and regulations may be made 
applicable to charge-offs made prior to January first, one thousand nine hundred 
and forty-five, but not recovered until after January first, one thousand nine hun- 
dred and forty-five. 


The words “gross income” include payments received by a divorced or 
estranged spouse from his or her spouse who is living separate and apart from 
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the spouse making such payments for the separate support and maintenance of 
such spouse subject to the provisions of G. S. 105-141.2. 

The words “gross income” include any payments received by the estate, widow 
or heirs of an employee if such amounts are paid by or on behalf of an employer 
and are paid by reason of the death of the employee. Provided, that such pay- 
ments may be excluded from gross income to the extent of five thousand dol- 
lars ($5,000.00) with respect to the death of any one employee regardless of the 
number of employers making such payments, except that such exclusion shall 
not apply to amounts with respect to which the employee possessed, immediately 
before his death, a nonforfeitable right to receive the amounts while livirig (other 
than total distributions payable to a distributee by a qualified stock bonus, pen- 
sion, or profit-sharing trust or under an annuity contract within one taxable 
year of the distributee by reason of the employee’s death). 

(b) The words “gross income” do not include the following items, which 
shall be exempt from taxation under this article, but shall be reported in such 
form and manner as may be prescribed by the Commissioner of Revenue: 


(1) The proceeds of life insurance policies and contracts paid upon the 
death of the insured to beneficiaries or to the estate of the insured. 

(2) The amount received by the insured as a return of premium or pre- 
miums paid by him under life insurance endowment contracts, either 
during the term or at the maturity of the term mentioned in the con- 
tracts or upon surrender of the contract. 

(3) The value of property acquired by gift, bequest, devise or descent (but 
the income from such property shall be included in gross income). 

(4) Interest upon the obligations of the United States or its possessions, 
or of the State of North Carolina, or of a political subdivision there- 
of: Provided, interest upon the obligations of the United States, shall 
not be excluded from gross income unless interest upon obligations 
of the State of North Carolina or any of its political subdivisions is 
excluded from income taxes imposed by the United States. Except 
that interest upon the obligations of the United States or its posses- 
sions, or of the State of North Carolina, or of a political subdivision 
thereof, shall in no case be included in the “gross income” of any 
banking corporation organized under the banking laws of North 
Carolina. 

(5) Any amounts received through accident or health insurance, or any 
amounts received through health or accident plans financed by profit- 
sharing trusts or pension trusts, or any amounts received under the 
Workmen’s Compensation Act, as compensation for personal in- 
juries or sickness, plus the amount of any damages received, whether 
by suit or agreement, on account of such injuries or sickness. 


(6) The rental value of any dwelling and the appurtenances thereof fur- 
nished to a minister of the gospel as a part of his compensation nor a 
cash payment made to a minister of the gospel as a rental allowance 
to the extent that such cash payment is actually used in paying rental 
on a dwelling occupied by the minister together with appurtenances 
thereof; also the rental value of any homes and quarters and the ap- 
purtenances thereof furnished the officers and employees of orphan- 
ages, whose duties require them to live on the premises and in build- 
ings owned by such institutions, as a part of their compensation. 


(7) The amounts received in lump sum or monthly payments of benefits 
under the Social Security Act. 

(8) The amounts received in lump sum or monthly payment benefits from 
retirement or pension systems of other states by former teachers or 
State employees of such states: Provided, this exclusion shall apply 
only to individuals receiving benefits from states which grant simi- 
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lar exclusions or exemptions for individual income tax purposes to 

retired members of the North Carolina Retirement System for Teach- 

ers and State Employees or which levy no income tax on individuals, 
(9) The gross income of an employee shall not include: : 

a. The value of any meals or lodging furnished by his employer 
for the convenience of the employer provided, in the case of 
meals, the meals are furnished on the business premises of the 
employer, and, in the case of lodging, the employee is ré= 
quired to accept such lodging on the business premises of his 
employer as a condition of his employment; and 

b. Amounts expended by his employer for premiums on group 
life, accident, health, or hospitalization insurance plans for the 
benefit of the employee. 

(1939, c. 158, 's. 317; 1941, c. 50, 5.5; ¢. 283; 1943, c. 400, s: 4; 1945 Nc 70smer 
471/028, Oy AISI, ChO43 9 8 471957,.0.-1224 ¢. 13408sR 4 
Editor’s Note.— fourth paragraphs and adding the last 
The 1951 amendment added the fourth paragraph. It changed subsection (b) by 
paragraph of subsection (a). rewriting subdivision (5), adding subdi- 


The first 1957 amendment, applicable to 
tax years beginning on or after January 1, 
1957, added subdivision (8) of subsection 
(b). The second 1957 amendment changed 


visions (7) and (9), and inserting in sub- 
division (6) the words appearing between 
“compensation” in line two and the semi- 
colon. 


subsection (a) by rewriting the second and 


§ 105-141.1. Gross income — annuities. — (a) With respect to 
amounts received as annuities, “gross income” as used in this article shall in- 


clude any amount received as an annuity (whether for a period certain or dur- 


ing one or more lives) under an annuity, endowment or life insurance contract, — 


exclusive of that part of any amount received as an annuity under an annuity, 
endowment or life insurance contract which bears the same ratio to such amount 
as the investment in the contract (as of the annuity starting date) bears to the 
expected return under the contract (as of such date). 
(b) Definitions: 
(1) Investment in the Contract—For the purposes of subsection (a), the 
investment in the contract as of the annuity starting date is 
a. The aggregate amount of premiums or other consideration paid 
for the contract, minus 
b. The aggregate amount received under the contract before such 
date, to the extent that such amount was excludable from 
gross income under this section or prior income tax laws. 
(2) Adjustment in Investment Where There Is Refund Feature.—If, 
a. The expected return under the contract depends in whole or 
part on the life expectancy of one or more individuals; 
b. The contract provides for payments to be made to a beneficiary 
(or to the estate of an annuitant) on or after the death of the 
annuitant or annuitants; and 


c. Such payments are in the nature of a refund of the consideration 


paid, 
then the value (computed without discount for interest) of such pay- 


ments on the annuity starting date shall be subtracted from the ; 


amount determined under paragraph (1). Such value shall be com- 
puted in accordance with actuarial tables prescribed by the Commis- 
sioner. For the purposes of this paragraph and subsection (d) (2) 
a, the term “refund of the consideration paid” includes amounts pay- 
able after the death of an annuitant by reasons of a provision in the 


contract for a life annuity with a minimum period of payment cer- — 


tain, but (if part of the consideration was contributed by an em- 
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ployer) does not include that part of any payment to a beneficiary 
(or to the estate of the annuitant) which is not attributable to the 
consideration paid by the employee for the contract as determined 
under paragraph (1) a. 


(3) Expected Return. — For the purposes of subsection (a), the expected 
return under the contract shall be determined as follows: 

a. Life Expectancy. — If the expected return under the contract, 
for the period on and after the annuity starting date, depends 
in whole or in part on the life expectancy of one or more in- 
dividuals, the expected return shall be computed in accord- 
ance with annuity tables in force and used by the Federal In- 
ternal Revenue Service in computing annuities at the time as 
of which such computation is made. 


b. Installment Payments—If subparagraph a does not apply, the 
expected return is the aggregate of the amounts receivable un- 
der the contract as an annuity. 


(4) Annuity Starting Date. — For purposes of this section, the annuity 
starting date in the case of any contract is the first day of the first 
period for which an amount is received as an annuity under the con- 
tract; except that if such date was before January 1, 1957, then the 
annuity starting date is January 1, 1957. 


(c) Employees Annuities: 


(1) Employees Contributions Recoverable in ‘Three Years—Where, 
a. Part of the consideration for annuities, endowment or life in- 
surance contract is contributed by the employer, and 
b. During the three-year period beginning on the date (whether 
on or before January 1, 1957) on which an amount is first 
received under the contract as an annuity, the aggregate 
amount receivable by the employee under the terms of the con- 
tract is equal to or greater than the consideration for the con- 
tract contributed by the employee, 
then all amounts received as an annuity under the contract shall be 
excluded from gross income until there has been so excluded (under 
this paragraph and prior income tax laws) an amount equal to the 
consideration for the contract contributed by the employee. There- 
after all amounts so received under the contract shall be included in 
gross income. 


(2) Special Rules for Application of Paragraph (1).—For the purpose of 
paragraph (1), if the employee died before any amount was received 
as an annuity under the contract, the words “receivable by the em- 
ployee” shall be read as “receivable by a beneficiary of the employee”. 


(d) Amounts Not Received as Annuities: 


(1) General Rule. — If any amount is received under an annuity, endow- 
ment or life insurance contract, if such amount is not received as an 
annuity, and if no other provision of the section applies, then such 
amount: 

a. If received on or after the annuity starting date, shall be in- 
cluded in gross income; or 

b. If subparagraph a does not apply, shall be included in gross 
income, but only to the extent that it (when added to amounts 
previously received under the contract which were excludable 
from gross income under this article or prior income tax laws) 
exceeds the aggregate premiums or other consideration paid. 


For purposes of this section any amount received that is in the nature 
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of a dividend or similar distribution shall be treated as an amount 
not received as an annuity. 
(2) Special Rules for Application of Paragraph (1). — For purposes of 


paragraph (1), the following shall be treated as amounts not received 


as annuities: 

a. Any amount received, whether in a single sum or otherwise, 
under a contract in full discharge of the obligation under the 
contract which is in the nature of a refund of the consideration 
paid for the contract; and 

b. Any amount received under a contract on its surrender, redemp- 
tion or maturity. 


In the case of any amount to which the preceding sentence applies, 
the rule of paragraph (1) b shall apply (and the rule of paragraph 
(1) a shall not apply). 

(3) Limit on Tax Attributable to Receipt of Lump Sum.—lIf a lump sum 
is received under an annuity, endowment or life insurance contract, 
and the part which is includable in gross income is determined un- 
der paragraph (1), then the tax attributable to the inclusion of such 
part in gross income for the taxable year shall not be greater than 
the aggregate of the tax attributable to such part had it been included 
in the gross income of the taxpayer ratably over the tax year in which 
received and the preceding two taxable years. 


(e) Special Rules for Computing Employees Contributions. — In computing 
for purposes of subsection (b) (1) a, the aggregate amount of premiums or 
other consideration paid for the contract, for the purposes of subsection (c) (1), 
the consideration for the contract contributed by the employee, and for the pur- 
poses of subsection (d) (1) b, the aggregate premiums or other consideration 
paid, amounts contributed by the employer shall be included, but only to the ex- 
tent that: 


(1) Such amounts were includable in the gross income of the employee un- 
der this article or prior income tax laws; or 

(2) If such amounts had been paid directly to the employee at the time they 
were contributed, they would not have been includable in the gross 
income of the employee under the law applicable at the time of such 
contribution. 


(f) Rules for Transfer Where a Transfer Was for Value—Where any contract 
(or any interest therein) is transferred (by assignment or otherwise) for a valu- 
able consideration, to the extent that the contract (or interest therein) does not, 
in the hands of the transferee, have a basis which is determined by reference to 
the basis in the hands of the transferor, then: 


(1) For purposes of this section, only the actual value of such considera- 
tion, plus the amount of the premiums and other consideration paid 
by the transferee after the transfer, shall be taken into account in 
computing the aggregate amount of the premiums or other considera- 
tion paid for the contract; 

(2) For purposes of subsection (b) (1) b there shall be taken into ac- 
count only the aggregate amount received under the contract by the 
transferee before the annuity starting date, to the extent that such 
amount was excludable from gross income under this article or prior 
income tax laws; and 

(3) The annuity starting date is January 1, 1957, or the first day of the 
first period for which the transferee received an amount under the 
contract as an annuity, whichever is the later. 

For purposes of this subsection, the term “transferee” includes a beneficiary 
of, or the estate of, the transferee. 
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(g) Option to Receive Annuity in Lieu of Lump Sum.—lf, 

(1) A contract provides for payment of a lump sum in full discharge of an 
obligation under the contract, subject to an option to receive an an- 
nuity in lieu of such lump sum; 

(2) The option is exercised within sixty (60) days after the date on which 
such lump sum first became payable; and 

(3) Part or all of such lump sum shall (but for this subsection) be in- 
cludable in gross income by reason of subsection (d) (1), 

then, for purposes of this section, no part of such lump sum shall be considered 
as includable in gross income at the time such lump sum first became payable. 

(h) Interest. — Notwithstanding any other provisions of this section, if any 
amount is held under an agreement to pay interest thereon, the interest pay- 
ments shall be included in gross income. (1957, c. 1340, s. 4.) 


§ 105-141.2. Gross income—alimony payments.— 

1. General Rule: 

(a) Decree of Divorce or Separate Maintenance.—lf a wife is divorced or 
legally separated from her husband under a decree of divorce or of separate 
maintenance, the wife’s gross income includes periodic payments (whether or 
not made at regular intervals) received after such decree in discharge of (or 
attributable to property transferred, in trust or otherwise, in discharge of) a 
legal obligation which, because of the marital or family relationship, is imposed 
on or incurred by the husband under the decree or under a written instrument 
incident to such divorce or separation. 

(b) Written Separation Agreement.—If a wife is separated from her hus- 
band and there is a written separation agreement executed after the date of the 
enactment of this article, the wife’s gross income includes periodic payments 
(whether or not made at regular intervals) received after such agreement is exe- 
cuted which are made under such agreement and because of the marital or family 
relationship (or which are attributable to property transferred, in trust or other- 
wise, under such agreement and because of such relationship). 


(c) Decree for Support—If a wife is separated from her husband, the wife’s 
gross income includes periodic payments (whether or not made at regular in- 
tervals) received by her after January 1, 1957, from her husband under a decree 
requiring the husband to make the payments for her support and maintenance. 

2. Payments to Support Minor Children. — Subsection 1 shall not apply to 
that part of any payment which the terms of the decree, instrument, or agree- 
ment fix, in terms of an amount of money or a part of the payment, as a sum 
which is payable for the support of minor children of the husband. For pur- 
poses of the preceding sentence, if any payment is less than the amount specified 
in the decree, instrument or agreement, then so much of such payment as does 
not exceed the sum payable for support shall be considered a payment for such 
support. 

3. Principal Sum Paid in Installments. 

(a) General Rule—For purposes of subsection 1, installment payments dis- 
charging a part of an obligation the principal sum of which is, either in terms of 
money or property, specified in the decree, instrument, or agreement shall not be 
treated as periodic payments. 

(b) Where Period for Payment Is More Than 10 Years.—lIf, by the terms of 
the decree, instrument, or agreement, the principal sum referred to in paragraph 
(a) is to be paid or may be paid over a period ending more than 10 years from 
the date of such decree, instrument, or agreement, then (notwithstanding para- 
graph (a)) the installment payments shall be treated as periodic payments for 
purposes of subsection 1, but (in the case of any one taxable year of the wife) 
only to the extent of ten per cent (10%) of the principal sum. For purposes 
of the preceding sentence, the part of any principal sum which is allocable to a pe- 
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riod after the taxable year of the wife in which it is received shall be treated as an 
installment payment for the taxable year in which it is received. 

4. Treatment of Income from a Trust. 

(a) Inclusion in Gross Income of Wite.—There shall be included in the gross 
income of a wife who is divorced or legally separated under a decree of divorce or 
of separate maintenance (or who is separated from her husband under a written 
separation agreement) the amount of the income of any trust which such wife is 
entitled to receive and which, except for this section, would be includable in the 
gross income of her husband, and such amount shall not, despite any other pro- 
vision of this article, be includable in the gross income of such husband. ‘This 
subsection shall not apply to that part of any such income of the trust which the 
terms of the decree, written separation agreement or trust instrument fix, in terms 
of an amount of money or a portion of such income, as a sum which is payable 
for the support of minor children of such husband. In case such income is less 
than the amount specified in the decree, agreement or instrument for the pur- 
pose of applying the preceding sentence, such income, to the extent of such sum 
payable for such support, shall be considered a payment for such support. 

(b) Wife Considered a Beneficiary—For purposes of computing the taxable 
income of the estate or trust and the taxable income of a wife to whom subsection 
(a) applies, such wife shall be considered as the beneficiary specified in this part. 
A periodical payment to any portion of which this part applies shall be included 
in the gross income of the beneficiary in the taxable year in which under this 
part such portion is required to be included. 

5. Husband and Wife.—As used in this section and § 105-147 (14), if the 
husband and wife therein referred to are divorced, wherever appropriate to the 
meaning of such sections, the term “wife” shall be read “former wife’ and the 
term “husband” shall be read “former husband”; and, if the payments described 
in such sections are made by or on behalf of the wife or former wife to the hus- 
band or former husband instead of vice versa, wherever appropriate to the mean- 
ing of such sections, the term “husband” shall be read “wife” and the term “wife” 
shall be read “husband”. (1957, c. 1340, s. 4.) 


§ 105-142. Basis of return of net income.—(a) The net income of a 
taxpayer shall be computed in accordance with the method of accounting regu- 
larly employed in keeping the books of such taxpayer, but such method of ac- 
counting must be consistent with respect to both income and deductions, but if 
in any case stich method does not clearly reflect the income, the computation 
shall be made in accordance with such method as in the opinion of the Commis- 
sioner does clearly reflect the income, but shall follow as nearly as practicable 
the federal practice, unless contrary to the context and intent of this article. 


(b) Change of Income Year. 

(1) A taxpayer may change the income year upon which he reports for 
income tax purposes without prior approval by the Commissioner of 
Revenue if such change in income year has been approved by or is 
acceptable to the Federal Commissioner of Internal Revenue and is 
used for filing income tax returns under the provisions of the Inter- 
nal Revenue Code of 1954. 

If a taxpayer desires to make a change in his income year other 
than as provided above he may make such change in his income year 
with the approval of the Commissioner of Revenue, provided such ap- 
proval is requested at least thirty days prior to the end of his new in- 
come year. 

A taxpayer who has changed his income year without requesting 
the approval of the Commissioner of Revenue as provided in the 
first paragraph of this subdivision shall submit to the Commissioner 
of Revenue notification of any change in the income year after the 
change has been approved by the Federal Commissioner of Inter- 
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nal Revenue or his agent where application for permission to change 
is required by the Federal Commissioner of Internal Revenue with 
such notification stating that such approval has been received. 
Where application for change of the income year is not required by 
the Federal Commissioner of Internal Revenue, notification of the 
intention to change the income year shall be submitted to the Com- 
missioner of Revenue prior to the time for filing the short period 
return. 

(2) A return for a period of less than twelve months (referred to in this 
subsection as “short period’) shall be made when the taxpayer 
changes his income year. In such a case, the return shall be made 
for the short period beginning on the day after the close of the 
former taxable year and ending at the close of the day before the 
day designated as the first day of the new taxable year, except that 
taxpayers changing to, or from, a taxable year varying from fifty-two 
(52) to fifty-three (53) weeks as provided in subsection 11 of G. S. 
105-132 shall not be required to file a short period return if such 
change results in a short period of three hundred and fifty-nine (359) 
days or more or of less than seven (7) days. Short period income tax 
returns shall be filed within the same period following the end of such 
short period as is required for full year returns under the provisions 
of G. §. 105-155. 

(3) In the case of a taxpayer who is an individual, if a return is made 
for a short period under the provisions of subdivision (Z) of this 
subsection the exemptions allowed as a deduction under G. S. 105- 
149 shall be reduced to amounts which bear the same ratio to the 
full exemptions as the number of months in the short period bears 
to twelve and the net taxable income for the short period shall be 
placed on an annual basis by multiplying such income by twelve 
and by dividing the result by the number of months in the short 
period. The tax shall be the same part of the tax computed on the 
annual basis as the number of months in the short period is of 
twelve months. 


(c) An individual carrying on business in partnership shall be liable for in- 
come tax only in his individual capacity, and shall include in his gross income, 
whether distributed or not, his distributive share of the net income of the part- 
nership and dividends from foreign corporations for each income year. If an 
established business in this State is owned by a nonresident individual or by a 
partnership having one or more nonresident members, the manager of the busi- 
ness in this State shall report the earnings of such business in this State, and 
the distributive share of the income of each nonresident owner or partner and 
pay the tax as levied on individuals in this article for each such nonresident 
owner or partner. The individual or partnership business carried on in this 
State may deduct the payment required to be made for such nonresident in- 
dividual or partner or partners from their distributive share of the profits of such 
business in this State: Provided, that if an established unincorporated business 
owned by a nonresident individual or a partnership having one or more non- 
resident members is operating in one or more other states the net income of 
the business attributable to North Carolina shall be determined by multiplying 
the total net income of the business by the ratio ascertained under the provi- 
sions of G. S. 105-134, and shall be entitled to the rights and privileges ac- 
corded corporations therein. Total net income shall be the entire gross income 
of the business less all expenses, taxes, interest and other deductions allow- 
able under this article which were incurred in the operation of the business. 

(d) There shall be included in the gross income of a beneficiary cf an estate 
or trust the share of the net income of the estate or trust which during the in- 
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come year is distributed or is distributable to such benches and which has 
not been included as net income of the estate or trust subject to tax during any 
prior year. 

Unless otherwise provided by law or by the will, deed or other instrument 
creating the estate, trust or fiduciary relation, the net income of the estate or 
trust shall be deemed to be distributed or distributable to the beneficiaries (in- 
cluding the fiduciary as a beneficiary, in the case of income accumulated for 
future distribution) ratably in proportion to their respective interests. 

(e) In the case of trusts which qualify for exemption under G. S. 105-138 
(10), employees or their beneficiaries shall include in their gross incomes only 
the amounts actually received or made available to them within the income 
year; provided, that if such employees have made contributions to such trusts, 
and the benefits are received as periodical payments, the amounts annually re- 
ceived shall be taxed as an annuity as provided in G. S. 105-141.1. 

(f) An individual, who patronizes or owns stock or has membership in a 
farmers’ marketing or purchasing co-operative or mutual, organized under sub- 
chapter 4 or subchapter 5 of chapter 54 of the General Statutes of North Caro- 
lina, shall include in his gross income for the year in which the aliocation is 
made his distributive share of any savings, whether distributed in cash or credit, 
allocated by the co-operative or mutual “association for each income year. 


(g) (1) A taxpayer who regularly sells or otherwise disposes of personal 
property on the installment plan may return as income therefrom 
in any taxable year that proportion of the installment payments 
actually received in that year which the gross profit, realized or to 
be realized when payment is completed, bears to the total contract 
price. 

(2) Income from a sale or other disposition of real property, cr a casual 
sale or other casual disposition of personal property (other than 
property of a kind which would properly be included in the inven- 
tory of the taxpayer if on hand at the close of the taxable year) for 
a price exceeding one thousand dollars ($1,000.00), may be re- 
turned on the basis and in the manner prescribed in subdivision (1), 
provided, however, that such income may be so returned only if in 
the taxable year of the sale or other disposition there are no pay- 
ments or the payments (exclusive of evidence of indebtedness of the 
purchaser) do not exceed thirty per cent (30%) of the selling price. 

(3) Sale or Other Disposition. 

a. If an installment obligation is satisfied at other than its face 
value or is distributed, transmitted, sold or otherwise dis- 
posed of, gain or loss shall result to the extent of the differ- 
ence between the basis of the obligation and 

1. The amount realized, in the case of satisfaction at other 
than face value or a sale or exchange, or 
2. The fair market value of the obligation at the time of 
the distribution, transmission or disposition in the 
case of the distribution, transmission, or disposition 
otherwise than by sale or exchange. 
Any gain or loss so resulting shall be considered as resulting 
from the sale or exchange of the property in respect of which 
the installment obligation was received. 

b. The basis of an installment obligation shall be the excess of 
the face value of the obligation over an amount equal to the 
income which would be returnable were the obligation satis- 
fied in full. 

c. Except as provided elsewhere in this article this subdivision 
(3) shall not apply to the transmission of installment obliga- 
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tions at death; provided, that any corporation availing itself of 
the provisions of this subsection and which is planning to either 
withdraw its articles of domestication or remove its business 
from this State, merge, or consolidate its business with 
another corporation or other interests or dissolve its charter, 
be required to make a report for income tax purposes, to the 
Department of Revenue, of any unrealized or unreported in- 
come from installment sales made while doing business in 
this State and to pay any tax which may be due on such in- 
come. The manner and form for making such report and 
paying the tax shall be as prescribed by the Commissioner. 


(19398 ce toS.9ss 31851943... 400. 6) 4-7 1945) cl 708, ss 4; 19495 c.-3925"s.93: 
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Editor’s Note—vThe 1955 amendment, sentence of subsection (c) and added the 
effective July 1, 1955, deleted the words proviso and sentence at the end thereof, 
‘or interest on stock” formerly appearing deleted all of subsection (e) after “an- 
after “savings” in line five of subsec-  nuity” in line six and inserted in lieu there- 
tion (f). of “as provided in G. S. 105-141.1”, and 

The 1957 amendment rewrote subsec- added subsection (g). 
tions (b) and (d), deleted the former third 


§ 105-142.1. Income in respect of decedents. — (a) The amount of 
all items of gross income in respect of a decedent which are not properly in- 
cludable in the gross income of the decedent for the taxable period in which 
falls the date of his death or for a prior taxable period (including ail items of 
gross income in respect of a prior decedent if the right to receive such items 
was acquired by reason of the death of the prior decedent or by bequest, devise 
or inheritance from the prior decedent) shall be included in the gross income, 
for the taxable year when received, of: 

(1) The estate of the decedent, if the right to receive the amount is ac- 
quired by the decedent’s estate from the decedent; 

(2) The person who, by reason of the death of the decedent, acquires the 
right to receive the amount if the right to receive the amount is 
not acquired by the decedent’s estate from the decedent; or 

(3) The person who acquires from the decedent the right to receive the 
amount by bequest, devise or inheritance if the amount is received 
after a distribution by the decedent’s estate of such right or is re- 
ceived without an administration of the decedent’s estate. 


(b) If a right to receive an amount of income in respect of a decedent is 
transferred by the estate of the decedent or by a person who received such right 
by reason of the death of the decedent or by bequest, devise or inheritance from 
the decedent, there shall be included in the gross income of the estate of such 
person, as the case may be, for the taxable period in which the transfer occurs, 
the fair market value of such right at the time of transfer plus the amount by 
which any consideration for the transfer exceeds such fair market value. For 
purposes of this paragraph, the term “transfer” includes a sale, exchange, or 
other disposition or the satisfaction of an installment obligation at other than 
face value, but does not include transmission at death to the estate of the dece- 
dent or a transfer to a person pursuant to the right of such person to receive 
such amount by reason of the death of the decedent or by bequest, devise or in- 
heritance from the decedent. 

(c) For the purposes of this section an amount equal to the excess of the 
face amount of an installment obligation (the income from which was properly 
reportable by the decedent on the installment basis under G. S. 105-142) over 
the basis of such obligation in the hands of the decedent shall be considered as 
an item of gross income in respect of a decedent, and such obligation shall be 
considered a right to receive an item of gross income in respect of a decedent. 
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(d) The amount of any deduction allowable under this article in respect of 
a decedent which is not properly allowable to the decedent for the taxable pe- 
riod in which falls the date of his death or for a prior taxable period shall be 
allowed to the estate of the decedent except that, if the estate of the decedent 
is not liable to discharge the obligation to which the deduction relates, such de- 
duction shall be allowed to the person, who by reason of the death of the dece- 
dent or by bequest, devise or inheritance acquires, subject to the obligation, 
from the decedent an interest in property of the decedent. (1957, c. 1340, s. 4.) 


§ 105-144. Determination of gain or loss. — (a) For the purpose of 
ascertaining the gain or loss from the sale or other disposition of property ac- 
quired after January first, one thousand nine hundred and twenty-one, the basis 
shall be the cost thereof provided, however, that in the case of property which 
was included in the last preceding annual inventory used in determining net in- 
come in a return under this article, such inventory value shall be the basis in 
lieu of cost. In the case of property acquired before January first, one thousand 
nine hundred and twenty-one, the basis for the purpose of ascertaining gain shall 
be the fair market value of the property at January first, one thousand nine hun- 
dred and twenty-one, or the cost of the property, whichever is greater, and the 
basis for determining loss shall be the cost of the property in all cases if such 
cost is known or determinable. Otherwise, the basis shall be the fair market 
value of the property at January 1, 1921. The basis so determined shall be ad- 
justed for capital additions or losses applicable to the property and for depre- 
ciation, amortization and depletion allowed or allowable. 

(b) Except as hereinafter provided in subsection (c), the final distribution 
to the taxpayer of the assets of a corporation shall be treated as a sale of the 
stock or securities of the corporation owned by him, and the gain or loss shall 
be computed accordingly. 

(c) No gain or loss shall be recognized upon the receipt by a corporation 
of property distributed in complete liquidation of another corporation, if the cor- 
poration receiving such property was on the date of the adoption of the plan of 
liquidation and has continued to be at all times until the receipt of the property 
the owner of stock (in such other corporation), possessing at least eighty per 
centum (80%) of the total combined voting power of all classes of stock en- 
titled to vote, and the owner of at least eighty per centum (80%) of the total 
number of shares of all other classes of stock (except nonvoting stock which is 
limited and preferred as to dividends). 

(d) If property is received by a corporation in a distribution in complete 
liquidation of another corporation within the meaning of subsection (c), then, 
except as hereinafter provided in subsection (e), the basis of the property in the 
hands of the distributee shall be the same as it would be in the hands of the trans- 
TeLOU, 

(e) If property is received by a corporation in a distribution in complete 
liquidation of another corporation within the meaning of subsection (c), and if 


(1) The distribution is pursuant to a plan of liquidation adopted on or 
after January first, one thousand nine hundred and fifty-seven, and 
not more than two years after the date of the transaction hereinafter 
described in subparagraph (2) (or in the case of a series of transac- 
tions the date of the last such transaction) ; and 

(2) Stock of the distributing corporation possessing at least eighty per 
centum (80%) of the total combined voting power of all classes of 
stock entitled to vote, and at least eighty per centum (80%) of the 
total number of shares of all other classes of stock (except nonvot- 
ing stock which is limited and preferred as to dividends), was ac- 
quired by the distributee in a taxable exchange during a period of 
not more than twelve months, 
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then the basis of the property in the hands of the distributee shall be the ad- 
justed basis of the stock with respect to which the distribution was made. 

(f{) No gain or loss shall be recognized to a corporation on the receipt of 
money or other property in exchange for stock (including treasury stock) of 
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Editor’s Note.— spect to the disposal of property. Hence 
The 1957 amendment rewrote this sec- the statute is not applicable to a gift of 
tion. property to a charitable institution. Wis- 


This section has to do only with fixing cassett Mills Co. v. Shaw, 235 N. C. 14, 
for tax purposes the mode of ascertaining 68 S. E. (2d) 816 (1952). 
realized gains or losses sustained in re- 


§ 105-144.2. Sale of principal residence of taxpayer — nonrecog- 
nition of gain.—(a) If property (in this section called “old residence”) used 
by the taxpayer as his principal residence is sold by him after December 31, 
1956, and, within a period beginning one year before the date of such sale and 
ending one year after such date, property (in this section called “new 
residence”) is purchased and used by the taxpayer as his principal residence, 
gain (if any) from such sale shall be recognized only to the extent that the tax- 
payer’s adjusted sales price (as defined in subsection (b)) of the old residence 
exceeds the taxpayer’s cost of purchasing the new residence. 

(b) Adjusted Sales Price Defined. 

(1) In General. — For purposes of this section, the term “adjusted sales 
price’ means the amount realized, reduced by the aggregate of the 
expenses for work performed on the old residence in order to assist 
in its sale. 

(2) Limitations. — The reduction provided in paragraph (1) applies only 
to expenses— 

a. For work performed during the 90-day period ending on the 
day on which the contract to sell the old residence is entered 
into; 

b. Which are paid on or before the 30th day after the date of the 
sale of the old residence; and 

c. Which are 

1. Not otherwise allowable as deductions in computing tax- 
able income under this chapter, and 

2. Not taken into account in computing the amount realized 
from the sale of the old residence. 

(3) Effective Date. — The reduction provided in paragraph (1) applies to 
expenses for work performed in any taxable year (whether begin- 
ning before, on or after January 1, 1957), but only in the case of a 
sale or exchange of an old residence which occurs after December 
ign 950, 

(c) Rules for Application of Section—For the purposes of this section: 

(1) An exchange by the taxpayer of his residence for other property shall 
be treated as a sale of such residence, and the acquisition of a resi- 
dence on the exchange of property shall be treated as a purchase of 
such residence. 

(2) A residence any part of which was constructed or reconstructed by the 
taxpayer shall be treated as purchased by the taxpayer. In deter- 
mining the taxpayer’s cost of purchasing a residence, there shall be 
included only so much of his cost as is attributable to the acquisition, 
construction, reconstruction, and improvements made which are 
properly chargeable to capital account, during the period specified 
in subsection (a). 

(3) If a residence is purchased by the taxpayer before the date of his sale 
of the old residence, the purchased residence shall not be treated as 
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his new residence if sold or otherwise disposed of by him before the 
date of the sale of the old residence. 

(4) If the taxpayer, during the period described in subsection (a), pur- 
chases more than one residence which is used by him as his principal 
residence at some time within one year after the date of the sale of 
the old residence, only the last of such residences so used by him 
after the date of such sale shall constitute the new residence. 

(5) In the case of a new residence the construction of which was com- 
menced by the taxpayer before the expiration of one year after the 
date of the sale of the old residence, the period specified in subsection 
(a), and the one year referred to in paragraph (4) of this subsec- 
tion, shall be treated as including a period of 18 months beginning with 
the date of the sale of the old residence. 

(d) Limitation—Subsection (a) shall not apply with respect to the sale of 
the taxpayer’s residence if within one year before the date of such sale the tax- 
payer sold at a gain other property used by him as his principal residence, and 
any part of such gain was not recognized by reason of subsection (a). 

(e) Basis of New Residence-—Where the purchase of a new residence results, 
under subsection (a) in the nonrecognition of gain on the sale of an old resi- 
dence, in determining the adjusted basis of the new residence as of any time fol- 
lowing the sale of the old residence, the adjustments to basis shall include a re- 
duction by an amount equal to the amount of the gain not so recognized on the 
sale of the old residence. For this purpose, the amount of the gain not so recog- 
nized on the sale of the old residence includes only so much of such gain as is 
not recognized by reason of the cost, up to such time, of purchasing the new resi- 
dence. 

(f) Tenant-Stockholder in a Cooperative Housing Corporation. — For pur- 
poses of this section references to property used by the taxpayer as his principal 
residence, and references to the residence of a taxpayer, shall include stock held 
by a tenant-stockholder in a cooperative housing corporation 1f— 


(1) In the case of stock sold, the house or apartment which the taxpayer 
was entitled to occupy as such stockholder was used by him as his 
principal residence, and 

(2) In the case of stock purchase, the taxpayer used as his principal resi- 
dence the house or apartment which he was entitled to occupy as 
such stockholder. 

(g) Husband and Wife. 


(1) If the taxpayer and his (or her) spouse own the old residence by the 
entirety and purchase the new residence by the entirety, then any 
gain shall be recognized only to the extent provided in subsection (a) 
of this section and shall be divided equally between the spouses, and 
the basis of the new residence shall be divided equally between said 
spouses, 

(2) If the taxpayer and his (or her) spouse own (or owned) either the 
old or the new residence by the entirety and the other residence is 
(or was) owned solely by one of the spouses then the nonrecognition 
of gain as provided in subsection (a) of this section shall not apply 
unless both such spouses consent to compute any gain or loss upon 
the sale of the old residence as if the new residence were purchased 
under the same ownership as the old residence and to determine the 
basis of the new residence as if the old residence were owned under 
the same ownership as that under which the new residence is pur- 
chased. (1957, c. 1340, s. 4.) 


§ 105-1443. Amortization of bond premiums not deductible.— 
Amortization of premiums paid upon the purchase of bonds shall not be deduc- 


264 


§ 105-145 1957 CUMULATIVE SUPPLEMENT § 105-145 


tible in determining net income under this article, but premiums shall constitute 
a part of the cost basis of the bond in determining profit or loss. For the purposes 
of this section, the term “bond” means any bond, debenture, note, or certificate 
or other evidence of indebtedness issued by any corporation and bearing interest 
(including any like obligation issued by a government or political subdivision 
thereof), but does not include any such obligation which constitutes stock in trade 
of the taxpayer or any such obligation of a kind which would properly be included 
in the inventory of the taxpayer if on hand at the close of the taxable year, or 
any such obligation held by the taxpayer primarily for sale to customers in the 
ordinary course of his trade or business. (1957, c. 1340, s. 4.) 


§ 105-145. Exchanges of property.—l. When property is exchanged 
for other property of like kind, the property received in exchange shall be con- 
sidered as a conversion of assets from one form to another, from which no gain 
or loss shall be deemed to arise. 

2. (a) In the case of the organization of a corporation, the stock or securities 
received shall be considered to take the place of property transferred therefor, and 
no gain or loss shall be deemed to arise therefrom. 

(b) No gain or loss shall be recognized when property is transferred to a cor- 
poration, the organization of which has been completed before such transfer, solely 
in exchange for stock or securities in such corporation if, immediately after such 
exchange, the person or persons making such transfer are in control of the cor- 
poration. 

3. (a) No gain or loss to a stockholder shall be recognized when a corpora- 
tion, which is a party to a reorganization, in pursuance of the plan of reorganiza- 
tion, and in exchange solely for its own stock or securities, or without the transfer 
to it by or on account of its stockholders of any property, distributes to its stock- 
holders stock or securities in one or more other corporations, each of which is also 
a party to the reorganization. No gain or loss to the holder of any security issued 
by a corporation shall be recognized when such corporation is a party to a reor- 
ganization and, in pursuance of the plan of reorganization and in exchange solely 
for securities issued by it, distributes to the holders of such securities stock or 
securities in one or more other corporations each of which is also a party to the 
reorganization. 

(b) No gain or loss shall be recognized if a corporation a party to a reorgani- 
zation exchanges property, in pursuance of the plan of reorganization, solely for 
stock or securities in another corporation a party to the reorganization. 

(c) As used in this section, the term “reorganization” includes a statutory 
merger or consolidation, a transfer by a corporation of all or a part of its assets to 
another corporation, if immediately after the transfer the transferor or its share- 
holders, or both, are in control of the corporation to which the assets are trans- 
ferred, or a recapitalization, or a mere change in identity, form, or place of or- 
ganization, however effected. 

(d) As used in this section, the term “a party to a reorganization” includes 
the corporation resulting from a reorganization and includes both corporations in 
the case of a reorganization resulting from the acquisition by one corporation of 
stock or properties of another, and the term “control” means the ownership of 
stock possessing at least eighty per cent (80%) of the total combined voting 
power of all classes of stock entitled to vote and at least eighty per cent (80%) 
of the total number of shares of all other classes of stock of the corporation. 

4. If a corporation distributes to a shareholder, with respect to its stock, or 
distributes to a security holder, in exchange for its securities, solely stock or se- 
curities of a corporation which it controls immediately before the distribution and 
if the distribution was not used principally as a device for the distribution of 
the earnings and profits of the distributing corporation or the controlled corpora- 
tion or both, and as part of the distribution the distributing corporation distributes 
all of the stock and securities in the controlled corporation held by it immediately 
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before the distribution or an amount of stock in the controlled corporation con- 
stituting control and if the distribution of the stock in the controlled corporation 
was not in pursuance of a plan having as one of its principal purposes the avoid- 
ance of income tax, then no gain or loss shall be recognized to, and no amount 
shall be includable in the income of, such shareholder or security holder on the 
receipt of such stock or securities. (1939, c. 158, s. 320; 1943, c. 400, s. 4; 1955, 
C1239. 8S, 1-368 957nc M40, 643) 

Editor’s Note—The 1955 amendment tributions, and matters and things begun 
added paragraph (b) of subsection 2, after July 1, 1955. 
rewrote paragraph (a) of subsection 3, The 1957 amendment struck out former 
and added former subsection 5. Section subsection 4 and redesignated subsection 
4 of the amendatory act made it applicable 5 as 4. 
only to reorganizations, exchanges, dis- 


§ 105-147. Deductions.—In computing net income there shall be allowed 
as deductions the following items: 

1. All the ordinary and necessary expenses paid during the income year in 
carrying on any trade or business, including: 

(a) As to individuals, reasonable wages of employees for services rendered 
in producing such income. 

(b) As to partnership, reasonable wages of employees and a reasonable al- 
lowance for copartners or members of a firm, for services actually rendered in 
producing such income, the amount of such salary allowance to be included in the 
personal return of the copartner receiving same. 

(c) As to corporations, wages of employees and salaries of officers, if rea- 
sonable in amount, for services actually rendered in producing such income. 

(d) As to taxpayers engaged in the business of farming, reasonable expendi- 
tures paid and reasonable indebtedness incurred during the income year for the 
purpose of soil or water conservation in respect of land used in farming, or for 
the prevention of erosion of land used in farming. The amount of such expend- 
itures and indebtedness claimed as a deduction under this paragraph shall not 
exceed the amount of the deduction therefor claimed by the taxpayer upon his 
income tax return filed with the United States for such income year or the amount 
allowable therefor in accordance with the provisions of § 175 of the Federal In- 
ternal Revenue Code of 1954. No deduction shall be allowed in any income year 
on account of the depreciation, obsolescence, or amortization of any structure, 
improvement, or property any part of the cost of which has been claimed as an 
expense deductible under this subsection. 


134. All the ordinary and necessary expenses paid during the income year by 
any teacher, principal or superintendent of the public schools of the State for 
the purpose of attending summer school in any accredited college or university. 
Ordinary and necessary expenses shall be construed to include tuition, matricu- 
lation fees, registration fees, amounts paid for books and necessary classroom 
supplies, subsistence and individual athletic supplies. The deduction authorized 
under this subsection shall not exceed the sum of two hundred and fifty dollars 
($250.00) for any one year. 

5. Dividends from stock issued by any corporation to the extent herein pro- 
vided. As soon as may be practicable after the close of each calendar year, the 
Commissioner of Revenue shall determine from each corporate income tax return 
filed with him during such year, and due from the filing corporation during such 
year, the proportion of the total net income of the corporation upon which such 
corporation is liable to pay to this State an income tax under the provisions of 
this article. A taxpayer who is a stockholder in any such corporation shall be 
allowed to deduct from his gross income the same proportion of the dividends 
received by him from such corporation during his income year ending at or after 
the end of such calendar year. No deduction shall be allowed for any part of 
any dividend received by such taxpayer from any corporation which filed no in- 
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come tax return with the Commissioner of Revenue during such calendar year. 
The total amount of dividends received by such taxpayer from a corporation of 
this State may be deducted by such taxpayer from his gross income if such cor- 
poration filed with the Commissioner of Revenue during such calendar year an 
income tax return due in such year but had no net income. Dividends received 
from a foreign corporation, which corporation filed with the Commissioner of 
Revenue during such calendar year an income tax return due in such year but 
had no net income for the year covered by such return, shall be deductible from 
the gross income of the taxpayer receiving them in the same proportion as if the 
corporation had had net income for such year. Dividends received by a taxpayer 
from stock in any insurance company of this State taxed under the provisions 
of § 105-228.5 shall be deductible from the gross income of such taxpayer, and 
a proportionate part of any dividends received from stock in any foreign insur- 
ance corporation shall be deductible, such part to be determined on the basis of 
the ratio of premiums reported for taxation in this State to total premiums col- 
lected both in and out of the State. Dividends received by a taxpayer from stock 
in any bank or trust company in this State taxed under the provisions of article 
8C of subchapter I of this chapter. A taxpayer shall be allowed to deduct such 
proportionate part of dividends received by him from a North Carolina regulated 
investment company, as defined in § 105-138 as represents and corresponds to 
income received by such regulated investment company which would not be 
taxed by this State if received directly by the North Carolina corporation or resi- 
dent. 

Where a taxpayer is the beneficiary of a distributable trust and where dividend 
income is received by the trust and paid by the trustee to the beneficiary, the divi- 
dends or the portion of such dividends which would otherwise be deductible under 
the provisions of this section shall be deductible to the beneficiary if such divi- 
dends are distributed or distributable to the beneficiary during the taxable year 
and are included in the gross income of the beneficiary except that the deduction 
of the same dividends may not be claimed by both the fiduciary and the bene- 
ficiary. The amount of the deduction by the beneficiary shall be that portion of 
his income received from the trust as the deductible portion of dividends re- 
ceived as income by the trust bears to the gross income of the trust from all 
sources taxable under this article. 

No deduction of dividends the income from which is separately allocated under 
the provisions of § 105-134 shall be made by a corporation in computing its net 
apportionable income. The deductible portion of such dividends shall be subtracted 
from the dividend income prior to the allocation of the latter either within or 
without this State as provided in subsection (2) of § 105-134. 

6. Losses of such nature as designated below: 

(a) Losses of capital or property used in trade or business actually sustained 
during the income year except that: No deduction shall be allowed for losses 
arising from personal loans, endorsements or other transactions of a personal 
nature not entered into for profit; and losses of such character as specified in 
subdivision (c) below shall be deductible only to the extent therein provided. 

(b) Losses of property not connected with a trade or business sustained in 
the income year if arising from fire, storm, shipwreck or other casualties or theft 
to the extent such losses are not compensated for by insurance or otherwise. 

(c) Losses incurred in the income year from the sale of corporate shares or 
bonds of corporations or governments, or from transactions in commodity futures 
contracts. Provided, that in the case of any loss claimed to have been sustained 
from any sale or other disposition of shares of stock or securities, other than 
transactions in commodity futures contracts, where it appears that, within a period 
beginning thirty days before the date of such sale or disposition and ending thirty 
days after such date, the taxpayer has acquired (by purchase or by an exchange 
on which the entire amount of gain or loss was recognized by law) or has entered 
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into a contract or option so to acquire substantially identical stock or securities 
then no deduction for the loss shall be allowed unless the taxpayer is a dealer in 
stocks or securities and the loss is sustained in a transaction made in the ordinary 
course of its business; if the property consists of stock or securities the acqui- 
sition of which (on the contract or option to acquire which) resulted in the non- 
deductibility under this section of the loss from the sale or other disposition of 
substantially identical stock or securities, then the basis shall be the basis of the 
stock or securities sold or disposed of, increased or decreased, as the case may be, 
by the difference, if any, between the price at which the stock was acquired and the 
price at which such substantially identical stock or securities were sold or otherwise 
disposed of; if the amount of stock or securities acquired (or covered by the con- 
tract or option to acquire) is greater than the amount of stock or securities sold or 
otherwise disposed of, then the provisions herein with respect to the adjustment of 
the basis of the stock or securities acquired (or covered by the contract or option to 
acquire) shall not apply to that portion of the amount of stock or securities acquired 
(or covered by the contract or option to acquire) which shall be in excess of the 
amount of the stock or securities sold; if the amount of the stock or securities ac- 
quired (or covered by the contract or option to acquire) is less than the amount of 
stock or securities sold or otherwise disposed of, then the provisions hereof with 
respect to disallowance of loss claimed to have been sustained from the sale or 
other disposition of stock or securities shall not apply to the portion of the amount 
thereof in excess of the amount of the stock or securities acquired (or covered 
by the contract or option to acquire). 

(d) Losses in the nature of net economic losses sustained in any or all of the 
five preceding income years arising from business transactions or to capital or 
property as specified in (a) and (b) above subject to the following limitations: 


First, the purpose in allowing the deduction of net economic loss of a prior 
year or years is that of granting some measure of relief to taxpayers who have 
incurred economic misfortune or who are otherwise materially affected by strict 
adherence to the annual accounting rule in the determination of taxable income, 
and the deduction herein specified does not authorize the carrying forward of 
any particular items or category of loss except to the extent that such loss or 
losses shall result in the impairment of the net economic situation of the tax- 
payer such as to result in a net economic loss as hereinafter defined. 

Second, the net economic loss for any year shall mean the amount by which 
allowable deductions for the year other than contributions, personal exemptions, 
prior year losses, taxes on property held for personal use, and interest on debts 
incurred for personal rather than business purposes shall exceed income from 
all sources in the year including any income not taxable under this article. 

Third, any net economic loss of a prior year or years brought forward and 
claimed as a deduction in any income year may be deducted from taxable income 
of the year only to the extent that such carry-over loss from the prior year or 
years shall exceed any income not taxable under this article received in the same 
year in which the deduction is claimed, except that in the case of taxpayers re- 
quired to apportion to North Carolina their net apportionable income, as defined 
in this article, only such proportionate part of the net economic loss of a prior 
year shall be deductible from the income taxable in this State as would be deter- 
mined by the use of the apportionment ratio computed under the provisions of 
G. S. 105-134 or of subsection (c) of G. S. 105-142, as the case may be, for 
the year of such loss. 

Fourth, a net economic loss carried forward from any year shall first be ap- 
plied to, or offset by, any income taxable or nontaxable of the next succeeding 
year before any portion of such loss may be carried forward to a succeeding 
year. If there is any income taxable or nontaxable in a succeeding year not other- 
wise offset only the balance of any carry-over loss may be carried forward to a 
subsequent year, 


268 


§ 105-147 1957 CuMuULATIVE SUPPLEMENT § 105-147 


Fifth, the amount of any loss arising from sales or transactions as specified in 
subdivision (c) above and not allowed as a deduction for the year in which such 
loss occurred may be carried forward for deduction in either or both of the suc- 
ceeding years but only to the extent that such loss when added to other deduc- 
tions permitted in the second limitation above shall result in a net economic loss 
as defined in the said second limitation. Further, any portion of such loss from 
sales or transactions specified in subdivision (c) above which is carried forward 
to one or both of the two succeeding years may be deducted from taxable income 
in either year only to the extent of gain not otherwise offset from similar sales 
or transactions in the year in which such deduction is claimed, but not to exceed 
such amount as would be permitted as a deduction under the other limitations 
above. Provided, that this paragraph shall apply only to losses incurred during 
income years beginning prior to January 1, 1957. 

Sixth, no loss shall either directly or indirectly be carried forward more than 
five years. 

7%. Amounts expended by an individual during the year for medical care and 
insurance against illness or accident for himself, or herself, and dependents, and 
for funeral expenses for dependents leaving no net estate, to the extent that the 
total of such expenditures not compensated for by insurance or otherwise shall 
exceed five per centum of net income computed without the benefit of the deduc- 
tion authorized in this subdivision. The deduction authorized in this subdivi- 
sion shall apply only to amounts that were actually paid in the income year, and 
the total allowable deduction in any tax year shall not exceed five thousand dol- 
lars ($5,000.00). 

8. A reasonable allowance for depreciation and obsolescence of property used 
in the trade or business, which allowance shall be measured by the estimated life 
of such property; and in the case of mines, oil and gas wells, other natural de- 
posits and timber, a reasonable allowance for depletion. 

The cost of property acquired on or since January 1, 1921, plus the cost of 
additions and improvements, shall be the bases for determining the amount of 
the allowance for depreciation and obsolescence. If the property was acquired 
prior to January 1, 1921, the book value of the property as of that date shall be 
the basis for determining tne amount of the allowance for depreciation and ob- 
solescence. Notwithstanding the provisions of the two preceding sentences, the 
basis for determining the amount of the allowance for depreciation and obsoles- 
cence shall be the book value of the property in all cases in which the federal gov- 
ernment uses the book value to determine the deduction allowed by it for de- 
preciation or obsolescence under the provisions of § 167 of the Internal Revenue 
Code of 1954. 

For any income years ending after December 31, 1953, the amount of the de- 
duction for depreciation and obsolescence shall be computed by the same method 
used by the taxpayer in computing the income tax due from the taxpayer to the 
United States for such income year if such method is pursuant to the provisions 
of § 167 of the Internal Revenue Code of 1954. If such taxpayer files no income 
tax return for such income year with the United States under the Internal Reve- 
nue Code of 1954 or files such a return but no deduction is claimed therein for 
depreciation or obsolescence or the deduction claimed therein for depreciation or 
obsolescence is not computed pursuant to § 167 of the Internal Revenue Code of 
1954, a reasonable allowance for depreciation and obsolescence shall be deter- 
mined in accordance with regulations to be established by the Commissioner of 
Revenue or, in the absence of such regulation, pursuant to the straight line method. 

In determining a reasonable allowance for depletion of mines, oil and gas wells, 
and other natural deposits the cost of development not otherwise deducted will 
be allowed as depletion, and in the case of leases, the deduction allowed may be 
equitably apportioned between the lessor and the lessee. 

The basis for determining the allowance for depletion shall be the book value 
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of the property in all cases in which the federal government uses the book value 
to determine the deduction allowed by it for depletion under the provisions of 
the Internal Revenue Code of 1954. 

Notwithstanding any other provisions of this section, the allowances for de- 
pletion under this section in the case ot certain mines and other natural deposits 
listed below shall be a certain per centum of the gross income from the property 
during the taxable year, as specified in the schedule below for the mines and 
natural deposits therein listed, excluding from such gross income an amount 
equal to any rents or royalties paid or incurred by the taxpayer in respect to the 
property. Such allowance shall not exceed 50 per centum of the net income of 
the taxpayer (computed without allowance for depletion) from the property, 
except that in no case shall the depletion allowance be less than it would be if 
computed without reference to this paragraph. The schedule is as follows: (1) 
In the case of coal, asbestos, brucite, dolomite, magnesite, perlite, wollastonite, 
calcium, carbonates, and magnesium carbonates, 10 per centum; (2) in the case 
of metal mines, aplite, bauxite, fluorspar, flake graphite, vermiculite, beryl, 
garnet, feldspar, mica, tale (including pyrophyllite), lepidolite, spodumene, barite, 
ball clay, sagger clay, china clay, phosphate rock, rock asphalt, trona, bentonite, 
gilsonite, thenardite, borax, fuller’s earth, tripili, refractory and fire clay, quart- 
zite, diatomaceous earth, metallurgical grade limestone, chemical grade limestone, 
potash, monazite, and other radioactive minerals, 15 per centum; and (3) not- 
withstanding any other provisions of this section, in the case of oil and gas wells 
the allowance for depletion under this section shall be 2714 per centum of the 
gross income from the property during the taxable year, excluding from such 
gross income an amount equal to any rents or royalties paid or incurred by the 
taxpayer in respect of the property. Such allowance shall not exceed 50 per 
centum of the net income of the taxpayer (computed without allowance for de- 
pletion) from the property, except that in no case shall the depletion allowance 
under this section be less than it would be if computed without reference to this 
paragraph. Federal rules and regulations shall be applicable in interpreting 
and applying per centum depletion allowances in accordance with the schedule 
set out above. 

814. In lieu of any depreciation allowance pursuant to this section, at the op- 
tion of the taxpayer, an allowance with respect to the amortization of the cost 
of any sewage or waste treatment plant, including waste lagoons, and pollution © 
abatement equipment purchased or constructed and installed which reduces the 
amount of water pollution resulting from the discharge of sewage and industrial 
wastes or other polluting materials or substances into streams, lakes, or rivers, 
based on a period of 60 months. The deduction provided for in this subsection 
shall be allowed by the Commissioner only upon condition that the person, firm, 
or corporation, claiming such allowance shall furnish to the Commissioner a — 
certificate from the State Stream Sanitation Committee certifying that said Com- 
mittee has found as a fact that the waste treatment plant or pollution abatement 
equipment purchased or constructed and installed as above described has actually 
been constructed and installed and that such plant or equipment complies with the 
requirements of said Committee with respect to such plants or equipment, that 
such plant or eqiiipment is being effectively operated in accordance with the 
terms and conditions set forth in the permit, certificate of approval, or other 
document of approval issued by the State Stream Sanitation Committee, and that 
the primary purpose thereof is to reduce water pollution resulting from the dis- 
charge of sewage and waste and not merely incidental to other purposes and 
functions. The deduction herein provided for shall also be allowed as to plants 
or equipment constructed or installed before January 1, 1955, but only with re- 
spect to the undepreciated value of such plants or equipment. 

8%. An allowance with respect to the amortization of the cost of any emer- 
gency facility, as such facility is defined in § 168 of the Federal Internal Revenue 
Code of 1954, based on a period of 60 months, and an allowance with respect to- 
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the amortization of the cost of a grain storage facility, as such facility is defined 
in § 169 of the Federal Internal Revenue Code of 1954, based on a period of 60 
months. The amount of such allowance for the amortization of the cost of any 
such facility shall not exceed the amount of the allowance claimed therefor by 
the taxpayer in the taxpayer’s income tax return filed with the United States 
for such income year or the amount allowable therefor pursuant to the provisions 
of § 168 or § 169 of the Federal Internal Revenue Code of 1954. This paragraph 
shall not relate to the determination of the liability of any taxpayer for income 
tax due to the State of North Carolina for any income year ending on or prior 
to December 31, 1954, nor shall it affect in any way the validity of any assess- 
ment for income taxes due for any such year to the State of North Carolina here- 
tofore made by the Commissioner of Revenue or his authorized representative, 
or the liability of any taxpayer for the payment of any tax, interest, or penalty 
so assessed, and shall apply only to construction completed and/or assets acquired 
on or subsequent to January 1, 1955. Any deduction for the amortization of any 
such facility claimed and allowed pursuant to this subsection shall be in lieu of 
any deduction for the depreciation or obsolescence of such facility which would 
otherwise be allowed pursuant to the provisions of subsection 8 of this section. 
Provided, that the provisions of this subsection shall apply to any corporation 
engaged in the business of operating a railroad, express service, telephone or 
telegraph business, or other form of public service, when such company is re- 
quired by the Interstate Commerce Commission, the Federal Communications 
Commission or any successor federal regulatory agency to keep records accord- 
ing to its standard classification of accounting or other prescribed accounting 
system only with respect to property acquired on, or subsequent to, January 1, 
Lose 

9. Contributions or gifts made by individuals, firms, partnerships and corpo- 
rations within the income year to corporations, trusts, community chests, funds, 
foundations or associations organized, and operated exclusively for religious, 
charitable, literary, scientific, or educational purposes or for the prevention of 
cruelty to children or animals, no part of the net earnings of which inures to the 
benefit of any private stockholder or individual, or contributions or gifts made 
by individuals, firms, partnerships and corporations within the income tax year 
to posts or organizations of war veterans, or auxiliary units or societies of any 
such posts or organizations, if such posts, organizations, units, or societies are 
organized in the United States or any of its possessions, and if no part of their 
net earnings inures to the benefit of any private shareholder or individual: 
Provided, that in the case of such contributions or gifts by corporations and 
partnerships, the amount allowed as a deduction hereunder shall be limited to 
an amount not in excess of five (5%) per centum of the corporation’s or part- 
nership’s net income, as computed without the benefit of this subdivision; and 
provided that in the case of such contributions or gifts by individuals, the 
amount allowed as a deduction shall be limited to an amount not in excess of 
fifteen (15%) per centum of the individual’s net income, as computed without 
the benefit of this subsection. 


9%. Contributions by persons and corporations to the State of North Caro- 
lina, any of its institutions, instrumentalities, or agencies, any county of this 
State, its institutions, instrumentalities, or agencies, any municipality of this 
State, its institutions, instrumentalities, or agencies. 

10. Amounts actually expended by an individual, taxable under this article, 
in maintaining one or more relatives of the taxpayer, dependent upon the tax- 
payer for their chief support, in an institution for the care of mental or physical 
defectives irrespective of whether such dependent relatives be above or below 
the age of eighteen: Provided, that the deduction authorized in this subsection 
shall apply only to actual expenditures in excess of the amounts allowed as per- 
sonal exemption for such dependents under the provisions of subdivision (5) of 
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subsection (a) of § 105-149, and the maximum amount that may be deducted 
by an individual under the authorization herein stated shall not exceed eight 
hundred dollars ($800.00). Provided further, that any excess of such actual ex- 
penditures over the personal exemption for such dependents plus eight hundred 
dollars ($800.00) may be construed as medical expenses and may be deducted 
subject to the provisions of subsection 714 of this section. 

12. In computing net income no deduction shall be allowed under this section 
for “ordinary and necessary expenses”; rental expense, interest expense, taxes 
or contributions being otherwise deductible under this section, if (1) the same 
are not actually paid within the taxable year or within the time fixed by statute 
for filing the taxpayer’s return; and (2) if, by reason of the method of accounting 
of the person or corporation to whom the payment is to be made, the amount 
thereof is not, unless actually paid, includible in the gross income of such person 
or corporation for the taxable year in which or with which the taxable year of 
the taxpayer ends. In the case of taxpayers who keep their accounts and report 
for income tax purposes on a cash basis, items of expenditure of such nature as 
specified above in this subsection shall not be allowed as a deduction unless such 
were actually paid within the income year for which a report is made. 

13. Reasonable amounts paid by employers within the income year to trusts 
which qualify for exemption under subsection ten of § 105-138; provided, that 
amounts which are deductible for federal income tax purposes shall be prima 
facie allowable as deductions hereunder; provided further, that, in the case of 
taxpayers on the accrual basis, they shall be deemed to have made payments on 
_the last day of the year of accrual if actual payments are made within the time 
fixed by statute for filing the taxpayer’s return. This subsection shall be effective 
from and after January first, one thousand nine hundred and forty-two. 

14. Payments made by a divorced or estranged spouse to his or her spouse 
who is living separate and apart from the spouse making such payment for the 
separate support and maintenance of such spouse, except that only such amounts 
may be deducted under this subsection as are includable in the gross income of the 
spouse receiving such payments under the provisions of G. S. 105-141.2. Provided, 
that no deduction shall be allowed under this subsection with respect to any payment 
if, by reason of subsection (d) of G. S. 105-141.2 the amount is not includable 
in the gross income of the spouse claiming the deduction. Provided further, that 
any individual who reports his income to the State of North Carolina on the ac- 
crual basis may claim the deduction authorized by this subsection if the payments 
claimed as a deduction are actually made within the time fixed by statute for filing 
the taxpayer’s return. ~ 


15. Individual income taxpayers whose income is reportable to the State for 
income tax purposes, may, at their option, under such rules and regulations as 
the Commissioner of Revenue may prescribe, elect to claim a standard deduction 
equal to ten per cent (10%) of their adjusted gross income or five hundred dol- 
lars ($500.00), whichever is the lesser, in lieu of all deductions other than those 
incurred in the deriving of the income and other than personal exemptions and 
dependency deductions provided that where both spouses have income taxable in 
this State and one spouse elects to take credit for the standard deduction provided 
herein, the other spouse must also take such standard deduction; provided further, 
that for purposes of this subsection the phrase “‘adjusted gross income,” shall 
mean gross income taxable under this article less all expenses incurred in deriving 
such gross income. 

Provided, further, that the provisions of this subsection shall not apply to tax- 
payers who are not residents of this State. 

16. As to employers, the amount of the salary or other compensation of an em- 
ployee which is paid for a period of not more than twenty-four months after the 
employee’s death to his estate, widow, or heirs provided such payment is made 
in recognition of services rendered by the employee prior to his death and is rea- 
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sonable in amount. (1939, c. 158, s. 322; 1941, c. 50, s. 5; 1943, c. 400, s. 4; 
CP Oe 1945, C. 0G, S44 Cay on, &. a; L947. CoOL 6, 4c. O04 [940° 392. 
Ber eC O45, set en se) 1953 ew LUGS wl Lono. Ce loll See: 


Pere LOU ros. 0L °C Liles TCC. Loo ase O4are Ci LO4G,.Se 1. 


ss. 4, 8.) 
Editor’s Note.— 
The first 1951 amendment, effective 


January 1, 1951, rewrote the last sentence 
of subsection 134 and made changes in sub- 
section 14. The second 1951 amendment 
inserted the last sentence of subsection 5. 

The first 1953 amendment added the last 
paragraph to subsection 8. The second 1953 
amendment substituted “fifteen (15%)” in 
lieu of “ten (10%) near the end of sub- 
section 9 and added subsection 15. 

The first 1955 amendment inserted sub- 
section 84%. The second 1955 amendment 
changed subsection 8. The third 1955 
amendment added paragraph (d) of sub- 
section 1 and inserted subsection 814. The 
fourth 1955 amendment changed former 
subsection 10, and the fifth 1955 amend- 
ment rewrote subsection 5. 


The 1957 amendment added the second 
and third paragraphs of subsection 5, and 
inserted in the first paragraph the next to 
last sentence to be effective for income 
years beginning on and after January 1, 
1957. The amendment rewrote subdivi- 
sion (c) of subsection 6 and made changes 
in subdivision (d). It increased the amount 
at the end of subsection 7% from $2,500 
to $5,000, and deleted from subsection 8 
the former provision that it should “not 
apply to any corporation the net income 
of which is required to be computed un- 
der the provisions of § 105-136.” It also de- 
leted the same provision from the end of 
subsection 834 and added the proviso 
thereto. The amendment further redesig- 
nated subsection 934 as 9%, deleted 
former subsection 10, rewrote former sub- 
section 914 and redesignated it as 10. The 
amendment rewrote the first part of sub- 
section 12, substituted “the time fixed by 
statute for filing the taxpayer’s return” 
for the words “sixty days after the close 
of such year” in subsection 13, rewrote sub- 
sections 14 and 15 and added subsection 16. 
Subsection 14 refers to “subsection (d) of 
G. S. 105-141.2”. There is no subsection 
(d) in such section. 

As only the subsections mentioned above 
were affected by the amendments, the rest 
of the section is not set out. 

For brief comment on the second 1951 
amendment, see 29 N. C. Law Rev. 415. 

For comment on the 1953 amend- 
ments, see 31 N. C. Law Rev. 436, 439. 

For note on income tax consequences 
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of alimony payments, see 29 N. C. Law 
Kev. 319. 

What are “ordinary and necessary” ex- 
penses necessarily vary in individual cases, 
and depend upon the nature of a particular 
business, its size, its location, its mode of 
operations, and to some extent the busi- 
ness customs and practices prevailing at 
the time and in the locality or area where 
the taxpayer operates. ‘Therefore, in order 
to take care of the varying situations as 
they arise, this section should be left flex- 
ible in form for application in individual 
cases according to the practical meaning 
of the statutory language. Wiscassett 
Mills Comyn Shaw,eeso N. C14 868hs. Ee 
(2d) 816 (1952). 

In order for an item of expense to be 
deductible it must be both an “ordinary” 
expense and a “necessary” expense, since 
these words are used conjunctively. Also 
of controlling significance is this phrase 
appearing in the section: “in carrying on 
any trade or business.” Here, the conno- 
tation is that the expense in order to be 
deductible must relate to the cost of “carry- 
ing on” the business, and carrying on a 
business in plain language means operat- 
ing the business. Therefore, it would seem 
that an expense in order to be deductible 
within the purview of this section not only 
must be an “ordinary and necessary” busi- 
lless expense, but as a general rule it must 
relate in a substantial way to the costs of 
current operations,—to the cost of produc- 
ing the gross income from which the de- 
duction is sought. Wiscassett Mills Co. 
v. Shaw, 235 N. C. 14, 68 S. E. (2d) 816 
(1952). 

Capital Expenditures Not Deductible.— 
This section does not sanction the deduc- 
tion of an expenditure the underlying pur- 
pose and predominant effect of which are 
to provide permanent improvements or 
betterments reasonably calculated to en- 
hance the value of the taxpayer’s business 
or property for a period substantially be- 
yond the year in which the outlay is made. 
Such an outlay is a capital expenditure, as 
distinguished from an item of normal 
operating business expense, and it 1s not 
deductible for income tax purposes. Wis- 
cassett Mills ‘Co. v. Shaw, 235 N. C. 14, 
68 S. E. (2d) 861 (1952). 

Ordinarily, the expense of installing 
sewers is treated as a capital expenditure 
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and is not deductible under this section. 
And the fact that the taxpayer does not 
own the property on which the mains were 
laid and did not by contractual arrange- 
ment with the city acquire some vested 
property rights therein in return ToL) the 
sums paid to the city does not have the 
effect of transforming these capital ex- 
penditures into ordinary and necessary 
business expenses to be written off entirely 
within the year. Wiscassett Mills Co. v. 
Shaw, 235 N. C. 14, 68 S. E. (2d) 816 
(1952). 

Subsection 2 was intended to provide 
for the deduction only of “rentals or other 
payments” as and when the items accrue 
from year to year, and in no event may it 
be interpreted as authorizing the deduction 
in one year of a prepayment of rentals or 
other like charges for a period of years in 
advance. Wiscassett Mills Co. v. Shaw, 
235 N. C. 14, 68 S. E. (2d) 816 (1952). 

Advance Rentals, Bonuses, etc., to Be 
Spread Over Life of Lease.—Rentals re- 
quired to be paid for the use or possession 
ot business property, not owned by the 
taxpayer and in which he has no equity, 
may usually be deducted in computing in- 
come tax. However, where an expenditure 
made by a lessee is in the nature of an in- 
vestment in property used in his trade or 
business, or is the cost, or part of the cost, 
of the lease itself, it cannot be deducted in 
toto from the lessee’s taxable income as 
an expense for the year in which it oc- 
curred, but must be recovered in annual 
allowances. Thus, advances, rentals and 
bonuses, the price paid for an assignment 
of a lease, and other similar expenditures 
by a lessee are not deductible as ordinary 
and necessary business expenses in the 
year of payment, but are required to be 


GENERAL STATUTES oF NortH CAROLINA 


§ 195-149 


spread over the entire life of the lease. 
Wiscassett Mills Co. v. Shaw, 235 N. C. 
14, 68 S. E. (2d) 816 (1952). 

“Amount” of Gift.—Subsection 9 con- 
tains no technical language. Thus, it must 
be interpreted in accordance with the ordi- 
nary use and common understanding of the 
words used. According to ordinary use, 
the “amount” of a gift and the value of a 
gift have the same meaning and effect. 
It follows, then, that when a contribution 
is made in property rather than in cash, 
the amount of the gift, and the amount of 
the deduction, is the fair market value of 
the property at the time of the gift. Wis- 
cassett Mills Co. v. Shaw, 235 N. C. 14, 68 
S: E. (2d) 816 (952). 

Determination of Deduction of Loss for 
Prior Years.—Subsection (6) (d) requires 
the inclusion of nontaxable income in ar- 
riving at an allowable deduction for carry- 
over purposes to be deducted from taxable 
income in a succeeding year. Dayton Rub- 
ber Co. v. Shaw, 244 N. C. 170, 92 S. E. 
(2d) 799 (1956). 

Regulation in Respect to Carry-Over 
Losses Held to Comply with Subsection 
(6) (d). — The Supreme Court found no 
conflict between the Income Tax Regula- 
tion No. 2, promulgated on 10 February, 
1944, by the Commissioner of Revenue 
and followed by the Department of Rev- 
enue in its administrative practice with 
respect to carry-over losses, and the stat- 
utory provisions with respect thereto. 
Dayton Rubber Co. v. Shaw, 244 N. (& 
170, 92 S. E. (2d) 799 (1956). 


Taxes Accruing Prior to Effective Date 
of Section Not Deductible—See Wiscas- 
sett Mills Co. v. Shaw, 235 N. C. 14, 68 
S. E. (2d) 816 (1952). 


§ 105-149. Exemptions.—(a) There shall be deducted from the net in- 


come the following exemptions: 


(1) In the case of a single individual, a personal exemption of one thou- 


sand dollars ($1,000.00). 


(2) In the case of a married man with a wife living with him, two thou- 
sand dollars ($2,000.00), or in the case of a person who is the head 
of a household and maintains the same and therein supports one or 


more dependent relatives, 


under eighteen years of age, or, 


if over 


eighteen years of age, incapable of self-support because mentally or 


physically defective, two thousand dollars 


($2,000.00). Provided, that 


when a husband living with his wife has a gross income of less than 
one thousand dollars ($1,000.00), whether taxable under this article 
or not, and when the wife actually furnishes more than one-half the 
support for herself and her husband, the husband may by agreement 
with his wife allow her to claim the two thousand dollars ($2,000.00) 
exemption provided in this subsection and the husband in such case 
shall be entitled to claim an exemption of only one thousand dollars 
($1,000.00): Provided, further, that if the two thousand dollars 
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($2,000.00) exemption is taken by the wife, the husband must file a 
return for the same year, regardless of whether he shall have a tax- 
able income for such year. 

(3) A married woman having a separate and independent income, one 
thousand dollars ($1,000.00). 

(4) In the case of a widow or widower having minor child or children, 
natural or adopted, two thousand dollars ($2,000.00). 

(5) Three hundred dollars ($300.00) for each individual (other than hus- 
band and wife) dependent upon and receiving his chief support from 
the taxpayer, if such dependent individual is under eighteen years of 
age or is incapable of self-support because mentally or physically de- 
fective or is regularly enrolled for full-time study in a school, college, 
or other institution of learning. Exemptions for the children of tax- 
payers shall be allowed under this subsection only to the person en- 
titled to the $2,000.00 exemption provided in subsection (2) of this 
subdivision; except, however, that where husband and wife are di- 
vorced and have children of their marriage for which they would 
otherwise be entitled to an exemption hereunder, the parent furnish- 
ing the chief support of his (or her) child during the income year 
shall be entitled to said exemption, irrespective of whether said 
parent has custody of said child or children or is the head of a house- 
hold during said year. 

(6) In the case of a fiduciary filing a return for that part of the net in- 
come of estates or trusts which has not become distributable during 
the income year one thousand dollars ($1,000.00). Provided, that 
in cases where two or more trusts have been established for the bene- 
fit of the same individual or beneficiaries the exemption allowed each 
of such trusts shall be such amount as would be determined by divid- 
ing one thousand dollars ($1,000.00) ratably among such trusts in 
proportion to the corpus of each. 

In the case of a fiduciary filing a return for the net income received 
during the income year of a deceased resident or nonresident individ- 
ual who has died during the tax year or income year without having 
made a return, two thousand dollars ($2,000.00) if the individual 
was a married man, and one thousand dollars ($1,000.00) if the 
individual was single or a married woman not qualifying as “head 
of a household.” 

In the case of a fiduciary filing a return for an insolvent or incom- 
petent individual resident or nonresident where the fiduciary has 
complete charge of such net income the same exemption to which the 
beneficiary would be entitled. 

(7) In the case of a divorced person having the sole custody of a minor 
child or children and receiving no alimony for the support of him- 
self, herself, child, or children two thousand dollars ($2,000.00). 

(8) In the case of any person who is totally blind, such person shall be en- 
titled to an additional exemption of one thousand dollars ($1,000.00) 
in addition to all other exemptions allowed by law. Provided, such 
person shall submit to the Department of Revenue a certificate from 
a physician, an optometrist or from the State Commission for the 
Blind certifying that such condition exists. 

(b) The exemptions allowable under this section shall be denied to an in- 
dividual having income both within and without this State unless the entire 
income of such individual is shown in his or her return to this State; and if 
the entire income of such individual is shown in his or her return, the exemptions 
allowable under this section shall be denied in the proportion that the income 
earned outside of this State bears to the total income both within and without 
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this State; provided, that when an individual includes in his or her gross in- 
come taxable in this State income earned in another state and no deduction is 
claimed under this article because said income is earned outside of this State, 
such individual shall be allowed the same exemption under this. section as a 
person earning all of his or her income in this State. 

(c) The status on the last day of the income year shall determine the right 
to the exemptions provided in this section, except that: 

(1) A taxpayer shall be entitled to the exemptions for a husband, wife or 
dependents who have died during the year, 

(2) A taxpayer who shall have been divorced or separated or shall cease 
to be “head of a household” during such year shall be entitled to 
the exemptions as though such event had not occurred if the tax- 
payer’s status was unchanged for the major part of such income year, 

(3) A taxpayer shall be entitled to an exemption for a dependent if such 
taxpayer furnished the major part of the support of such dependent 
during the income year. (1939, c. 158, s. 324; 1941, c. 50, s. 5; 
1943, c. 400, s. 4; 1945, c. 708, s. 4; 1947, c. 501, s. 4; 1949, c. 392, 
Ss Srrer U7 321951 043 9544 1997, Coat oman) 


Editor’s Note.— 

The 1951 amendment added the provisos 
to subdivision (2) of subsection (a) and 
rewrote the proviso in subdivision (8) 
thereof. 

The 1957 amendment changed subsec- 


tion (a) by substituting “one thousand 
dollars ($1,000.00)” for “five hundred dol- 
lars ($500.00)” in line eight of subdivision 
(2) and adding the exception clause at the 
end of subdivision (5). The amendment 
also rewrote subsection (c). 


§ 105-151. Tax credits for income taxes paid to other states by 
individuals.—(a) Individuals who are residents of this State shall be allowed 
a credit against the taxes imposed by this article for income taxes imposed by 
and paid to another state or country on income taxed under this article, subject 
to the following conditions: 


(1) The credit shall be allowed only for taxes paid to such other state or 
country on income derived from sources within such state or country 
which is taxed under the laws thereof irrespective of the residence 
or domicile of the recipient. 

(2) The credit shall not be allowed if such other state or country allows 
residents of this State a credit against the taxes imposed by such 
state or country for taxes paid or payable under this article, or to the 
extent, if any, to which the taxes imposed and paid to such other 
state or country are based on income which is not subject to the taxes 
imposed by this article. 

(3) The fraction of the gross income for North Carolina income tax pur- 
poses which is subject to income tax in another state or country 
shall be ascertained and the North Carolina net income tax before 
credit under this section shall be multiplied by such fraction. The 
credit allowed shall be either the product thus calculated or the in- 
come tax actually paid the other state or country whichever is smaller, 

(4) Receipts showing the payment of income taxes to another state or 
country and a true copy of a return or returns upon the basis of 
which such taxes are assessed must be filed with the Commissioner 
of Revenue at, or prior to, the time credit is claimed. If credit is 
claimed on account of a deficiency assessment, a true copy of the 
notice assessing or proposing to assess the deficiency, as well as a 
receipt showing the payment of the deficiency, must be filed. 

(b) If a fiduciary is required to pay a tax to this State for an estate or 
trust for which he acts which estate or trust is resident in this State and is also 
resident in another state or country, he shall, notwithstanding the limitations 
contained in subsection (a) of this section, be allowed a credit against the taxes 
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imposed by this article for income taxes imposed by and paid to such other 
state or country in accordance with the formula contained in subdivision (3) 
of subsection (a) of this section and the requirements of subdivision (4) of sub- 
section (a) of this section. 

(c) A resident beneficiary of an estate or trust who is taxed under this arti- 
cle on the income received from the estate or trust shall be allowed a credit 
against the taxes imposed by this article on such income for income taxes paid 
by the fiduciary to another state or country on such income in accordance with 
the formula contained in subdivision (3) of subsection (a) of this section and 
the requirements of subdivision (4) of subsection (a) of this section. 

(d) Whenever a taxpayer other than a resident of this State has become 
liable for income tax to the state or country where he resides upon his net in- 
come for the taxable year derived from sources within this State and subject 
to taxation under this article, the Commissioner of Revenue shall credit the 
amount of income tax payable by him under this article with such proportion 
of the tax so payable by him to the state or country where he resides as his 
income subject to taxation under this article bears to his entire income upon 
which the tax so payable to such other state or country was imposed: Provided, 
that such credit shall be allowed only if the laws of said state or country (1) 
grant a substantially similar credit to residents of this State subject to income 
tax under such laws, or (2) impose a tax upon the personal incomes of its 
residents derived from sources in this State and exempt from taxation the 
personal incomes of residents of this State. No credit shall be allowed against 
the amount of the tax on any income taxable under this article which is exempt 
from taxation under the laws of such other state or country. 

(e) If any taxes paid to another state or country for which a taxpayer has 
been allowed a credit under this section are at any time credited or refunded 
to the taxpayer, a tax equal to that portion of the credit allowed for such taxes 
so credited or refunded shall be due and payable from the taxpayer within 
thirty (30) days from the date of the receipt of the refund or the notice of 
the credit. If the amount of such tax is not paid within thirty (30) days of 
receipt or notice the taxpayer shall be subject to the penalties and interest on 
delinquent payments provided for in subchapter I of this chapter. 

(f) If a partnership is engaged in the practice of a profession which either 
under the laws of this State or under the code of ethics of such profession may 
not be practiced by a corporation, and such partnership maintains a place of 
business in this State and also a place of business in another state or country, 
no member of such partnership who is a resident of this State shall be required 
to include as a part of his income which is subject to the taxes imposed by this 
article any part of his share of the gross income of such partnership which is 
earned in such other state or country in the practice of such profession, and 
which is subject to income taxes imposed by such other state or country, and 
shall not be entitled to deduct under G. S. 105-147 his share of any of the ex- 
penses, taxes or losses which are attributable to such partnership’s practice of 
such profession in such other state or country, but the income so excluded shall 
be shown in his return for the purpose of prorating the exemptions allowed by 
G. S. 105-149 as therein provided. (1939, c. 158, s. 325; 1941, c. 50, s. 5; ¢. 
204 salen 1943- c. 400;-s. 4+ 195/xc) 1340; 5. 4.) 

Editor’s Note.— 

The 1957 amendment rewrote this sec- 
tion. 


§ 105-152. Returns.—1. The following persons shall file with the Com- 
missioner of Revenue an income tax return under affirmation, showing therein 
specifically the items of gross income and the deductions allowed by this article, 
and such other facts as the Commissioner may require for the purpose of making 
any computation required by this article: 
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(a) Every resident or nonresident who has a gross income during the in- 
come year which is in excess of the personal exemption to which he or she is 
entitled under the provisions of G. S. 105-149 (a), without the inclusion of 
the exemptions for dependents provided under subdivision (5) of said subsec- 
tion, any part of which is subject to taxation in this State. 

(b) Every resident or nonresident required under the provisions of G. S. 
105-149 (b) to prorate his exemption and who has a gross income during the 
income year from sources both within and without this State in excess of the 
prorated exemption, any part of which is subject to taxation in this State. 

(c) Every partnership having a place of business in the State as provided in 
G. S. 105-154. 

(d) Every corporation doing business in this State. 

(e) Any person or corporation whom the Commissioner believes to be liable 
for a tax under this article, when so notified by the Commissioner of Revenue 
and requested to file a return. 

3. The return of a corporation shall be signed by either its president, vice 
president, treasurer, assistant treasurer, secretary or assistant secretary. ‘There 
shall be annexed to the return the affirmation of the officer signing the same, 
which shall be in the form prescribed in G. S. 105-155 of this article, and the 
same penalties prescribed in G. §. 105-155 shall apply to any person making 
willful misstatements in said returns. 

(1951, c. 643, s. 4; 1957, c. 1340, s. 4.) 

Editor’s Note.— pearing after the introductory paragraph 

The 1951 amendment inserted a new and subsection 3 in its entirety. As only 
subdivision of subsection 1. The 1957 subsections 1 and 3 were changed the rest 
amendment rewrote all of subsection 1 ap- of the section is not set out. 


§ 105-154. Information at the source. —1. Every individual, partner- 
ship, corporation, joint-stock company or association, or insurance company, 
being a resident or having a place of business or having one or more employees, 
agents or other representatives in this State, in whatever capacity acting, includ- 
ing lessors or mortgagors of real or personal property, fiduciaries, employers, 
and all officers and employees of the State or of any political subdivision of the 
State and all officers and employees of the United States of America or of any 
political subdivision or agency thereof having the control, receipt, custody, dis- 
posal, or payment of interest (other than interest coupons payable to bearer), 
rent, salaries, wages, premiums, annuities, compensations, remunerations, emolu- 
ments or other fixed or determinable annual or periodical gains, profits, and in- 
comes above exemptions allowed in this article, paid or payable during any year 
to any taxpayer, shall make complete return thereof to the Commissioner of 
Revenue under such regulations and in such form and manner and to such ex- 
tent as may be prescribed by him. ‘The filing of any report in compliance with 
the provisions of this section by a foreign corporation shall not constitute an act 
in evidence of and shall not be deemed to be evidence that such corporation is 
doing business in this State. 

(1957, c. 1340, s. 4.) 

Editor’s Note.— sentence, the words “and all officers and 

The 1957 amendment inserted immedi- employees of the United States of America 
ately following the word “business” in or of any political subdivision or agency 
line three of subsection 1 the words “or thereof.” It further added the second sen- 
having one or more employees, agents or tence. As only subsection 1 was changed 
other representatives.” It also inserted the rest of the section is not set out. 
after “State,” as last appearing in the first 


§ 105-155. Time and place of filing returns.—Returns shall be in 
such form as the Commissioner of Revenue may from time to time prescribe, and 
shall be filed with the Commissioner at his main office, or at any branch office 
which he may establish, The return of every person reporting on a calendar year 
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basis shall be filed on or before the fifteenth day of April in each year, and the re- 
turn of every person reporting on a fiscal year basis shall be filed on or before 
the fifteenth day of the fourth month following the close of the fiscal year. The 
return of a corporation reporting on a calendar year basis shall be filed on or 
before the fifteenth day of March in each year, and the return of a corporation 
reporting on a fiscal year basis shall be filed on or before the fifteenth day of the 
third month following the close of the fiscal year. In case of sickness, absence, 
or other disability or whenever in his judgment good cause exists, the Commis- 
sioner may allow further time for filing returns. Any corporation which shall 
dissolve or withdraw from business in this State shall file its return for the 
then current income year within seventy-five days after the date of such dis- 
solution or withdrawal. 

There shall be annexed to the return the affirmation of the taxpayer making 
the return in the following form: “I hereby affirm that this return, including the 
accompanying schedules and statements (if any) has been examined by me, 
and, to the best of my knowledge and belief, is true and complete and is made in 
good faith covering the taxable period stated, pursuant to the Revenue Act of 
one thousand nine hundred and thirty-nine, as amended and the regulations issued 
under authority thereof, and that this affirmation is made under the penalties 
prescribed by law.’ Any individual who. willfully makes and subscribes a return 
which he does not believe to be true and correct as to every material matter, shall 
be guilty of a misdemeanor, and, upon conviction thereof, shall be subject to a 
fine not to exceed one thousand dollars ($1,000.00) or imprisonment not to ex- 
ceed six months, or both, in the discretion of the court. The Commissioner shall 
cause to be prepared blank forms for the said returns, and shall cause them to be 
distributed throughout the State, and to be furnished upon application ; but failure 
to receive or secure the form shall not relieve any taxpayer from the obligation 
of making any return herein required. (1939, c. 158, s, 329+ 1943; c) 400, -s. 4; 
fl Onimecw 64 sip s0i4 * 195346001502, sh 491055; -e5 17, std p21 957 ich 1340, uses) 

Editor’s Note.— as to the time for filing returns. 

The 1951 amendment, effective January The 1957 amendment added the last sen- 
1, 1951, inserted the second sentence of the tence of the first paragraph, and deleted 
first paragraph relating to fiduciary re- the former sentence of the second para- 
turns. And the 1953 amendment, effec- graph which read: “The return shall also 
tive July 1, 1953, rewrote the second be signed by a competent witness of 
paragraph. the signature.” 

The 1955 amendment omitted the former For brief comment on the 1953 amend- 
reference to fiduciary returns, and made ment, see 31 N. C. Law Rev. 441. 
the state law conform to the federal law 


§ 105-156.1. Effective dates of 1957 amendments to article 4; 
determination of corporate income for income years beginning or end- 
ing in 1957.—Except as otherwise expressly provided herein, the amendments 
to this article by Session Laws 1957, c. 1340, s. 4, shall take effect for income 
years beginning on or after January first, one thousand nine hundred fifty-seven. 
Provided, however, that with reference to corporations having income years 
beginning subsequent to December 31, 1956, and before July 1, 1957, the amend- 
ments to G. S. 105-134 and the repeal of G. S. 105-136, and the deletion of 
former subsection 10 of G. S. 105-147 to the extent that it applies to corpora- 
tions, shall not apply prior to July 1, 1957. Corporations having income years 
beginning subsequent to December 31, 1956, and prior to July 1, 1957, shall 
determine their net taxable income for such years both under the provisions, as 
applicable, of G. S. 105-134, subsection 10 (a) of G. §. 105-147, and G. S$. 105- 
136, as in effect prior to the effective date of Session Laws 1957, c. 1340, s. 4, 
and under the provisions of G. S. 105-134 as amended by Session Laws 1957, 
c. 1340, s. 4. The amount of net taxable income ascertained under the provi- 
sions, as applicable, of G. S. 105-134, subsection 10 (a) of G. S. 105-147, and 
G. S. 105-136, as in effect prior to the effective date of Session Laws 1957, ¢. 
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1340, s. 4, shall be prorated according to the number of days in the income year 
occurring prior to July 1, 1957, and the amount of net taxable income ascertained 
under G. §. 105-134 as amended by Session Laws 1957, c. 1340, s. 4, shall be 
prorated according to the number of days in the income year subsequent to June 
30, 1957, and the amounts so prorated shall be added together and shall be the 
net taxable income of such corporation for the income year. 

Provided further, that corporations having income years ending subsequent 
to June 30, 1957, and prior to December 31, 1957, shall determine their net 
taxable income for such years both under the provisions, as applicable, of G. S. 
105-134, subsection 10 (a) of G. S. 105-147, and G. S. 105-136, as in effect 
prior to the effective date of Session Laws 1957, c. 1340, s. 4, and under the 
provisions of G. §. 105-134 as amended by Session Laws 1957, c. 1340, s. 4. 
The amount of net taxable income ascertained under the provisions, as applicable, 
of .G..S. 105-134, subsection 10 (a) of G./S. 105-147, and G. S) 105-IsGmactia 
effect prior to the effective date of Session Laws 1957, c. 1340, s. 4, shall be 
prorated according to the number of days in the income year occurring prior 
to July 1, 1957, and the amount of net taxable income ascertained under G. S. 
105-134 as amended by Session Laws 1957, c. 1340, s. 4, shall be prorated ac- 
cording to the number of days in the income year subsequent to June 30, 1957, 
and the amounts so prorated shall be added together and shall be the net taxable 
income of such corporation for the income year. 

Any corporation feeling that the above-prescribed method for determining 
taxes due for income years beginning subsequent to December 31, 1956, and 
prior to July 1, 1957, results in an improper determination of its taxes for said 
year may obtain a redetermination of its taxes for said year by showing by 
clear evidence to the satisfaction of the Tax Review Board its correct tax for 
said year. In order to obtain such a redetermination, the taxpayer must file, 
prior to March 1, 1958, with the Board a petition praying for said redetermina- 
tion and setting forth the grounds therefor. After proper hearing, the Board 
shall enter an order denying the prayer or redetermining the tax due in accord- 
ance with its findings. ‘To the extent practicable and consistent with the provi- 
sions of this section, the procedural provisions of G. $. 105-134 (6) g shall apply 
to the petition and hearing under this section. (1957, c. 1340, s. 4.) 


Collection and Enforcement of Income Tax. 


§ 105-157, Time and place of payment of tax.—(1) Except as other- 
wise provided in this section, the full amount of the tax payable as shown on the 
face of the return shall be paid to the Commissioner of Revenue at the office where 
the return is filed at the time fixed by law for filing the return. 

If the taxpayer is a person reporting on a calendar year basis and the amount 
of tax exceeds fifty dollars ($50.00), payment may be made in two equal install- 
ments: one-half at the time of filing the return, and one-half on or before the 
fifteenth day of September following the date the return was originally due to 
be filed, with interest on the deferred payment at the rate of four per cent (4%) 
per annum from the date the return was originally due to be filed. If the tax- 
payer is a person reporting on a calendar year basis and the amount of the tax 
exceeds four hundred dollars ($400.00), payment may be made in four equal 
installments: one-fourth at the time of filing the return, one-fourth on or before 
the fifteenth day of June following the date the return was originally due to be 
filed, one-fourth on or before the fifteenth day of September following the date 
the return was originally due to be filed, and one-fourth on or before the fif- 
teenth day of December following the date the return was originally due to be 
filed, with interest on deferred payments at the rate of four per cent (4%) per 
annum from the date the return was originally due to be filed. 

If the taxpayer is a person reporting on a fiscal year basis or a corporation re- 
porting on either a calendar year or fiscal year basis and the amount of the tax 
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exceeds fifty dollars ($50.00), payment may be made in two equal installments: 
one-half on the date the return is filed, and one-half on or before the fifteenth 
day of the sixth month following the month in which the return was originally 
due to be filed, with interest on the deferred payment at the rate of four per cent 
(4%) per annum from the date the return was originally due to be filed. If 
the taxpayer is a person reporting on a fiscal year basis or a corporation report- 
ing on either a calendar year or fiscal year basis and the amount of the tax ex- 
ceeds four hundred dollars ($400.00), payment may be made in four equal in- 
stallments: one-fourth at the time of filing the return, one-fourth on or before 
the fifteenth day of the third month following the month in which the return was 
originally due to be filed, one-fourth on or before the fifteenth day of the sixth 
month following the month in which the return was originally due to be filed, 
and one-fourth on or before the fifteenth day of the ninth month following the 
month in which the return was originally due to be filed, with interest on deferred 
payments at the rate of four per cent (4%) per annum from the date the return 
was originally due to be filed. 

In the event any deferred payment is not made when due, then the entire 
balance of the tax will immediately become due and collectible, and interest upon 
such outstanding balance shall be added at the rate of six per cent (6%) per an- 
num from the date the return was originally due to be filed until paid. 

CLOT CH645,05 445019559 co 17 estcw) 


Editor’s Note.— (3) were not changed by the amendments 
The 1951 and 1955 amendments rewrote they are not set out. 
subsection (1). As subsections (2) and See note to § 105-155. 


§ 105-158. Examination of returns.—1. As soon as practicable after 
the return is filed, the Commissioner of Revenue shall examine and compute 
the tax and the amount so computed by the Commissioner shall be the tax. If 
the tax found due shall be greater than the amount theretofore paid, the addi- 
tional tax shall be assessed by the Commissioner and paid to the Commissioner 
as provided in § 105-241.1 and any overpayment of tax shall be returned as 
provided in § 105-266. 

3. If the understatement is due to negligence on the part of the taxpayer, but 
without intent to defraud, there shall be added to the amount of the deficiency 
interest at the rate of one-half (%) of one per cent (1%) per month or fraction 
thereof from time said return was required by law to be filed until paid. 

4. If the understatement is found by the Commissioner of Revenue to be false or 
fraudulent, with intent to evade the tax, the tax on the additional income dis- 
covered to be taxable shall be increased by an amount equal to fifty per cent 
(50%) of said tax plus interest at the rate of one-half (4%) of one per cent 
(1%) per month or fraction thereof from time said return was required by law 
to be filed until paid. The provisions of G. S$. 105-241.2, 105-241.3 and 105- 
241.4 with respect to review and appeal shall apply to the tax so assessed. (1939, 
Olocmem oslo. co O43, 6.14 1950 ce bolle Sia. L907, Cc, 1340) oss. 13, 14.) 


Editor's Note. — The 1951 amendment, 1. It also deleted the words “doubled and” 
effective January 1, 1951, struck from sub- from line three of subsection 4 and in- 
section 3 the former five per cent penalty. serted in lieu thereof the words “increased 


The 1955 amendment, effective July 1, by an amount equal to fifty per cent 
1955, rewrote the last sentence of subsec- (50%) of said tax plus.” 
tion 4. As subsection 2 was not affected by the 
The 1957 amendment rewrote subsection amendments it is not set out. 


§ 105-159. Corrections and changes. 

If a refund of taxes paid is made under this section, interest thereon at four 
per cent (4%) per annum computed from ninety (90) days after the overpay- 
ment was made shall be added to such refund. If an assessment is made under 
this section, interest thereon at six per cent (6%) per annum computed from 
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the date set by the statute for the filing of the return shall be added. 


(1957, c. 1340, s. 14.) 

Editor’s Note.— 

The 1957 amendment changed the in- 
terest rate in the first sentence of the sec- 
ond paragraph from 6% to 4%. It substi- 
tuted in the second sentence the words 


“date set by the statute for the filing of the 
return” for the words “due date of the 
original return.” As the first and third 
paragraphs were not changed they are not 
set out. 


§ 105-160: Repealed by Session Laws 1957, c. 1340, s. 10. 


Revision and Appeal. 
§ 105-162: Repealed by Session Laws 1957, c. 1340, s. 10. 
§ 105-163: Repealed by Session Laws 1955, c. 1350, s. 14. 


ARTICLE 5. 


Schedule E. Sales and Use Tax. 
§ 105-164: Repealed by Session Laws 1957, c. 1340, s. 5. 


Division I. Tityz, Purposk AND DEFINITIONS. 
§ 105-164.1. Short title. — This article shall be known as the “North 


Carolina Sales and Use ‘T'ax Act.” 


Editor’s Note.—Section 5 of the act 
inserting this article became effective July 
1, 1957. It provides that article 8 of chap- 
ter 105 of the General Statutes and all 
other laws and clauses of laws in conflict 
with the act are hereby repealed, but all 
the provisions of articles 5 and 9 of chap- 


(1957, c. 1340, s. 5.) 


ter 105 of the General Statutes in force 
immediately prior to July 1, 1957 shall 
continue in force with respect to any lia- 
bility for any sales or use taxes incurred 
with respect to any period of time prior 
to July 1, 1957. 


§ 105-164.2. Purpose.—The taxes herein imposed shall be in addition to 


all other license, privilege or excise taxes and the taxes levied by this article are 
to provide revenue for the support of the public school system of this State 
and for other necessary uses and purposes of the government and State of North 
Carolina, eel O5/eeCn 540 eso.) 


§ 105-164.3. Definitions.—The words, terms and phrases when used in 
this article shall have the meanings ascribed to them in this section except when 
the context clearly indicates a different meaning. 


(1) “Business” shall include any activity engaged in by any person or 
caused to be engaged in by him with the object of gain, profit, bene- 
fit or advantage, either direct or indirect. The term “business” shall 
not be construed in this article to include occasional and isolated 
sales or transactions by a person who does not hold himself out as 
engaged in business. 

“Commissioner” shall mean the Commissioner of Revenue of the State 
of North Carolina, 

“Consumer” shall mean and include every person storing, using or 
otherwise consuming in this State tangible personal property pur- 
chased or received from a retailer either within or without this State. 

“Cost price” means the actual cost of articles of tangible personal prop- 
erty without any deductions therefrom on account of the cost of 
materials used, labor or service costs, transportation charges or any 
expenses whatsoever. 

“Engaged in business” shall mean maintaining, occupying or using 
permanently or temporarily, directly or indirectly, or through a sub- 
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sidiary or agent, by whatever name called, any office, place of distribu- 
tion, sales or sample room or place, warehouse or storage place, or 
other place of business, for the selling or delivering of tangible per- 
sonal property for storage, use or consumption in this State, or per- 
manently or temporarily, directly or through a subsidiary, having any 
representative, agent, salesman, canvasser or solicitor operating in 
this State in such selling or delivering, and the fact that any corporate 
retailer, agent or subsidiary engaged in business in this State may 
not be legally domesticated or qualified to do business in this State 
shall be immaterial. 

(6) “Gross sales” means the sum total of all retail sales of tangible per- 
sonal property as defined herein, whether for cash or credit without 
allowance for cash discount and without any deduction on account of 
the cost of the property sold, the cost of materials used, labor or 
service costs, interest paid or any other expenses whatsoever and 
without any deductions of any kind or character except as provided 
in this article. 

(7) “In this (the) State’ means within the exterior limits of the State 
of North Carolina and includes all territory within such limits owned 
by or ceded to the United States of America. 

(8) “Lease or rental” means the leasing or renting of tangible personal 
property and the possession or use thereof by the lessee or rentee 
for a consideration without transfer of the title of such property. 

(9) “Net taxable sales” shall mean and include the gross retail sales of 
the business of the retailer taxed under this article after deducting 
therefrom exempt sales and nontaxable sales. 

(10) “Nonresident retail merchant” shall mean every person whose busi- 
ness establishment is located outside North Carolina and who en- 
gages in the business of a “retailer” as defined herein and who has 
applied f-~ and obtained from the Commissioner a certificate of reg- 
istration accordance with such rules and regulations as may be 
prescribea ior the issuance thereof. 

(11) “Person” includes any individual, firm, co-partnership, joint venture, 
association, corporation, estate, trust, business trust, receiver, syndi- 
cate or other group, or combination acting as a unit, body politic, or 
political subdivision, whether public or private or quasipublic and 
the plural as well as the singular number. 


(12) “Purchase” means acquired for a consideration whether 
a. Such acquisition was effected by a transfer of title or posses- 
sion, or both, or a license to use or consume ; 
b. Such transfer shall have been absolute or conditional and by 
whatever means it shall have been effected; and 
c. Such consideration be a price or rental in money or by way of 
exchange or barter. 
It also includes the procuring of a retailer to erect, install or apply 
tangible personal property for use in this State. 

(13) “Retail” shall mean the sale of any tangible personal property in any 
quantity or quantities for any use or purpose on the part of the 
purchaser other than for resale. 

(14) “Retailer” means and includes every person engaged in the business 
of making sales of tangible personal property at retail, either within 
or without this State, or peddling the same or soliciting or taking 
orders for sales, whether for immediate or future delivery, for stor- 
age, use or consumption in this State and every manufacturer, pro- 
ducer or contractor engaged in business in this State and selling, 
delivering, erecting, installing or applying tangible personal property 
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for use in this State notwithstanding that said property may be per- 
manently affixed to a building or realty or other tangible personal prop- 
erty. Provided, however, that when in the opinion of the Commis- 
sioner it is necessary for the efficient administration of this article to 
regard any salesmen, solicitors, representatives, consignees, peddlers, 
truckers or canvassers as agents of the dealers, distributors, con- 
signors, supervisors, employers or persons under whom they operate 
or from whom they obtain the tangible personal property sold by 
them regardless of whether they are making sales on their own be- 
half or on behalf of such dealers, distributors, consignors, supervisors, 
employers or persons, the Commissioner may so regard them and 
may regard the dealers, distributors, consignors, supervisors, em- 
ployers or persons as “retailers” for the purpose of this article. 

(15) “Sale” or “selling” shall mean any transfer of title or possession, or 
both, exchange, barter, lease, or rental of tangible personal property, 
conditional or otherwise, in any manner or by any means whatsoever, 
however effected and by whatever name called, for a consideration 
paid or to be paid, and includes the fabrication of tangible personal 
property for consumers by persons engaged in business who furnish 
either directly or indirectly the materials used in the fabrication 
work, and the furnishing, preparing, or serving for a consideration 
of any tangible personal property consumed on the premises of the 
person furnishing, preparing, or serving such tangible personal prop- 
erty. A transaction whereby the possession of the property is trans- 
ferred but the seller retains title or security for the payment of the 
price shall be deemed a sale. Provided, however, if a serviceman or 
repairman furnishes and attaches, annexes, installs, or affixes tangi- 
ble personal property to the real or personal property of customers 
for a consideration, the furnishing, attachment, annexation, installa- 
tion or affixation shall constitute a sale to the extent of the fair 
market value of the tangible personal property furnished, attached, 
annexed, installed or affixed. 


(16) “Sales price’ means the total amount for which tangible personal 
property is sold including charges for any services that go into the 
fabrication, manufacture or delivery of such tangible personal prop- 
erty and that are a part of the sale valued in money whether paid in 
money or otherwise and includes any amount for which credit is 
given to the purchaser by the seller without any deduction therefrom 
on account of the cost of the property sold, the cost of materials used, 
labor or service costs, interest charged, losses or any other expenses 
whatsoever. Provided, however, that where a manufacturer, pro- 
ducer or contractor, erects, installs or applies tangible personal prop- 
erty for the account of or under contract with the owner of realty 
or other property, the sales price shall be the fair market value of 
such property at the time and place of such erection, installation or 
application. Provided, further: 

a. The cost for labor or services rendered in erecting, installing 
or applying property sold when separately charged shall not 
be included as a part of the “sales price”; 

b. Finance charges, service charges or interest from credit extended 
under conditional sales contracts or other conditional con- 
tracts providing for deferred payments of the purchase price 
shall not be considered a part of the “sales price’ when sepa- 
rately charged; 

c. “Sales price” shall not include the amount of any tax imposed 
by the United States upon or with respect to retail sales. 
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(17) 


(18) 


(19) 


(20) 


(21) 
(22) 


(23) 


(24) 


whether imposed upon the retailer or consumer except that 

any manufacturers’ or importers’ excise tax shall be included 

in the term. 
“Storage” means and includes any keeping or retention in this State 
for any purpose except sale in the regular course of business or sub- 
sequent use solely outside this State of tangible personal property 
purchased from a retailer. 
“Use” means and includes the exercise of any right or power or 
dominion whatsoever over tangible personal property by a purchaser 
thereof and includes, but is not limited to, any withdrawal from stor- 
age, installation, affixation to real or personal property, exhaustion 
or consumption of tangible personal property by the owner or pur- 
chaser thereof, but shall not include the sale of tangible personal 
property in the regular course of business. 
“Storage” and “Use”; Exclusion ‘Storage’ and “use” do not in- 
clude the keeping, retaining or exercising any right or power over 
tangible personal property for the purpose of subsequently transport- 
ing it outside the State for use thereafter solely outside the State, or 
for the purpose of being processed, fabricated, or manufactured into, 
attached to or incorporated into, other tangible personal property to be 
transported outside the State and thereafter used solely outside the 
State. 
“Tangible personal property” means and includes personal property 
which may be seen, weighed, measured, felt or touched or is in any 
other manner perceptible to the senses. The term “tangible personal 
property” shall not include stocks, bonds, notes, insurance or other 
obligations or securities, nor shall it include electricity, gas or water 
delivered by or through main lines or pipes either for commercial or 
domestic use or consumption. 
‘Taxpayer’? means any person liable for taxes under this article. 
“Use tax” means and includes the tax imposed by Part 3 in Division 
II of this article. 
“Wholesale merchant” shall mean every person who engages in the 
business of buying any tangible personal property and selling same 
to registered retailers, wholesalers and nonresident retail merchants 
for resale. It shall also include persons making sales of tangible per- 
sonal property which are classified as wholesale sales and subject to 
the wholesale rate of tax. For the purposes of this article any person, 
firm, corporation, estate or trust engaged in the business of manu- 
facturing, producing, processing or blending any articles of com- 
merce and maintaining a store or stores, warehouse or warehouses, 
or any other place or places, separate and apart from the place of 
manufacture or production, for the sale or distribution of its products 
to other manufacturers or producers, wholesale or retail merchants, 
for the purpose of resale shall be deemed a “wholesale merchant”. 


“Wholesale sale” shall mean a sale of tangible personal property by a 
wholesale merchant to a manufacturer, jobber or dealer, wholesale 
or retail merchant, for the purpose of resale but does not include a 
sale to users or consumers not for resale. The term “wholesale sale” 
shall include a sale of tangible personal property to a manufacturer 
which enters into or becomes an ingredient or component part of 
the tangible personal property which is manufactured. (1957, c. 
1340, s. 5.) 


Meaning of “sale” under former statute. 203, 69 S. E. (2d) 505 (1952); holding 


—Watson Industries y. Shaw, 235 N. C. that the word “sale” did not embrace a 
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transaction whereby a radio broadcasting rebroadcast the programs contained there- 
station was given temporary custody Otol. 
transcription tape or records in order to 


Division II. Taxes LEVIED. 


Part 1. Retail Sales Tax. 


§ 105-164.4. Imposition of tax, retailer.—There is hereby levied and 
imposed, in addition to all other taxes of every kind now imposed by law, a 
privilege or license tax upon every person who engages in the business of selling 
tangible personal property at retail, renting or furnishing tangible personal prop- 
erty or the renting and furnishing of rooms, lodgings and accommodations to 
transients, in this State, the same to be collected and the amount to be determined 
by the application of the following rates against gross sales and rentals, to wit: 

(1) At the rate of three per cent (3%) of the sales price of each item or 
article of tangible personal property when sold at retail in this State, 
the tax to be computed on total net taxable sales for the purpose of 
remitting the amount of tax due the State and to include each and 
every taxable retail sale or amount of taxes collected whichever be 
the greater. Provided, however, that in the case of the sale of any 
airplane, or the sale of any motor vehicle, the tax shall be only at the 
rate of one per cent (1%) of the sales price and the maximum tax 
with respect to any one such airplane or motor vehicle, including all 
accessories attached thereto at the time of delivery thereof to the pur- 
chaser, shall be eighty dollars ($80.00). 

For the purposes of this section, the words “motor vehicle” mean 
any vehicle which is self-propelled and designed primarily for use 
upon the highways, any vehicle which is propelled by electric power 
obtained from trolley wires but not operated upon rails, and any ve- 
hicle designed to run upon the highways which is pulled by a self- 
propelled vehicle, but shall not include any implement of husbandry, 
farm tractor, road construction or maintenance machinery, or equip- 
ment, special mobile equipment as defined in G. S. 20-38, nor any 
vehicle designed primarily for use in work off the highway. For 
the purposes of this subsection, the sale separately of a new motor 
vehicle chassis and a new motor vehicle body to be installed thereon, 
whether by the same retailer or different retailers, shall be subject 
only to the tax herein prescribed with respect to a single motor ve- 
hicle, and the tax applicable with respect to the sale of the new chassis 
and/or the new body shall be computed at the rate of one per cent 
(1%) of the sales price thereof, but in no event shall the total tax 
as to both such chassis and body exceed eighty dollars ($80.00). 

Provided further, in addition to all other taxes, there is hereby 
levied and imposed upon every person, for the privilege of using the 
streets and highways of this State, a tax of one per cent (1%) of 
the sales or purchase price of any motor vehicle, new chassis and/or 
new body as defined, described and limited in this section, including 
all accessories attached thereto at the time of delivery thereof to the 
purchaser, purchased or acquired for use on the streets and highways 
of this State, which said amount shall not exceed eighty dollars 
($80.00), and shall be paid to the Commissioner of Revenue at the 
time of applying for certificate of title or registration of such motor 
vehicle. No certificate of title or registration plate shall be issued for 
same unless and until said tax has been paid: Provided, however, 
if such person so applying for certificate of title or registration and 
license plate for such motor vehicle shall furnish to the Commissioner 
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of Revenue a certificate from a motor vehicle dealer licensed to do 
business in this State, upon a form furnished by the Commissioner, 
certifying that such person has paid the tax thereon levied in this 
article, the tax herein levied shall be remitted to such person to 
avoid in effect double taxation on said motor vehicle under this arti- 
cle. It is not the intention of this section to impose any tax upon 
a body mounted upon the chassis of a motor vehicle which tempora- 
rily enters the State for the purpose of having such body mounted 
thereon by the manufacturer thereof. 

The tax levied under this subsection shall not apply to the owner 
of a motor vehicle who purchases or acquires said motor vehicle from 
some person, firm or corporation who or which is not a dealer in 
new and/or used motor vehicles if the tax levied under this article 
has been paid with respect to said motor vehicle. 

(2) At the rate of three per cent (3%) of the gross proceeds derived from 
the lease or rental of tangible personal property as defined herein, 
where the lease or rental of stich property is an established business, 
or the same is incidental or germane to said business. 

(3) Operators of hotels, motels, tourist homes and tourist camps shall be 
considered “retailers” for the purposes of this article. ‘There is here- 
by levied upon every person, firm or corporation engaged in the busi- 
ness of operating hotels, and every person, firm or corporation en- 
gaged in the business of operating tourist homes, tourist camps and 
similar places of business, a tax of three per cent (3%) of the gross 
receipts derived from the rental of any room or rooms, lodgings, or 
accommodations furnished to transients at any hotel, motel, inn, 
tourist camp, tourist cabin or any other place in which rooms, lodg- 
ings or accommodations are regularly furnished to transients for a 
consideration. ‘The tax shall not apply, however, to any room, lodg- 
ing or accommodation supplied to the same person for a period of 
90 continuous days or more. Every person subject to the provisions 
of this section shall register and secure a license in the manner pro- 
vided in paragraph (6) of this section, and, insofar as practicable, 
all other provisions of this article shall also be applicable with re- 
spect to the tax herein provided for. 

(4) The said tax shall be collected from the retailer as defined herein and 
paid by him at the time and in the manner as hereinafter provided. 
Provided, however, that any person engaging or continuing in busi- 
ness as a retailer shall pay the tax required on the net taxable sales 
of such business at the rates specified when proper books are kept 
showing separately the gross proceeds of taxable and nontaxable sales 
of tangible personal property in such form as may be accurately and 
conveniently checked by the Commissioner or his duly authorized 
agent. If such records are not kept separately the tax shall be paid 
as a retailer on the gross sales of business and the exemptions and 
exclusions provided by this article shall not be allowed. 

(5) The tax so levied is and shall be in addition to all other taxes whether 
levied in the form of excise, license or privilege or other taxes. 

(6) Any person who shall engage or continue in any business for which 
a privilege tax is imposed by this article shall immediately after July 
1, 1957, apply for and obtain from the Commissioner upon payment 
of the sum of one dollar ($1.00) a license to engage in and conduct 
such business upon the condition that such person shall pay the tax 
accruing to the State of North Carolina under the provisions of this 
article and he shall thereby be duly licensed and registered to engage 
in and conduct such business. ‘The license tax levied in this sec- 
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tion shall be a continuing license until revoked for failure to comply 
with the provisions of this article. Provided, however, that any per- 
son who has heretofore applied for and obtained such license and the 
same is in force and effect as of July 1, 1957, shall not be required 
to apply for and obtain a new license. (1957, c. 1340, s. 5.) 
Former Statute. — For decisions under Shaw, 235 N. C. 203, 69 S. E. (2d) 505 
former § 105-187, relating to tax on build- (1952); Robinson & Hale, Inc. v. Shaw, 
ing materials, see Watson Industries v. 242 N. C. 486, 87 S. E. (2d) 909 (1955). 


Part 2. Wholesale ‘Tax. 


§ 105-164.5. Imposition of tax; wholesale merchant. — There is 
hereby levied and imposed, in addition to all other taxes of every kind now im- 
posed by law, a privilege or license tax upon every person who engages in the 
business of selling tangible personal property at wholesale in this State as defined 
herein, the same to be collected and the amount to be determined in the follow- 
ing manner, to wit: 

(1) Every wholesale merchant as defined in this article shall apply for and 
obtain an annual license and pay tax therefor of ten dollars ($10.00). 
Such annual license shall be paid for in advance within the first 
fifteen days of July in each year or, in the case of a new business, 
within fifteen days after business is commenced. ‘There is also levied 
on each wholesale merchant a tax of one-twentieth of one per cent 
(1/20 of 1%) of the total gross sales of the business. For the pur- 
poses of this article sales of mill machinery or mill machinery parts 
and accessories to manufacturing industries and plants, sales of ma- 
chines and machinery and parts and accessories for such machines 
and machinery to farmers, sales of tangible personal property to a 
manufacturer which enters into or becomes an ingredient or com- 
ponent part of tangible personal property which is manufactured, 
sales of wrapping paper, labels, bags, etc., sold to manufacturers, 
producers, and retailers when such materials are used for packaging, 
shipment or delivery of tangible personal property which is sold at 
wholesale or retail shall be classified as wholesale sales and subject 
to the wholesale rate of tax. 


(2) The sale of any tangible personal property by any wholesale merchant 
to anyone other than to a registered retailer, wholesale merchant or 
nonresident retail merchant as defined for resale shall be taxable at 
the rate of tax provided in this article upon the retail sale of tangible 
personal property. 

(3) The sale of any tangible personal property by any wholesale merchant 
to a nonresident retail merchant must be in strict compliance with 
such regulations as may be promulgated by the Commissioner and 
which are applicable to such sales. Any sale which does not conform 
to such regulations shall be taxable at the rate of tax provided in this 
article upon the retail sale of tangible personal property. 

(4) Every wholesale merchant who sells tangible personal property to re- 
tailers or nonresident retail merchants for resale shall deliver to such 
customer a bill of sale for each sale of such tangible personal property 
whether sold for cash or on credit and shall make and retain a dupli- 
cate or carbon copy of each such bill of sale and shall keep on file all 
such duplicate bills of sale for at least three years from the date of 
sale. Failure to comply with the provisions of this subsection shall 
subject the wholesale merchant to liability for tax upon such sales 
at the rate of tax levied in this article upon retail sales. 

(5) The tax so levied is and shall be in addition to all other taxes whether 


288 








§ 105-164.5a 1957 CUMULATIVE SUPPLEMENT § 105-164.6 


levied in the form of excise, license or privilege or other taxes. (1957, 
cr 340 ,-Sian) 


Former statute held applicable to sales state for the purpose of resale out of this 
by a wholesale secondhand car dealer in State. Phillips v. Shaw, 238 N. C. 518, 78 
this State to retail merchants of another S. EF. (2d) 314 (1953). 





§ 105-164.5a. Exemptions and exclusions.—Sales of tangible personal 
property which are exempt from the retail rate of tax by Division II, § 105- 
164.13, are also exempt from the wholesale rate of tax except: 


(1) Sales of mill machinery or mill machinery parts and accessories to 
manufacturing industries and plants. 

(2) Sales of farm machines and machinery, whether animal or motor drawn 
or operated, and parts and accessories for such machines and ma- 
chinery, to farmers for use by them in the planting, cultivating, har- 
vesting or curing of farm crops and sales of machines and machinery 
and parts and accessories for such machines and machinery to dairy 
operators, poultry farmers, egg producers, and livestock farmers for 
use by them in the production of dairy products, poultry, eggs or 
livestock. 

(3) A sale of tangible personal property to a manufacturer which enters 
into or becomes an ingredient or component part of the tangible 
personal property which is manufactured. 

(4) Sales by a person or firm engaged in the business of manufacturing, 
producing, processing or blending any article of commerce from a 
store or stores, warehouse or warehouses, or any other place or 
places, separate and apart from the place of manufacture or produc- 
tion for the purpose of resale. 

(5) Sales of central office equipment and switchboard and private branch 
exchange equipment to telephone and telegraph companies which are 
under the regulation and supervision of the North Carolina Utili- 
ties Commission. 


(6) Sales of medicines, drugs, medical supplies and equipment for resale. 

(7) Sales of food and food products for resale. 

(8) Sales of coffins, caskets, vaults for resale. 

(9) Sales of wrapping paper, labels, wrapping twine, paper, cloth, plastic 
bags, cartons, packages and containers, cores, cones or spools, wooden 
boxes, baskets, coops and barrels, including paper cups, napkins and 
drinking straws and like articles sold to manufacturers, producers 
and retailers, when such materials are used for packaging, shipment 
or delivery of tangible personal property which is sold either at 
wholesale or retail or when such articles constitute a part of the sale 
of such tangible personal property and are delivered with it to the 
customer, (1957, c. 1340, s. 5.) 


Part.3. Uset7lax: 


§ 105-164.6. Imposition of tax.—An excise tax is hereby levied and 
imposed on the storage, use or consumption in this State of tangible personal 
property purchased within and without this State for storage, use or consump- 
tion in this State, the same to be collected and the amount to be determined by 
the application of the following rates against the sales price, to wit: 

(1) At the rate of three per cent (3%) of the cost price of each item or 
article of tangible personal property when the same is not sold but 
used, consumed, distributed or stored for use or consumption in this 
State. 

(2) At the rate of three per cent (3%) of the monthly lease or rental price 
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paid by the lessee or rentee, or contracted or agreed to be paid by 
the lessee or rentee, to the owner of the tangible personal property. 

(3) There is hereby levied and there shall be collected from every person, 
firm, or corporation, an excise tax of three per cent (3%) of the pur- 
chase price of all tangible personal property purchased or used which 
shall enter into or become a part of any building or other kind of 
structure in this State, including all materials, supplies, fixtures and 
equipment of every kind and description which shall be annexed 
thereto or in any manner become a part thereof. Provided, however, 
the taxes levied in this section shall be levied against the purchaser of 
the articles named. If purchases of building materials that are not 
exempt from tax are made by a contractor there shall be joint liability 
for the tax against both contractor and owner, but the liability of the 
owner shall be satisfied if affidavit is required of the contractor, and 
furnished by him, before final settlement is made, showing that the 
tax herein levied has been paid in full. 

(4) Where a retail sales tax has already been paid with respect to said 
tangible personal property in this State by the purchaser thereof, 
said tax shall be credited upon the tax imposed by this article. 

(5) Every person storing, using or otherwise consuming in this State tan- 
gible personal property purchased or received at retail either within 
or without this State shall be liable for the tax imposed by this arti- 
cle and the liability shall not be extinguished until the tax has been 
paid to this State. Provided, however, that a receipt from a regis- 
tered retailer engaged in business in this State given to the purchaser 
in accordance with the provisions of this article shall be prima facie 
sufficient to relieve the purchaser from liability for the tax to which 
such receipt may refer and the liability of the purchaser shall be ex- 
tinguished upon payment of the tax by any retailer from whom he 
has purchased said property. Provided, further, that the Commis- 
sioner may, by rule and regulation, provide that a similar receipt 
from a nonresident retail merchant shall also be sufficient to relieve 
the purchaser of further liability for the tax to which such receipt 
may refer. 

(6) Except as provided herein the tax so levied is and shall be in addition 
to all other taxes whether levied in the form of excise, license, privi- 
lege or other taxes. 

(7) Every retailer engaged in business in this State selling or delivering 
tangible personal property for storage, use or consumption in this 
State shall immediately after July 1, 1957, apply for and obtain from 
the Commissioner upon the payment of the sum of one dollar ($1.00) 
a license to engage in and conduct such business upon the condition 
that such person shall pay the tax accruing to the State of North 
Carolina under the provisions of this article, and he shall thereby be 
duly licensed and registered to engage in and conduct such business. 
Provided, however, that any person who has heretofore applied for 
and obtained such license and the same is in force and effect as of 
July 1, 1957, shall not be required to apply for and obtain a new 
license. 

(8) Notwithstanding any other provisions of this article, a use tax, at the 
applicable use tax rate, as hereinbefore provided, is hereby levied 
upon the storage or use in this State of any motor vehicles, machines, 
machinery, tools or other equipment brought, imported or caused to 
be brought into this State for use in constructing, building or repair- 
ing any building, highway, street, sidewalk, bridge, culvert, sewer 
or water system, drainage or dredging system, electric or steam rail- 
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way system, reservoir or dam, hydraulic or power plant, transmis- 
sion line, tower, dock, wharf, excavation, grading or other improve- 
ment or structure, or any part thereof. The owner or, if the prop- 
erty is leased the lessee of any such motor vehicle, machine, ma- 
chinery, tools or other equipment shall be liable for the tax provided 
for in this paragraph, to be computed as set out below. ‘The useful 
life of such motor vehicles, machines, tools or other equipment shall 
be determined by the Commissioner in accordance with the experi- 
ence and practices of the building and construction trades. Said 
use tax shall be computed on the basis of such proportion of the 
original purchase price of such property as the duration of time of 
use in this State bears to the total useful life thereof. Such tax 
shall become due immediately upon such property’s being brought 
into this State, and in the absence of satisfactory evidence as to the 
period of use intended in this State, it shall be presumed that such 
property will remain in this State for the remainder of its useful 
life. All provisions of this article not directly in conflict with the 
provisions of this paragraph shall be applicable with respect to the 
matters herein set forth. The provisions of this paragraph shall not 
be applicable with respect to sales of such property within this State 
or to the use, storage or consumption of such property when pur- 
chased for use in this State, and in such cases the full sales or use tax 
shall be paid as in all other cases, irrespective of the period of in- 


tended: use in this State, .(1957,. c.11340; s)5:) 


Editor’s Note.—The case cited to the 
paragraphs of this annotation was decided 
under former § 105-220, relating to the 
levy of compensating use taxes. 

The purpose of this tax is to remove, in- 
sofar as possible, the discrimination 
against local merchants resulting from the 
imposition of a sales tax, and to equalize 
the burden of the tax on property sold 
locally and that purchased without the 
State. Watson Industries v. Shaw, 235 N. 
203,69 S. Bh. (2d) 505 (1953). 

The provisions of this section cannot be 
extended beyond the clear import of the 
language used, or their operation enlarged 
so as to embrace matters not specifically 
pointed out. Watson Industries v. Shaw, 
235 N. C. 203, 69 S. E.. (2d) 505 (1952). 


Prerequisites to Assessment of Tax.— 
Watson Industries v. Shaw, 235 N. C. 203, 
69S. EH. (2d) 505:/(1952)) 

Dominion over, Possession of, or Title 
to Property Must Be Acquired by Pur- 
chaser.—Watson Industries vy. Shaw, 235 
IN; Ce203,n69+e, Ee (2d) 505) (1952). 

Lease of Transcription Tape to Broad- 
casting Station. — The former statute 
could not be construed to impose a tax on 
a broadcasting station where it purchased 
the right to rebroadcast programs re- 
corded on a transcription tape and was 
given temporary custody of the tape in 
order to make use of the purchase. Wat- 
son Industries v. Shaw, 235 N. C. 203, 69 
S. E. (2d) 505 (1952). 


Part 4. General Provisions. 


§ 105-164.7. Sales tax part of purchase price. — Every retailer en- 
gaged in the business of selling or delivering or taking orders for the sale or 
delivery of tangible personal property for storage, use or consumption in this 
State shall at the time of selling or delivering or taking an order for the sale or 
delivery of said tangible personal property or collecting the sales price thereof 
or any part thereof, add to the sales price of such tangible personal property 
the amount of the tax on the sale thereof and when so added said tax shall 
constitute a part of such purchase price, shall be a debt from the purchaser to 
the retailer until paid and shall be recoverable at law in the same manner as 
other debts. Said tax shall be stated and charged separately from the sales 
price and shown separately on the retailer’s sales records and shall be paid by 
the purchaser to the retailer as trustee for and on account of the State and the 
retailer shall be liable for the collection thereof and for its payment to the Com- 
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missioner and the retailer’s failure to charge to or collect said tax from the pur- 
chaser shall not affect such liability. It is the purpose and intent of this article 
that the tax herein levied and imposed shall be added to the sales price of 
tangible personal property when sold at retail and thereby be borne and passed 
on to the customer, instead of being borne by the retailer. (1957, c. 1340, s. 5.) 


§ 105-164.8. Retailer to collect tax regardless of place sale con- 
summated.—tL very retailer engaged in business in this State as defined in this 
article shall collect said tax notwithstanding 


(1) That the purchaser’s order or the contract of sale is delivered, mailed 
or otherwise transmitted by the purchaser to the retailer at a point 
outside this State as a result of solicitation by the retailer through 
the medium of a catalogue or other written advertisement; or 

(2) That the purchaser’s order or the contract of sale is made or closed by 
acceptance or approval outside this State, or before said tangible 
personal property enters this State; or 

(3) That the purchaser’s order or the contract of sale provides that said 
property shall be or is in fact procured or manufactured at a point 
outside this State and shipped directly to the purchaser from the 
point of origin; or 

(4) That said property is mailed to the purchaser in this State or a point 
outside this State or delivered to a carrier outside this State f.o.b. or 
otherwise and directed to the purchaser in this State regardless of 
whether the cost of transportation is paid by the retailer or by the 
purchaser; or 

(5) That said property is delivered directly to the purchaser at a point 
outside this State; or 

(6) Any combination in whole or in part of any two or more of the fore- 
going statements of fact, if it is intended that the tangible personal 
property purchased be brought to this State for storage, use or con- 
sumption in this State. (1957, c. 1340, s. 5.) 


§ 105-164.9. Advertisement to absorb tax unlawful. — Any retailer 
who shall by any character or public advertisment offer to absorb the tax levied 
in this article or in any manner directly or indirectly advertise that the tax 
herein imposed is not considered an element in the price to the purchaser shall 
be guilty of a misdemeanor. Any violations of the provisions of this section 
reported to the Commissioner shall be reported by him to the Attorney General 
of the State to the end that such violations may be brought to the attention of 
the solicitor of the court of the county or district whose duty it is to prosecute 
misdemeanors in the jurisdiction. It shall be the duty of such solicitor to in- 
vestigate such alleged violations and if he finds that this section has been violated 
prosecute such violators in accordance with the law. (1957, c. 1340, s. 5.) 


§ 105-164.10. Retail bracket system.—For the convenience of the re- 
tailer in collecting the tax and to facilitate the administration of this article, every 
retailer engaged in or continuing within this State in a business for which a li- 
cense, privilege or excise tax is required by this article shall add to the sale price 
and collect from the purchaser on all taxable retail sales an amount equal to the 
following: 

(1) No amount on sales of less than 10¢. 

(2) 1¢ on sales of 10¢ and over but not in excess of 35¢. 

(3) 2¢ on sales of 36¢ and over but not in excess of 70¢. 

(4) 3¢ on sales of 71¢ and over but not in excess of $1.16. 

€5) Sales over $1.16—straight 3% with major fractions governing. 

Use of the above bracket does not relieve the retailer from the duty and liability 
to remit to the Commissioner an amount equal to three per cent (3%) of the 
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gross receipts derived from all taxable retail sales during the taxable period. 
01957 fe: 1340,):s," 5.) 


§ 105-164.11. Collections in excess of three per cent. — When the 
tax collected for any period is in excess of three per cent (3%) of the net tax- 
able sales the total tax collected must be paid over to the Commissioner less the 
compensation to be allowed the retailer as hereinafter set forth. This provision shall 
be construed with other provisions of this article and given effect so as to 
result in the payment to the Commissioner of the total tax collected if it is in ex- 


cess of 3% of net taxable sales. (1957, c. 1340, s. 5.) 


§ 105-164.12. Freight or delivery transportation charges.—Freight 
delivery, or other like transportation charges connected with the sale of tangible 
personal property are subject to the sales and use tax if title to the tangible 
personal property being transported passes to the purchaser at the destination 
point. Where title to the tangible personal property being transported passes 
to the purchaser at the point of origin, the freight or other transportation charges 
are not subject to the sales and use tax. For the purposes of this section it ts 
immaterial whether the retailer or purchaser actually pays for any charges made 
for transportation, whether the charges were actually paid by one for the other, 
or whether a credit or allowance is made or given for such charges. Nothing 
in this section shall operate to exclude from the use tax any freight delivery or 
other like transportation charges. Such charges shall be included as a portion 
of the cost price and subject to the use tax. (1957, c. 1340, s. 5.) 


Division II]. ExEMPTIONS AND EXCLUSIONS. 


§ 105-164.13. Retail sales and use tax. — The sale at retail, the use, 
storage or consumption in this State of the following tangible personal property 
is specifically exempted from the tax imposed by this article: 


Agricultural Group. 


(1) Commercial fertilizer on which the inspection tax is paid and lime and 
land plaster used for agricultural purposes whether the inspection tax 
is paid or not. 

(2) Seeds, feeds for livestock and poultry, and insecticides for livestock, 
poultry and agriculture. 

(3) Products of farms, forests, and mines when such sales are made by the 
producers in their original or unmanufactured state. 

(4) Cotton, tobacco, peanuts or other farm products sold to manufacturers 
for further manufacturing or processing. 

(5) Horses or mules by whomsoever sold. 

(6) Semen to be used in the artificial insemination of animals. 

(7) Sales of fuels to farmers to be used by them for any farm purposes 
other than preparing food, heating dwellings and other household 
purposes. The quantity of fuel purchased or used at any one time 
shall not in any manner be a determinative factor as to whether any 
sale or use of fuel is or is not subject to any of the taxes imposed by 
Lite eat ticle. 

(8) Sales of machines and machinery, whether animal or motor drawn or 
operated, and parts and accessories for such machines and machinery 
to farmers for use by them in the planting, cultivating, harvesting or 
curing of farm crops and sales of machines and machinery and parts 
and accessories for such machines and machinery to dairy operators, 
poultry farmers, egg producers, and livestock farmers for use by them 
in the production of dairy products, poultry, eggs or livestock. 

The term “machines and machinery’ as used in this subsection 1s 
defined as follows: 


ok) 


§ 105-164.13 GENERAL Statutes of NortH CAROLINA § 105-164.13 


he term shall include all vehicular implements, designed and sold 
for any use defined in this subsection, which are operated, drawn or 
propelled by motor or animal power, but shall not include vehicular 
implements which are operated wholly by hand, and shall not include 
any motor vehicles required to be registered under chapter 20 of the 
General Statutes. 

The term shall include all non-vehicular implements and mechanical 
devices designed and sold for any use defined in this subsection, which 
have moving parts, or which require the use of any motor or animal 
power, fuel, or electricity in their operation but shall not include non- 
vehicular implements which have no moving parts and are operated 
wholly by hand. 






Industrial Group. 4 

(9) Manufactured products produced and sold by manufacturers or pro- | 
ducers to other manufacturers, producers, wholesale or retail mer- | 
chants, for the purpose of resale except as modified by Division I, 

§ 105-164.3, subsection (23). Provided, however, this exemption | 

shall not extend to or include retail sales to users or consumers not i 


= eeertoi 


for resale. \ 
(10) Ice, whether sold by the manufacturer, producer, wholesale or retail — 
merchant. 
(11) Sales of fuel to manufacturing industries and manufacturing plants | 


for use in connection with the operation of such industries and plants © 
other than sales of fuel to be used for residential heating purposes. 
The quantity of fuel purchased or used at any one time shall not in 
any manner be a determinative factor as to whether any sale or use 
of fuel is or is not subject to any of the taxes imposed by this article. 

(12) Sales of mill machinery or mill machinery parts and accessories to 
manufacturing industries and plants. 

(13) Sales of products of waters in their original or unmanufactured state 
when such sales are made by the producers. Fish and seafoods shall 
be likewise exempt when sold by the fishermen. 

(14) Sales of tangible personal property to a manufacturer which enters 
into or becomes an ingredient or component part of tangible personal 
property which is manufactured. . 

(15) Sales of central office equipment and switchboard and private branch 
exchange equipment to telephone and telegraph companies which are 
under the regulation and supervision of the North Carolina Utilities — 
Commission. 

(16) Sales of boats, fuel oil, lubricating oils, machinery, equipment, nets, © 
rigging, paints, parts, accessories and supplies to commercial fisher- 
men for use by them in the taking or catching commercially of 
shrimp, crab, oysters, clams, scallops, and fish, both edible and non- 
edible. 

(17) Sales to commercial laundries or to pressing and dry cleaning estab- 
lishments of machinery used in the direct performance of the laun- 
dering or the pressing and cleaning service and of parts and acces- 
sories thereto and of wrapping paper, bags, hangers, starch, soaps, — 
detergents, cleaning fluids and other compounds or chemicals applied 
directly to the garments in the performance of said services. 

(18) Sales to freezer locker plants of machinery used in the direct opera- 

‘ tion of said freezer locker plant and of parts and accessories thereto 
and of wrapping paper, cartons and supplies consumed directly in 
the operation of such plant. 


Motor Fuels Group. 
(19) Gasoline or other motor fuel on which the tax levied in § 105-434 
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and/or § 105-435 of the General Statutes is due and has been paid, 
and the fact that a refund of the tax levied by either of said sections 
is made pursuant to the provisions of subchapter V of chapter 105 
shall not make the sale or the seller of such fuels subject to the tax 
levied by this article. 


Medical Group. 


(20) Crutches, artificial limbs, artificial eyes, hearing aids, false teeth, eye 
glasses ground on prescription of physicians or optometrists and 
other orthopedic appliances when the same are designed to be worn 
on the person of the owner or user. 

(21) Medicines sold on prescription of physicians and medicines com- 
pounded, processed or blended by the druggist offering the same for 
sale at retail. 

(22) a. Sales of drugs or medical supplies to physicians or hospitals, 
or by physicians and hospitals to patients in connection with 
medical treatments. 

b. Sales of dental supplies, dentures, artificial restoration of teeth 
and similar devices to dentists. 
c. Sales of ophthalmic instruments to physicians and optometrists. 

(23) Sales of drugs or medical supplies to veterinarians or veterinary hos- 
pitals or sales by veterinarians and veterinary hospitals of drugs or 
medical supplies in connection with medical treatments of animals 
being treated by any such veterinarian or veterinary hospital. 


Food Group. 
(24) Food and food products for human consumption as included herein 
as follows: 

a. This term shall include food products packaged by the manu- 
facturer thereof in the usual and customary container used for 
the particular type of food product and delivered intact in such 
container by the retailer to the purchaser for consumption off 
the premises of the retailer. 

b. This term shall include essential foods for home consumption 
consisting of fruit, vegetables, meat, dairy and poultry prod- 
ucts, cereals, bread and other bakery products, canned goods, 
frozen foods, and various other food and food products used 
in the home except those specifically excluded in this subsec- 
tion. 

c. Lunches to school children when such sales are made within 
school buildings and are not for profit. 

d. Meals and food products served in dining rooms regularly op- 
erated by State or private educational institutions or student 
organizations thereof when such meals are served exclusively 
for students of such institutions. 

e. This term shall not include malt or vinous beverages, soft or 
carbonated drinks, sodas or beverages, candies or confection- 
eries, medicines, tonics and preparations in liquid, powdered, 
granular, tablet, capsule, or pill form sold as dietary supple- 
ments. 

f. This term shall not include prepared meals or foods sold or 
served on or off the premises by restaurants, cafes, cafeterias, 
hotel dining rooms, drug stores or any other similar place where 
prepared meals are sold or served. Provided, however, that 
prepared meals furnished employees in restaurants, cafes, 
cafeterias, hotel dining rooms, drug stores or any other simi- 
lar places as a part of their compensation shail not be taxable 
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g. Prepared meals sold in a boarding house which does not adver- 
tise the sale of meals when such meals are sold only to perma- 
nent roomers of such boarding house and the charge for such 
meals is included in the weekly or monthly charge for the 
room of each boarder. 

h. This term shall include coffee and other foods sold through 
vending machines located at places maintaining no facilities 
for serving prepared meals or foods, or sold at filling sta- 
tions, service stations, garages and other similar places of busi- 
ness maintaining no facilities for serving prepared meals or 
foods. 

Printed Materials Group. 

(25) Holy Bibles, public school books on the adopted list the selling price 
of which is fixed by State contract, newsprint paper and newspapers, 
and subscriptions to periodicals the principal articles in which pri- 
marily and regularly deal with news, history, traditions, customs, 
agricultural, farm-home, or religious subjects which articles pertain 
particularly to North Carolina and promote pride and interest in the 
State. 

(26) Sales to manufacturers of photographs, instruction sheets, booklets, 
catalogues, pamphlets, and other printed matter when such photo- 
graphs, instruction sheets, booklets, catalogues, pamphlets or other 
printed matter are to accompany items of tangible personal property 
produced, processed or assembled by such manufacturer when ulti- 
mately sold for use of consumption, or, are to be used to advertise 
or otherwise promote the sale of items of tangible personal property 
produced, processed, or assembled by such manufacturer. Provided, 
however, that this subsection shall not apply to the sale of any item 
of tangible personal property which has any use other than advertis- 
ing the products of the purchaser or giving instructions as to the 
proper use of the products of the purchaser. 


Transactions Group. 


(27) Accounts of purchasers, representing taxable sales, on which the tax 
imposed by this article has been paid, that are found to be worthless 
and actually charged off for income tax purposes may, at correspond- 
ing periods, be deducted from gross sales, provided, however, they 
must be added to gross sales if afterwards collected. 

(28) Sales of used articles taken in trade, or a series of trades, as a credit 
or part payment on the sale of a new article, provided the tax levied 
in this article is paid on the gross sales price of the new article. In 
the interpretation of this subsection, new article shall be taken to 
mean the original stock in trade of the merchant, and shall not be 
limited to newly manufactured articles. The resale of articles repos- 
sessed by the vendor shall likewise be exempt from gross sales tax- 
able under this article. 


Exempt Status Group. 


(29) Sales which a state would be without power to tax under the limita- 
tions of the Constitution or laws of the United States or under the 
Constitution of this State. 

(30) Sales made to the State of North Carolina or any of its subdivisions, 
including sales of tangible personal property to agencies of State or 
local governments for distribution in public welfare or relief work. 
This exemption shall not apply to sales made to organizations, cor- 
porations, and institutions that are not governmental agencies, owned 
and controlled by the State or local governments. Sales of building 
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(31) 


(32) 


(33) 


(34) 
(35) 


(36) 


(37) 


(38) 


materials made directly to State and local governments in this State 
shall be exempt from the tax on building materials levied in this arti- 
cle, and sales of building materials to contractors to be used in con- 
struction work for State or local governments shall be construed as 
direct sales. 

Sales of tangible personal property to hospitals not operated for 
profit, churches, orphanges, and other charitable or religious institu- 
tions or organizations not operated for profit, and educational insti- 
tutions not operated for profit, when such tangible personal property 
is purchased for use in carrying on the work of such institutions or 
organizations. Sales of building materials to contractors to be used 
in construction and repair work for the institutions and agencies de- 
scribed in this subsection shall be construed as sales to said institu- 
tions or agencies for the purposes of this subsection. 


Unclassified Group. 


Funeral expenses, including coffins and caskets, not to exceed one 
hundred and fifty dollars ($150.00). All other funeral expenses, in- 
cluding gross receipts for services rendered, shall be taxable at the 
rate of three per cent (3%). Where coffins, caskets or vaults are 
purchased direct and a separate charge is paid for services the pro- 
visions of this subsection shall apply to the total for both. 

Sales by concession stands operated by the State prison system with- 
in the confines of the prisons where such sales are made to prison 
inmates and guards therein while on duty. 

Sales by blind merchants operating under supervision of the Com- 
mission for the Blind. 

The lease or rental of motion picture films used for exhibition pur- 
poses where the lease or rental of such property is an established 
business or part of an established business or the same is incidental 
or germane to said business of the lessee. 

The lease or rental of films, motion picture films, transcriptions and 
recordings to radio stations and television stations operating under 
a certificate from the Federal Communications Commission. 

Sales of wrapping paper, labels, wrapping twine, paper, cloth, plastic 
bags, cartons, packages and containers, cores, cones or spools, 
wooden boxes, baskets, coops and barrels, including paper cups, nap- 
kins and drinking straws and like articles sold to manufacturers, pro- 
ducers and retailers, when such materials are used for packaging, 
shipment or delivery of tangible personal property which is sold 
either at wholesale or retail or when such articles constitute a part of 
the sale of such tangible personal property and are delivered with it 
to the customer. 

Sales of broadcasting equipment and parts and accessories thereto and 
towers to commercial radio and television companies which are un- 
der the regulation and supervision of the Federal Communications 


Commission. (1957; c. 1340, s. 5.) 


§ 105-164.14. Certain refunds authorized with respect to inter- 
state commerce.—Any person engaged in transporting persons or property in 
interstate commerce for compensation who is subject to regulation by, and to 
the jurisdiction of, the Interstate Commerce Commission or the Civil Aeronau- 
tics Board and who is required by either such Commission or Board to keep rec- 
ords according to its standard classification of accounting may secure a refund 
from the Commissioner of Revenue with respect to sales or use tax paid by such 
person on purchases or acquisitions of lubricants, repair parts and accessories 
in this State for motor vehicles, railroad cars, locomotives, and airplanes oper- 
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ated by such person, upon the conditions described below. The Commissioner 
of Revenue shall prescribe the periods of time, whether monthly, quarterly, semi- 
annually or otherwise, with respect to which refunds may be claimed, and _ shail 
prescribe the time within which, following such periods, an application for refund 
may be made. An applicant for refund shall furnish such information as the 
Commissioner may require, including detailed information as to lubricants, re- 
pair parts and accessories wherever purchased, whether within or without the 
State, acquired during the period with respect to which a refund is sought, and 
the purchase price thereof, detailed information as to sales and use tax paid in 
this State thereon, and detailed information as to the number of miles such motor 
vehicles, railroad cars, locomotives, and airplanes were operated both within this 
State, and without this State, during such period, together with satisfactory 
proof thereof. The Commissioner shall thereupon compute the tax which would 
be due with respect to all lubricants, repair parts and accessories acquired dur- 
ing the refund period as though all such purchases were made in this State, but 
only on such proportion of the total purchase prices thereof as the total number 
of miles of operation of such applicant’s motor vehicles, railroad cars, locomo- 
tives, and airplanes within this State bears to the total number of miles of opera- 
tion of such applicant’s motor vehicles, railroad cars, locomotives and airplanes 
within and without this State, and such amount of sales and use tax as the appli- 
cant has paid in this State during said refund period in excess of the amount so 
computed shall be refunded to the applicant. (1957, c. 1340, s. 5.) 


Division IV. REPORTING AND PAYMENT. 


§ 105-164.15. Commissioner shall provide forms. — The Commis- 
sioner shall design, prepare, print and furnish to all retailers and wholesale mer- 
chants all necessary forms for filing returns and instructions to insure a full col- 
lection from retailers and wholesale merchants and an accounting for taxes due. 
But the failure of any retailer or wholesale merchant to obtain or receive forms 


shall not relieve such taxpayer from the payment of said tax at the time and in 
the manner herein provided. (1957, c. 1340, s. 5.) 


§ 105-164.16. Taxes due monthly; reports and payment of tax.— 
The taxes levied under the provisions of this article shall be due and payable in 
monthly installments on or before the 15th day of the month next succeeding 


the month in which the tax accrues. Every taxpayer liable for the tax imposed | 


by this article shall on or before the 15th day of the month next succeeding the 
month in which the tax accrues make out, prepare and render a return on the 
form prescribed by the Commissioner, containing a true and correct statement 
showing the total gross sales, accompanied by an itemized statement showing the 
amount of sales in each group of exemptions and exclusions covered by G. S. 
105-164.13 which are not subject to the tax or are not used as a measurement of 
the taxes due by such taxpayer together with such other information as the Com- 
missioner may require and at the time of making such monthly return such tax- 
payer shall compute the taxes due and shall pay to the Commissioner the amount 
of taxes shown to be due. Returns shall be signed by the retailer or his duly 
authorized agent. 

Any return which does not conform strictly to the requirements in respect to 
its content shall not be a lawful return and the Commissioner shall require the 
immediate filing of a proper return in default of which he shall assess a deficiency 
as hereinafter provided. (1957, c. 1340, s. 5.) 


§ 105-164.17. Reports and payment of use tax.—Every person stor- 
ing, using or consuming tangible personal property in this State shall file with 
the Commissioner a return for the preceding month in such form as may be pre- 
scribed by him showing the total cost price of the tangible personal property 
purchased or received by such person during such preceding month, the storage, 
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use or consumption of which is subject to the tax imposed by this article and 
such other information as the Commissioner may deem necessary for the proper 
administration of this article. The returns shall be accompanied by a remit- 
tance of the amount of tax herein imposed during the month covered by the re- 
turn. Returns shall be signed by the person liable for the tax or his duly au- 
thorized agent. (1957, c. 1340, s. 5.) 


§ 105-164.18. Remittances; how made.—All remittances of taxes im- 
posed by this article shall be made to the Commissioner by bank draft, check, 
cashiers check, money order or money, who shall issue his receipts therefor to 
the taxpayers when requested and shall deposit daily all monies received to the 
credit of the State Treasurer as required by law for other taxes. Provided, no 
payment other than cash shall be final discharge of liability for the tax herein as- 
sessed and levied unless and until it has been paid in cash to the Commissioner ; 
provided, further, that cash remittances must not be made by mail. The Com- 
missioner shall keep full and accurate records of all monies received by him and 
how disbursed and shall preserve all returns filed with him under this article for 
aepetiod of three years.; (1957, c. 1340,.s5.) 


§ 105-164.19. Extension of time for making returns and payment. 
—The Commissioner for good cause may extend the time for making any return 
under the provisions of this article and may grant such additional time within 
which to make such return as he may deem proper but the time for filing any 
such return shall not be extended beyond the fifteenth day of the month next 
succeeding the regular due date of such return. If the time for filing a return be 
extended, interest at the rate of one-half of one per cent (% of 1%) per month 
from the time the return was due to be filed to the date of payment shall be 
added and paid. (1957, c. 1340, s. 5.) 


§ 105-164.20. Cash or accrual basis of reporting. — Any retailer 
taxable under this article having both cash and credit sales may report such sales 
on either the cash or accrual basis of accounting upon making application to the 
Commissioner for permission to use such basis of reporting under such rules and 
regulations as shall be promulgated from time to time by the Commissioner. 
Such permission shall continue in force and effect unless revoked by the Com- 
missioner but he may grant written permission to any such taxpayer upon appli- 
cation therefor to change from one basis to another under such rules and regu- 


lations’ ,(¢1957,.c. +1340, s..5:) 


§ 105-164.21. Discount for payment of taxes when due. — Every 
retailer who pays the retail sales or use tax imposed by this article shall be en- 
titled to deduct from the amount of the tax for which he is liable and which he 
actually pays a discount of three per cent (3%). Provided, however, the Com- 
missioner may deny a taxpayer the benefits of this section for failure to pay the 
full tax when due as well as in cases of fraud, evasion, failure to keep accurate 
and clear records as hereinafter required. Provided, further, that in order to 
receive the discount the taxpayer must deduct the three per cent (3%) at the 
time of making his monthly remittance of tax to the Department of Revenue. 


(1957, c. 1340, s. 5.) 


Division V. ReEcorps REQUIRED TO BE Kept. 


§ 105-164.22. Retailer must keep records. — Every retailer shall 
keep and preserve suitable records of the gross income, gross receipts and/or 
gross receipts of sales of such business and such other books or accounts as may 
be necessary to determine the amount of tax for which he is liable under the 
provisions of this article. And it shall be the duty of every retailer to keep and 
preserve for a period of three years all invoices of goods, wares and merchan- 
dise purchased for resale and all such books, invoices and other records shall be 
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open for examination at all reasonable hours during the day by the Commis- 
sioner or his duly authorized agent. (1957, c. 1340, s. 5.) 


§ 105-164.23. Consumer must keep records. — Every consumer shall 
keep such records, receipts, invoices and other pertinent papers in such form as 
may be required by the Commissioner and all such books, invoices and other 
records shall be open for examination by the Commissioner or any of his duly 
authorized agents. In the event the retailer, user or consumer has imported the 
tangible personal property and fails to produce an invoice showing the cost price 
of the tangible personal property as defined in this article which is subject to tax 
or the invoices do not reflect the true or actual cost as defined herein, then the 
Commissioner shall ascertain in any manner feasible the true cost price and as- 
sess and collect the tax with interest, plus penalties, if such have accrued, on the 
true cost price as determined by him. (1957, c. 1340, s. 5.) 


§ 105-164.24. Separate accounting required. — Every retailer shall 
keep separate records disclosing sales of tangible personal property taxable un- 
der this article and sales transactions not taxable because exempt under G. S. 
105-176 or elsewhere excluded from taxation. Such records shall be kept in 
such form as may be accurately and conveniently checked by the Commissioner 
or his authorized agents and unless such records shall be kept the exemptions 
and exclusions provided in this article shall not be allowed and it shall be the 
duty of the Commissioner or his agents to assess a tax upon the total gross sales 
at the rate levied upon retail sales and if records are not kept disclosing gross 
sales, it shall be the duty of the Commissioner to assess a tax upon an estima- 
tion of sales based upon the best information available. (1957, c. 1340, s. 5.) 


§ 105-164.25. Whoiesale merchant must keep records. — Every 
wholesale merchant selling tangible personal property to other merchants for re- 
sale or tangible personal property the sale of which is otherwise defined as a 
wholesale sale under the terms of this article shall deliver to the customer a bill 
of sale for each sale of such tangible personal property whether sold for cash or 
‘on terms of credit, and shall make and retain a duplicate or carbon copy of each 
bill of sale and shall keep a file of all such duplicate bills of sale for at least three 
years from the date of sale. Such bills of sale shall contain and include the name 
and address of the purchaser, the date of the purchase, the article purchased and 
the price at which the article is sold to the customer. These records shall be kept 
for a period of three years and shall be open for inspection by the Commissioner 
or his duly authorized agents at all reasonable hours. Failure to comply with 
the provisions of this section shall subject the wholesale merchant to liability 
for tax upon such sales at the rate of tax levied in this article upon retail sales. 


(1957, c. 1340, s. 5.) 


§ 105-164.26. Presumption that sales are taxable. — For the pur- 
pose of the proper administration of this division of this article and to prevent 
evasion of the retail sales tax, it shall be presumed that all gross receipts of 
wholesale merchants and retailers are subject to the retail sales tax until the con- 
trary is established by proper records as required herein. It shall be prima facie pre- 
sumed that tangible personal property sold by any person for delivery in this State, 
however made, and by carrier or otherwise, is sold for storage, use or other con- 
sumption in this State, and a like presumption shall apply to tangible personal 
property delivered without this State and brought to this State by the purchaser 
Lhereoiess( 1957, colljo40 2625.5) 


§ 105-164.27. Exemption certificate. — No retailer shall sell and no 
user shall use any tangible personal property under the claim that the same is 
exempt from the sales or use tax levied by this article where the exemption from 
taxation is claimed because purchased by or for an educational, religious, or 
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charitable institution or organization unless such institution or organization shall 
have issued to it by the Commissioner an exemption certificate declaring that 
such institution or organization is entitled to the exemption as provided in Di- 
vision III of this article. 

The Commissioner is authorized to make a final determination, after hearing, 
if demanded, as to whether any institution or organization is entitled to the bene- 
fit of the exemption certificates to institutions and organizations which in his 
judgment are entitled thereto. The final determination of the Commissioner 
shall be subject to review and appeal in the same manner as provided by S§ 105- 
241.2, 105-241.3, and 105-241.4 of the General Statutes. CLOD7 GR U340;7 S53) 


§ 105-164.28. Resale certificate. — The burden of proof that a sale of 
tangible personal property is not a sale at retail is upon the wholesale merchant 
or retailer who makes the sale unless he takes from the purchaser a certificate to 
the effect that the property is for resale. With respect to sales for resale the 
certificate relieves the wholesale merchant from the burden of proof only if taken 
in good faith from a person who is engaged in the business of selling tangible 
personal property and who holds the license provided for in this article. The 
certificate shall be signed by and bear the name and address of the purchaser, 
shall indicate the registration number issued to the purchaser and shall indicate 
the general character of the tangible personal property generally sold by the pur- 
chaser in the regular course of business. The certificate of resale shall be in such 
form as the Commissioner shall prescribe. It shall be the duty of every wholesale 
merchant selling tangible personal property to a retailer for resale to make reason- 
able and prudent inquiry concerning the type and character of the tangible per- 
sonal property as it relates to the principal business of the retailer. (1957, c. 
1340, s. 5.) 


§ 105-164.29. Application for licenses by wholesale merchants 
and retailers.—Every application for a license by a wholesale merchant or re- 
tailer shall be made upon a form prescribed by the Commissioner and shall set 
forth the name under which the applicant transacts or intends to transact busi- 
ness, the location of his place or places of business, and such other information 
as the Commissioner may require. The application shall be signed by the owner 
if a natural person; in the case of an association or partnership, by a member or 
partner; in the case of a corporation, by an executive officer or some other per- 
son specifically authorized by the corporation to sign the application, to which 
shall be attached the written evidence of his authority. Provided, however, that 
persons, firms, or corporations, whose business extends into more than one 
county shall be required to secure only one license under the provisions of this 
article which license shall cover all operations of such company throughout the 
State of North Carolina. 

When the required application has been made the Commissioner shall grant 
and issue to each applicant such license. A license is not assignable and is valid 
only for the person in whose name it is issued and for the transaction of busi- 
ness at the place designated therein. It shall be at all times conspicuously dis- 
played at the place for which issued. 

A retailer whose license has been previously suspended or revoked shall pay 
the Commissioner the sum of one dollar ($1.00) for the reissuance or renewal 
of such license. A wholesale merchant whose license has been previously sus- 
pended or revoked shall pay the Commissioner the sum of ten dollars ($10.00) 
for the reissuance or renewal of such license for the year or fraction thereof for 
which said license is reissued or renewed. f 

Whenever any wholesale merchant or retailer fails to comply with any provi- 
sion of this article or any rule or regulation of the Commissioner relating there- 
to, the Commissioner, upon hearing, after giving the wholesale merchant or re- 
tailer ten days’ notice in writing, specifying the time and place of hearing and 
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requiring him to show cause why his license should not. be revoked, may revoke 
or suspend the license held by such wholesale merchant or retailer. The notice 
may be served personally or by registered mail directed to the last known ad- 
dress of the person. All provisions with respect to review and appeals of the 
Commissioner’s decisions as provided by §§ 105-241.2, 105-241.3, and 105-241.4 
of the General Statutes shall be applicable to this section. 

Any wholesale merchant or retailer who engages in business as a seller in this 
State without a license or after his license has been suspended or revoked, and 
each officer of any corporation which so engages in business shall be guilty of a 
misdemeanor and subject to a fine of not exceeding five hundred dollars ($500.- 


00) for each such offense. (1957, c. 1340, s. 5.) 


Division VI. EXAMINATION OF RECORDS. 


§ 105-164.30. Commissioner or agent may examine books, etc. — 
For the purpose of enforcing the collection of the tax levied by this article, the 
Commissioner or his duly authorized agent is hereby specifically authorized and 
empowered to examine at all reasonable hours during the day the books, papers, 
records, documents or other data of all retailers or wholesale merchants bearing 
upon the correctness of any return or for the purpose of making a return where 
none has been made as required by this article, and may require the attendance 
of any person and take his testimony with respect to any such matter, with 
power to administer oaths to such person or persons. If any person summoned 
as a witness shall fail to obey any summons to appear before the Commissioner 
er his authorized agent, or shall refuse to testify or answer any material question 
or to produce any book, record, paper, or other data when required to do so, 
such failure or refusal shall be reported to the Attorney General or the district 
solicitor, who shall thereupon institute proceedings in the superior court of the 
county where such witness resides to compel obedience to any summons of the 
Commissioner or his authorized agent. Officers who serve summonses or sub- 
poenas, and witnesses attending, shall receive like compensation as officers and 
witnesses in the superior courts, to be paid from the proper appropriation for 
the administration of this article. 

In the event any retailer or wholesale merchant shall fail or refuse to permit 
examination of his books, papers, accounts, records, documents or other data by 
the Commissioner or his authorized agents as aforesaid, the Commissioner shall 
have the power to proceed by citing said retailer or wholesale merchant to show 
cause before the superior court of the county in which said taxpayer resides or 
has its principal place of business as to why such books, records, papers, or docu- 
ments should not be examined and said superior court shall have jurisdiction to 
enter an order requiring the production of all necessary books, records, papers, 
or documents and to punish for contempt of such order any person violating the 


same: | ((1957).c..1.340,us< 5.) 


§ 105-164.31. Complete records must be kept for three years. — 
Every retailer, wholesale merchant or consumer as defined by this article shall 
secure, maintain and keep for a period of three years a complete record of tangi- 
ble personal property received, used, sold at retail or wholesale, distributed or 
stored, leased or rented within this State by said retailer, wholesale merchant or 
consumer together with invoices, bills of lading and other pertinent papers and rec- 
ords as may be required by the Commissioner for the reasonable administration 
of this article and all such records shall be open for inspection by the Commis- 
sioner or his duly authorized agent at all reasonable hours during the days. 
(1957; c, 41340, Si.5.) . 


§ 105-164.32. Incorrect returns; estimate. — In the event any re- 
tailer, wholesale merchant or consumer fails to make a return and to pay the 
tax as provided by this article or in case any retailer, wholesale merchant or con- 
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sumer makes a grossly incorrect return or a report that is false or fraudulent, it 
shall be the duty of the Commissioner or his authorized agent to make an esti- 
mate for the taxable period of wholesale and/or retail sales of such retailer or 
wholesale merchant or of the gross proceeds of rentals or leases of tangible per- 
sonal property by the retailer and to estimate the cost price of all articles of 
tangible personal property imported by the consumer for use, storage, or con- 
sumption in this State and to assess and collect the tax and interest, plus penal- 
ties, if such have accrued, upon the basis of such estimate. (1957,cm1340F S255) 


Division VII. Fatture to MAKE Returns; DEFICIENCIES AND OVERPAY- 
MENTS. 


§ 105-164.33. Failure to make returns.—lIf any taxpayer shall fail or 
refuse to make the returns required under this article, then such returns shall be 
made by the Commissioner or his duly authorized agents from the best informa- 
tion available and such returns shall be prima facie correct for the purposes of 
this article and the amount of tax due thereby shall be a lien against the property 
of the taxpayer until discharged by payment. And if payment not be made with- 
in thirty days after demand therefor by the Commissioner or his duly authorized 
agents there shall be added not more than twenty-five per cent (25%) as dam- 
ages together with interest at the rate of one-half of one per cent (1%4 of 1%) 
per month from the date such tax was due. If such tax is paid within thirty days 
after notice by the Commissioner then there shall be added not more than ten per 
cent (10%) as damages together with interest at the rate of one-half of one per 
cent (72 of 1%) per month from the time such tax was due until paid. (1957, 
c. 1340, s. 5.) 


§ 105-164.34. Delayed returns.—If the taxpayer shall file a delinquent 
return or a return without remittance covering the amount of tax shown there- 
on to be due, such taxpayer shall be assessed with a penalty of five per cent (5%) 
plus interest at the rate of one-half of one per cent (% of 1%) per month from 


the date the tax was due. The penalty provided herein shall in no case be less than 
oneidollari($1,00). (1957,:c. 1340, s. 5.) 


§ 105-164.35. Assessment of deficiencies. — As soon as practicable 
after a return is filed, the Commissioner shall examine it. If it then appears that 
the correct amount of tax is greater or less than the amount shown in the re- 
turn, the tax shall be recomputed. 

(1) Excessive Payments.—If the amount already paid exceeds that which 
should have been paid on the basis of the tax so recomputed, the ex- 
cess shall be credited or refunded to the taxpayer in accordance with 
the provisions of this article. 

(2) Deficiency of Amount. — If the amount already paid is less than the 
amount which should have been paid, the difference to the extent not 
covered by any credits under this article, together with interest there- 
on at the rate of one-half of one per cent (1%4 of 1%) per month from 
the date the tax was due shall be paid upon notice and demand by 
the Commissioner. 


(3) Negligence or Intentional Disregard—lIf any part of the deficiency is 
due to negligence or intentional disregard to authorized rules and 
regulations, with knowledge thereof, but without intent to defraud, 
there shall be added as damages ten per cent (10%) of the total 
amount of tax and interest shall be collected at the rate of one-half 
of one per cent (% of 1%) per month of the amount of such de- 
ficiency in tax from the time it was due, which interest and damages 
shall become due upon notice and demand by the Commissioner. 

(4) Fraudulent Returns.—If any part of the deficiency is due to fraud with 
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intent to evade the tax, then there shall be added as damages fifty per 
cent (50%) of the total amount of the deficiency in the tax and in 
such case the whole amount of tax unpaid including charges so added 
shall become due and payable upon notice and demand by the Com- 
missioner and an additional amount of one-half of one per cent (% 
of 1%) per month on the tax shall be added from the date such tax 
was due until paid. 

(5) Notice of Deficiency. — If the amount already paid is less than the 
amount which should have been paid, the Commissioner or his duly 
authorized agents shall notify the taxpayer of the balance due plus 
such interest and damages as are set forth in subsections (2), (3) 
and (4) just preceding and if this total amount is not paid and no 
hearing on such assessment is requested under the general administra- 
tive provisions of the Revenue Act within thirty days from the date of 
notice, such action shall be considered as a refusal on the part of the 
taxpayer to make a correct return and shall subject him to such pen- 
alties or provisions as are provided in this article for failure to make 


auretunne | ( 195/ecel 040.500.) 


§ 105-164.36. Limitations of time. — (a) Licensed Wholesale Mer- 
chant or Retailer or Consumer.—No assessment authorized by this article shall 
extend to sales made by a licensed wholesale merchant or retailer or purchases 
by a consumer more than three years prior to the date of assessment and in cases 
where an audit shall have been made under the direction of the Commissioner, 
any assessment in respect to such audit shall be made within one year after the 
completion of the audit. 


(b) Returns Not Filed—When the returns required under this article have 
not been filed the Commissioner shall proceed to determine the total amount of 
tax due based upon sales or purchases made not more than five years prior to 
such determination and any assessment made as a result of such determination 
shall extend to and include sales and purchases made within such period. 

(c) Fraudulent Returns—There shall be no limitation of time in respect 
to the assessment of a deficiency of tax, penalty and interest where such deficiency 
in tax is due in whole or in part to fraud with intent to evade the tax. (1957, 
Cul 3407 se.) 


§ 105-164.37. Bankruptcy, receivership, etc. — If any taxpayer sub- 
ject to the provisions of this article goes into bankruptcy, receivership or turns 
over his stock of merchandise by voluntary transfer to creditors, the tax liability 
under this article shall constitute a prior lien upon such stock of merchandise 
and shall become subject to levy under execution and it shall be the duty of the 
transferee in any such case to retain the amount of the tax due from the first 
sales of such stock of merchandise and pay the same to the Commissioner. (1957, 


Cal o40 use), ) 


§ 105-164.38. Tax shall be a lien. — The tax imposed by this article 
shall be a lien upon the stock of goods and/or any other property of any person 
subject to the provisions of this article who shall sell out his business or stock of 
goods or shall quit business, and such person shall be required to make out the 
return provided for under Division IV of this article within thirty days after the 
date he sold out his business or stock of goods or quit business and his successor 
in business shall be required to withhold sufficient of the purchase money to cover 
the amount of said taxes due and unpaid until such time as the former owner 
shall produce a receipt from the Commissioner showing that the taxes have been 
paid or a certificate that no taxes are due. If the purchaser of a business or stock 
of goods shall fail to withhold purchase money as above provided, and the taxes 
shall be due and unpaid after the thirty-day period allowed, he shall be person- 
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ally liable for the payment of the taxes accrued and unpaid on account of the 
operation of the business by the former owner. (1957, c. 1340, s. 5.) 


§ 105-164.39. Attachment.—In the event any retailer or wholesale mer- 
chant is delinquent in the payment of the tax herein provided for, the Commis- 
sioner may give notice of the amount of such delinquency by registered mail to 
all persons having in their possession or under their control any credits or other 
personal property belonging to such retailer or wholesale merchant or owing 
any debts to such taxpayer at the time of the receipt by them of such notice and 
thereafter any person so notified shall neither transfer nor make any other dis- 
position of such credits, other personal property or debts until the Commissioner 
shall have consented to a transfer or disposition or until thirty days shall have 
elapsed from and after the receipt of such notice. All persons so notified must 
within five days after receipt of such notice advise the Commissioner of any and 
all such credits, other personal property or debts in their possession, under their 
control or owing by them as the case may be. ‘The remedy provided by this sec- 
tion shall be cumulative and optional and in addition to all other remedies now 
provided by law for the collection of taxes due the State. (1957, c. 1340, s. 5.) 


§ 105-164.40. Jeopardy assessment. — If the Commissioner is of the 
opinion that the collection of any tax or any amount of tax required to be col- 
lected and paid to the State under this article will be jeopardized by delay, he 
shall make an assessment of the tax or amount of tax required to be collected 
and shall mail or issue a notice of such assessment to the taxpayer together with 
a demand for immediate payment of the tax or of the deficiency in tax declared 
to be in jeopardy including interest and penalties. In the case of a tax for a 
current period, the Commissioner may declare the taxable period of the taxpayer 
immediately terminated and shall cause notice of such finding and declaration to 
be mailed or issued to the taxpayer together with a demand for immediate pay- 
ment of the tax based on the period declared terminated and such tax shall be 
immediately due and payable, whether or not the time otherwise allowed by law 
for filing a return and paying the tax has expired. Assessments provided for in 
this section shall be immediately due and payable and proceedings for the collec- 
tion shall commence at once and if any such tax, penalty or interest is not paid 
upon demand of the Commissioner, he shall forthwith cause a levy to be made on 
the property of the taxpayer or, in his discretion the Commissioner may require 
the taxpayer to file such indemnity bond as in his judgment may be sufficient to 
protect the interest of the State. (1957, c. 1340, s. 5.) 


§ 105-164.41. Excess payments; refunds. — If upon examination of 
any monthly return made under this article, it appears that an amount of tax has 
been paid in excess of that properly due, then the amount in excess shall be 
credited against any tax or installment thereof then due from the taxpayer, under 
any other subsequent monthly return, or shall be refunded to the taxpayer by 
certificate of overpayment issued by the Commissioner to the State Auditor, 
which shall be investigated and approved by the Attorney General, and the Au- 
ditor shall issue his warrant on the Treasurer, which warrant shall be payable 
out of any funds appropriated for that purpose. (1957, c. 1340, s. 5.) 


§ 105-164.42. Refusal to comply with law; penalties. — It shall be 
unlawful for any retailer or wholesale merchant to fail or refuse to make the re- 
turn provided to be made in this article, or for any person to make any false or 
fraudulent return or false statement in any return of the tax, or any part thereof, 
imposed by this article; or for any person to aid or abet another in any attempt 
to evade the payment of the tax or any part thereof, imposed by this article; or 
for the president, vice president, secretary or treasurer of any company to make 
or permit to be made for any company or association any false return, or any 
false statement in any return required by this article, with the intent to evade the 
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payment of any tax hereunder; or for any person to fail or refuse to permit the 
examination of any books, papers, accounts, records, or other data by the 
Commissioner or his duly authorized agent, as required by this article, or to 
fail or refuse to permit the inspection or appraisal of any property by the Com- 
missioner or his duly authorized agent, or to refuse to offer testimony or produce 
any record as. required in this article. Any person violating any of the provi- 
sions of this section shall be guilty of a misdemeanor, and on conviction thereof 
shall be fined not more than five hundred dollars ($500.00) or imprisoned not 
exceeding six months, or punished by both such fine and imprisonment, at the 
discretion of the court within the limitations aforesaid. In addition to the fore- 
going penalties, any person who shall knowingly swear to or verily any false or 
fraudulent statement, with the intent aforesaid, shall be guilty of a misdemeanor, 
and, on conviction thereof, shall be punished by a fine not to exceed one thou- 
sand dollars ($1,000.00) or imprisonment not to exceed six months, or both, in 
the discretion of the court. Any company for which a false return or a return 
containing a false statement shall be made as aforesaid, shall be guilty of a mis- 
demeanor, and may be punished by a fine of not more than one thousand dol- 
lars ($1,000.00). The penalties imposed by this section shall be in addition to 
any other penalties imposed by this subchapter. (1957, c. 1340, s. 5.) 


DIvIsIon VIII. ADMINISTRATION AND ENFORCEMENT. 


§ 105-164.43. Commissioner to make regulations. — Subject to the 
provisions of G. S. 105-262 the Commissioner shall from time to time promul- 
gate such rules and regulations not inconsistent with this article for making re- 
turns and for the ascertainment, assessment, and collection of the tax imposed 
hereunder as he may deem necessary to enforce its provisions, and upon request 
shall furnish any taxpayer with a copy of such rules and regulations. All pro- 
visions with respect to reviews and appeals from the Commissioner’s decisions 
as provided by G. S. 105-241.2, 105-241.3 and 105-241.4 shall be applicable to 
this section. (1957, c. 1340, s. 5.) 


§ 105-164.44, Penalty and remedies of article 9 applicable. — All 
provisions not inconsistent with this article in Article 9, entitled “General Ad- 
ministration—Penalties and Remedies” of Subchapter I of Chapter 105 of the 
General Statutes, including but not limited to, administration, auditing, making re- 
turns, promulgation of rules and regulations by the Commissioner, additional 
taxes, assessment procedure, imposition and collection of taxes and the lien there- 
of, assessments, refunds and penalties are hereby made a part of this article and 
shall be applicable thereto. (1957, c. 1340, s. 5.) 


§§ 105-165 to 105-176: Repealed by Session Laws 1957, c. 1340, s. 5. 
§§ 105-177, 105-178: Repealed by Session Laws 1951, c. 643, s. 5. 

§ 105-179: Repealed by Session Laws 1957, c. 1340, s. 5. 

§ 105-180: Repealed by Session Laws 1951, c. 643, s. 5. 

§ 105-181: Repealed by Session Laws 1957, c. 1340, s. 5. 

§ 105-182: Repealed by Session Laws 1955, c. 1350, s. 19. 

§§ 105-183 to 105-187: Repealed by Session Laws 1957, c. 1340, s. 5 
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ARTICLE 6. 
Schedule G. Gift Taxes. 


§ 105-188. Gift taxes; classification of beneficiaries; exemptions; 
rates of tax. 

Gifts to any one donee not exceeding a total value of three thousand dollars 
($3,000.00) in any one calendar year shall not be considered gifts taxable under 
this article, and where gifts are made to any one donee in any one calendar year 
in excess of three thousand dollars ($3,000.00), only that portion of said gifts 
exceeding three thousand dollars ($3,000.00) in value shall be subject to the tax 
levied by this article. The three thousand dollars ($3,000.00) exclusion herein 
provided shall not apply to gifts of future interests in property. For the pur- 
poses of determining the exclusion herein provided, no part of a gift to an in- 
dividual, or in trust for an individual, who has not attained the age of 21 years 
on the date of such transfer shall be considered a gift of a future interest in prop- 
erty if the property and the income therefrom may be expended by, or for the 
benefit of, the donee before his attaining the age of 21 years, and will to the extent 
not so expended pass to the donee on his attaining the age of 21 years, and in the 
event the donee dies before attaining the age of 21 years, be payable to the estate 
of the donee or as he may appoint under a general power of appointment. 

(1997404 ,1340,\s. 6;) 


Editor’s Note.— with gifts reportable for the 1957 calen- 
The 1957 amendment substituted “three dar year and thereafter. As only the fourth 
thousand dollars” for “one thousand dol- paragraph was affected by the amend- 


lars” in the fourth paragraph and added ment the rest of the section is not set 
the last two sentences thereto. The amend- out. 
atory act provided that it shall take effect 


§ 105-191. Manner of determining tax; time of payment; applica- 
tion to Department of Revenue for correction of assessment.—The tax 
imposed by this article shall be paid by the donor on or before the fifteenth day 
of April following the close of the calendar year. 

Report of the gifts shall be made by the donor to the State Department of 
Revenue on blank forms prepared by the State Department of Revenue and 
furnished on application to any taxpayer, and the amount of tax due shall be paid 
at the time such report is made. The Department of Revenue shall audit the 
returns made under this article, and if it is found that the amount of tax paid 
is less than the amount lawfully due under the provisions of this article shall 
forward a statement of the taxes determined to the person or persons primarily 
chargeable with the payment thereof, such additional taxes to be collected under 
the same rules and regulations contained in this subchapter for the collection of 
other taxes. If an overpayment should be found to have been made, refund of 
such overpayment shall be made to the taxpayer within sixty (60) days of the 
discovery thereof if the amount of the overpayment is three dollars ($3.00) or 
more. If such overpayment is less than three dollars ($3.00), the overpayment 
shall be refunded only upon receipt by the Commissioner of a written demand 
for such refund from the taxpayer. No overpayment shall be refunded, irrespec- 
tive of whether based upon discovery or receipt of written demand, if such dis- 
covery was not made or such demand was not received within three (3) years 
from the date set by the statute for the filing of the return or within six (6) 
months of payment of the tax, whichever is the later. Within one year after 
the tax has been determined, any person aggrieved by the determination, may 
apply in writing to the Department of Revenue, which may make such corrections 
of the taxes as it may determine proper: Provided, that a taxpayer aggrieved by 
the rejection of the application in whole or in part by the Department of Revenue 
may seek administrative review or appeal under the provisions of G. $. 105-241.2, 
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105-241-370r 10522414. (1939, c1588emG0S ; 1955, c: 22; so lc) jou memes 
1957, c. 1340, s. 14.) 

Editor’s Note.—The first 1955 amend- The 1957 amendment changed the sec- 
ment substituted “April” for “March” in ond paragraph by deleting the latter por- 
the first paragraph. And the second 1955 tion of the second sentence and inserting 
amendment, effective July 1, 1955, rewrote the third, fourth and fifth sentences. 
the proviso at the end of the section. 


§ 105-195. Tax to be assessed upon actual value of property; man- 
ner of determining value of annuities, life estates and interests less 
than absolute interest.—Said taxes shall be assessed upon the actual value of 
the property at the time of the transfer by gift. If the gift subject to said tax 
be given to a donee for life or for a term of years, or upon condition or con- 
tingency, with remainder to take effect upon the termination of the life estate or 
term of years or the happening of the condition or contingency, the tax on the 
whole amount shall be due and payable as in other cases, and said tax shall be 
apportioned between such life tenant or tenant for years and the remainderman, 
such apportionment to be made by computation based upon the mortuary and 
annuity tables set out in §§ 8-46 and 8-47 of the General Statutes, and upon the 
basis of six per centum (6%) of the gross value of the property for the period 
of expectancy of the life tenant or for the term of years in determining the value 
of the respective interests. When property is transferred or limited in trust or 
otherwise, and the rights or interests of the transferees or beneficiaries are de- 
pendent upon contingencies or conditions whereby they may be wholly or in part 
created, defeated, extended, or abridged, a tax shall be imposed upon said transfer 
at the highest rate, within the discretion of the Commissioner of Revenue, which 
on the happening of any of the said contingencies or conditions would be possible 
under the provisions of this section, and such tax so imposed shall be due and 
payable forthwith by the donor, and the Commissioner of Revenue shall assess 
the tax on such transfers. (1939, c. 158, s. 607; 1943, c. 400, s. 7; 1955, c. 1353, 
$719 

Editor’s Note.— 

The 1955 amendment rewrote this sec- 
tion. 


§ 105-196. Application for relief from taxes assessed; appeal.— 
A taxpayer may apply to the Commissioner of Revenue for revision of the tax 
assessed against him at any time within three years from the time of the filing of 
the return or from the date of the notice of assessment of any additional tax. The 
Commissioner shall grant a hearing thereon, and if upon such hearing he shall 
determine that the tax is excessive or incorrect, he shall resettle the same ac- 
cording to law and the facts, and adjust the computation of tax accordingly. 
The Commissioner shall notify the taxpayer of his determination, and shall re- 
fund to the taxpayer the amount, if any, paid in excess of the tax found by him 
to be due. The provisions of G. S. 105-241.2, 105-241.3 and 105-241.4 with re- 
spect to review and appeal shall be available to any taxpayer aggrieved by the 
Commissioner’s decision. (1939, c. 158, s. 608; 1955, c. 1350, s. 20.) 

Editor’s Note.—The 1955 amendment, 


effective July 1, 1955, rewrote the last sen- 
tence. 


§ 105-197. Returns; time of filing; extension of time for filing.— 
Any person who within the calendar year nineteen hundred thirty-nine, after 
March 24, 1939, or any calendar year thereafter, makes any gift or gifts taxed by 
this article shall report in duplicate, under oath, to the Department of Revenue, on 
forms provided for that purpose, showing therein an itemized schedule of all such 
gifts, the name and residence of each donee and the actual value of the gift to 
each, the relationship of each of such persons to the donor, and any other infor- 
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mation which the Department of Revenue may require. Such returns shall be 
filed on or before the fifteenth day of April following the close of the calendar 
year. The Department of Revenue may grant a reasonable extension of time for 
filing a report whenever in its judgment good cause exists. (1939, c. 158, s. 
Da OSes ee, Sed.) 

Editor’s Note.— The 1955 amendment 
substituted “April” for “March” in line 
eight. 

ARTICLE 7, 


Schedule H. Intangible Personal Property. 


§ 105-198. Intangible personal property. 


Cited in Jamison v. Charlotte, 239 N. 
C. 682, 80 S. E. (2d) 904 (1954). 


§ 105-199. Money on deposit. 


The tax levied in this section upon money on deposit shall be paid by the cash- 
ier, treasurer or other officer or officers of every such bank or other corporation, 
firm or person doing a banking business in this State by report and payment to 
the Commissioner of Revenue on or before April fifteenth of each year; any 
taxes so paid as agent for the depositor shall be recovered from the owners thereof 
by the bank or other corporation, firm or person doing a banking business in this 
State by deduction from the account of the depositor on November sixteenth of 
each year or on such date thereafter as in the ordinary course of business it be- 
comes convenient to make such charge. The bank may immediately report and pay 
the tax due on any account closed out during any quarter in which the bank has 
withheld the amount of the tax. The tax on deposits represented by time certifi- 
cates shall be chargeable to the original depositor unless such depositor has given 
notice to the depository bank of transfer of such certificate of deposit. Accounts 
that have been closed during the year, leaving no credit balance against which the 
tax can be charged, may be reported separately to the Commissioner of Revenue 
and the tax due on such accounts shall become a charge directly against the de- 
positor, and such tax may be collected by the Commissioner of Revenue from the 
depositor in the same manner as other taxes levied in this act; the bank or other 
corporation, firm or person doing a banking business in this State shall not be 
held liable for the payment of the tax due on accounts so reported. None of the 
provisions of this section shall be construed to relieve any taxpayer of liability 
for a full and complete return of postal savings and of all money on deposit out- 
side this State having business, commercial or taxable situs in this State. 


Ciosbeice 19553212) 


Editor’s Note.— graph. As the first, second and fourth 
The 1955 amendment substituted “April” paragraphs were not affected by the 
for “March” in line four of the third para- amendment they are not set out. 


§ 105-200. Money on hand.—All money on hand (including money in 
safe deposit boxes, safes, cash registers, etc.) on December thirty-first of each 
year, having a business, commercial or taxable situs in this State, shall be sub- 
ject to an annual tax, which is hereby levied, of twenty-five cents (25c) on every 
one hundred dollars ($100.00) of the total amount of such money on hand with- 
out deduction for any indebtedness or liabilities of the taxpayer; except that 
taxpayers reporting on a fiscal year basis for income tax purposes under the pro- 
visions of article 4 shall report all money on hand on the last day of such fiscal 
year ending during the year prior to that December 31 as of which such prop- 
erty would otherwise be reported. (1939, c. 158, s. 702; 1957, c. 1340, s. 7.) 

Editor’s Note.— The 1957 amendment 
added the exception clause. 
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§ 105-201. Accounts receivable.—All accounts receivable on December 
thirty-first of each year, having a business, commercial or taxable situs in this 
State, shall be subject to an annual tax, which is hereby levied, of twenty-five 
cents (25c) on every one hundred dollars ($100.00) of the face value of such ac- 
counts receivable, except that taxpayers reporting on a fiscal year basis for in- 
come tax purposes under the provisions of article 4 shall report accounts receiv- 
able on the last day of such fiscal year ending during the year prior to that De- 
cember 31 as of which such property would otherwise be reported: Provided, 
that from the face value of such accounts receivable there may be deducted the 
accounts payable of the taxpayer: Provided further, that no deduction in any 
case shall be allowed under this section of any indebtedness of the taxpayer on 
account of capital outlay, permanent additions to capital or purchase of capital 
assets. 

The term “accounts payable” as used in this section shall not include: 

(1) Reserves, secondary liabilities or contingent liabilities except upon 
satisfactory showing that the taxpayer will actually be compelled to 
pay the debt or liability ; 

(2) Taxes of any kind owing by the taxpayer ; 

(3) Debts owed to a corporation of which the taxpayer is parent or sub- 
sidiary or with which the_ taxpayer is closely affiliated by stock 
ownership or with which the taxpayer is subsidiary of same parent 
corporation unless the credits created by such debts are listed 
if so required by law for ad valorem or property taxation, for tax- 
ation at the situs of such credits; or 

(4) Debts incurred to purchase assets which are not subject to taxation at 
the situs of such assets. 

From the total face value of accounts receivable returned to this State for taxa- 
tion by or in behalf of any taxpayer who or which also owns other such accounts 
receivable as have situs outside of this State, accounts payable of the taxpayer 
may be deducted only in the proportion which the total face value of accounts 
receivable taxable under this section bears to the total face value of all accounts 
receivable of the taxpayer. 

The term “accounts payable” as used in this section shall be deemed to include 
current notes payable of the taxpayer incurred to secure funds which have been 
actually paid on his current accounts payable within one hundred and twenty 
days prior to the date as of which the intangible tax return is made. 

Indebtedness of commercial factors incurred directly for the purchase of ac- 
counts receivable may be deducted from the total value of such accounts receivable. 


(1930) 6, 1158) 15.07 055 1194 C2505 7G t09 aC Otome: 6:1 1957, co 13409 ea: ) 


+ 


Editor’s Note.— The 1957 amendment inserted the excep- 
The 1951 amendment added the last tion clause in the first sentence of the first 
paragraph. paragraph. 


§ 105-202. Bonds, notes, and other evidences of debt.—All bonds, 
notes, demands, claims and other evidences of debt however evidenced, whether 
secured by mortgage, deed of trust, judgment or otherwise, or not so secured, 
having a business, commercial or taxable situs in this State on December thirty- 
first of each year shall be subject to annual tax, which is hereby levied, of twenty- 
five cents (25c) on every one hundred dollars ($100.00) of the actual value 
thereof, except that taxpayers reporting on a fiscal year basis for income tax 
purposes under the provisions of article 4 shall report evidences of debt on the 
last day of such fiscal year ending during the year prior to the December 31 as 
of which such property would otherwise be reported: Provided, that from the 
actual value of such bonds, notes, demands, claims and other evidences of debt 
there may be deducted like evidences of debt owed by the taxpayer on December 
thirty-first of the same year. The term “like evidences of debt” deductible under 
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this section shall not include: (a) accounts payable; (b) taxes of any kind owing 
by the taxpayer; (c) reserves, secondary liabilities or contingent liabilities ex- 
cept upon satisfactory showing that the taxpayer will actually be compelled to 
pay the debt or liability; (d) evidences of debt owed to a corporation of which 
the taxpayer is parent or subsidiary or with which the taxpayer is closely 
affiliated by stock ownership or with which the taxpayer is subsidiary of same 
parent corporation, unless the credits created by such evidences of debt are listed, 
if so required by law for ad valorem or property taxation, for taxation at the situs 
of such credits; or (e) debts incurred to purchase assets which are not sub- 
ject to taxation at the situs of such assets. 

C1957 601340) si. 7:) 

Editor’s Note.— paragraph. As only the first paragraph 

The 1957 amendment inserted the excep- was changed the rest of the section is not 
tion clause in the first sentence of the first set out. 


§ 105-203. Shares of stock.—All shares of stock owned by residents of 
this State or having a business, commercial or taxable situs in this State on De- 
cember thirty-first of each year, with the exception herein provided, shall be sub- 
ject to an annual tax, which is hereby levied, of twenty-five cents (25c) on every 
one hundred dollars ($100.00) of the total fair market value of such stock on 
December thirty-first of each year less such proportion of such value as is equal 
to the proportion of the dividends upon such stock deductible by such taxpayer in 
computing his income tax liability under the provisions of subsection 5 of § 
105-147. 

The tax herein levied shall not apply to shares of stock in building and loan 
associations which pay a tax as levied under article 8D of chapter 105 of the 
General Statutes. 

Indebtedness incurred directly for the purchase of shares of stock may be de- 
ducted from the total value of such shares: Provided, the specific shares of stock 
so purchased are pledged as collateral to secure said indebtedness; provided, 
further, that only so much of said indebtedness may be deducted as is in the 
same proportion as the taxable value of said shares of stock is to the total value 
of said shares of stock. (1939, c. 158, s. 705; 1941, c. 50, s. 8; 1945, c. 708, s. 
eee Oe 1047) SOLS. 7 = 1951 ce, 93745. .52°1955, c 1343) S22" 1957, 


CoA; Ss. 9.) 
Editor’s Noie.— The 1957 amendment substituted in the 
The 1951 amendment changed the sec- second paragraph the words “article 8D 
ond paragraph. of chapter 105 of the General Statutes” 
The 1955 amendment, effective Decem- for “§ 105-73.” 
ber 31, 1955, rewrote the first and second For brief comment on the 1951 amend- 
paragraphs. ment, see 29 N. C. Law Rev. 415. 


§ 105-205. Funds on deposit with insurance companies. 

The tax levied in this section shall be paid by the treasurer, cashier or other of- 
ficer or officers of every insurance company doing business in this State by re- 
port and payment to the Commissioner of Revenue on or before April fifteenth of 
each year; any taxes so paid as agent for the party or parties entitled to receive 
such funds shall be recovered from the owners thereof by deduction from the ac- 
count of the owner on December thirty-first of each year or at such other time as 
in the ordinary course of business it becomes convenient to make such charge. 
(rossmoriosese 07> 14) eeoG nema 1947,.Cn Ul) si/7 341900, CG. 19.5, .17) 

Editor’s Note.— paragraph. As the first paragraph was not 

The 1955 amendment substituted “April” affected by the amendment it is not set 
for “March” in line three of the second out. 


§ 105-206. When taxes due and payable; date lien attaches; non- 
residents; forms for returns; extensions.—All taxes levied in this article 
or schedule shall become due and payable on the fifteenth day of April of each 
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year, and the lien of such taxes shall attach annually to all real estate of the tax- 
payer within this State as of December thirty-first next preceding the date that 
such taxes become due and payable, regardless of the time at which liability for 
the tax may arise or the exact amount thereof be determined; and said lien shall 
continue until such taxes, with any interest, penalty and costs which shall accrue 
thereon, shall have been paid. 

Every person, firm, association, corporation, clerk of court, guardian, trustee, 
executor, administrator, receiver, assignee for creditors, trustee in bankruptcy 
or other fiduciary owning or holding any intangible personal properties defined 
and classified and/or liable for or required to pay any tax levied, in this article 
or schedule, either as principal or agent, shall make and deliver to the Commis- 
sioner of Revenue in such form as he may prescribe a full, accurate and com- 
plete return of such tax liability; such return, together with the local amount 
of tax due, shall be filed on or before the fifteenth day of April in each year. 

For the purpose of protecting the revenue of this State and to avoid discrimi- 
nation and prevent evasion of the tax imposed by this article, every resident or 
nonresident person, firm, association, trustee or corporation, foreign or domestic, 
engaged in this State, either as principal or as agent or representative of or on 
behalf of another, in buying, selling, collecting, discounting, negotiating or other- 
wise dealing in or handling any of the intangible property defined in this article, 
shall be deemed to be doing business in this State for the purposes of this article, 
and the principal, superior or person on whose behalf such business is carried on 
in this State shall likewise be deemed to be doing business in this State, for the 
purpose of this article, and where such business is carried on in this State by a 
corporation, foreign or domestic, it and its parent corporation or the corporation 
which substantially owns or controls it, by stock ownership or otherwise, shall 
be deemed to be doing business in this State, for the purpose of this article, and 
in all such cases the said intangible property acquired in the conduct of such busi- 
ness in this State, and outstanding on December 31 of each year, shall be deemed 
to have a situs in this State and subject to the tax imposed by this article, not- 
withstanding any transfer between any of such parties and notwithstanding that 
the same may be kept or may then be outside of this State, and any of the in- 
tangible property defined in this article and acquired in the conduct of any busi- 
ness carried on in this State, and/or having a business, commercial or taxable 
situs in this State, shall be subject to said tax and returned for taxation by the 
owner thereof or by the agent, person, or corporation in this State employed by 
such owner to handle or collect the same. 

The Commissioner of Revenue shall cause to be prepared blank forms for said 
returns and shall cause them to be distributed throughout the State, and to be 
furnished upon application; but failure to receive or secure form shall not relieve 
any taxpayer from the obligation of making full and complete return of intangible 
personal properties as provided in this article or schedule. 

The return required by this article or schedule shall be due on or before the date 
specified unless written application for extension of time in which to file, con- 
taining reasons therefor, is made to the Commissioner of Revenue on or before 
due date of return. The Commissioner of Revenue for good cause may extend 
the time for filing any such return, provided interest at the rate of six per cent 
(6%) per annum from due date of return is paid upon the total amount of tax 
due. (1939,¢, 158.8. 708; 1941,"c. 50,s. 8; 1953, c. 1302; /s' 671995; Calo ones 

Editor’s Note.— graph and the last line of the second para- 

The 1955 amendment substituted “April’’ graph. It also deleted the paragraph which 
for “March” in line two of the first para- had been inserted by the 1953 amendment. 


§ 105-207. Penalties; unlawful to refuse to make returns. 


It shall be unlawful for any person to fail or refuse to make the return pro- 
vided for in this article or schedule, or make any false or fraudulent return or 
false statement in any return of the tax, or any part thereof, imposed by this 
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article; or for any person to aid or abet another in any attempt to evade the 
payment of the tax, or any part thereof, imposed by this article; or for the 
president, vice-president, secretary, or treasurer of any company to make or 
permit to be made for any company or association any false return, or any false 
statement in any return required by this article, with the intent to evade the 
payment of any tax hereunder; or for any person to fail or refuse to permit the ex- 
amination of any book, paper, account, record, or other data by the Commissioner 
of Revenue or his duly appointed agent, or to refuse to offer testimony or pro- 
duce any record as required. Any person violating any of the provisions of this 
section shall be guilty of a misdemeanor, and on conviction thereof shall be fined 
not more than five hundred dollars ($500.00) or imprisoned not exceeding six 
months, or punished by both such fine and imprisonment, at the discretion of the 
court within the limitations aforesaid. In addition to the foregoing penalties, any 
person who shall knowingly swear to or verify any false or fraudulent statement, 
with the intent aforesaid, shall be guilty of a misdemeanor, and, on conviction 
thereof, shall be punished by a fine not to exceed one thousand dollars ($1,000.00) 
or imprisonment not to exceed six months, or both, in the discretion of the court. 
Any company for which a false return shall be made or a return containing a false 
statement as aforesaid, shall be guilty of a misdemeanor, and may be punished 
by a fine of not more than one thousand dollars ($1,000.00). (19395 cal de.es: 
7091953), co 1302516.) 


Editor’s Note. — The 1953 amendment, the amendment the rest of the section is 
effective July 1, 1953, rewrote the next to not set out. 
the last sentence of the last paragraph. As For brief comment on the 1953 amend- 


enly the last paragraph was affected by ment, see 31 N. C. Law Rev. 441. 


§ 105-208. Examination of returns; additional taxes.—As soon as 
practicable after the return is filed the Commissioner of Revenue shall examine 
same together with any other facts within his knowledge, and shall compute the 
tax, and the amount so computed shall be the tax. If the tax found due shall be 
greater than the amount theretofore paid, the deficiency shall be paid to the Com- 
missioner of Revenue within thirty days after date of notice to the taxpayer of 
such deficiency. If the tax found due shall be less than the amount theretofore 
paid, the overpayment, if in the amount of three dollars ($3.00) or more, shall 
be refunded to the taxpayer within sixty (60) days of the date of discovery there- 
of. If the overpayment is less than three dollars ($3.00) the overpayment shall be 
refunded only upon receipt by the Commissioner of Revenue of written demand 
for such refund from the taxpayer. No overpayment shall be refunded irrespec- 
tive of whether based upon discovery or receipt of written demand if such dis- 
covery is not made or such demand is not received within three (3) years from 
the date set by the statute for the filing of the return or within six (6) months of 
the payment of the tax alleged to be an overpayment, whichever date is the later. 

If the return is made in good faith and the understatement of the tax is not 
due to any fault of the taxpayer, there shall be no penalty or additional tax 
added because of such understatement, but interest shall be added to the amount 
of the deficiency at the rate of six per cent (6%) per annum until paid. If the 
understatement is due to negligence on the part of the taxpayer, but without in- 
tent to defraud, there shall be added to the amount of the deficiency five per cent 
(5%) thereof, together with interest at the rate of six per cent (6% ) per annum 
until paid. If the understatement is found by the Commissioner of Revenue to be 
false or fraudulent, with intent to evade the tax, any additional tax found to be 
due and payable shall be increased by an amount equal to fifty per cent (50%) 
of said tax together with interest at the rate of six per cent (6%) per annum 
upon the total amount of tax so found. The interest provided for in this section 
shall in all cases be computed from the date the tax was originally due to the date 
of payment. 

If the Commissioner of Revenue discovers from the examination of the re- 
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turn or otherwise that the intangible personal property of any taxpayer, or any 
portion thereof, has not been assessed, he may, at any time within three years after 
the time when the return was due, give notice in writing to the taxpayer of such 
deficiency. Any taxpayer feeling aggrieved by such proposed assessment shall be 
entitled to a hearing before the Commissioner of Revenue, if within thirty days 
after giving notice of such proposed assessment he shall apply for such hearing in 
writing, explaining in detail his objections to same. If no request for such hear- 
ing is so made, such proposed assessment shall be final and conclusive. If the 
request for hearing is made, the taxpayer shall be heard by the Commissioner of 
Revenue, and after such hearing the Commissioner of Revenue shall render his 
decision. ‘The taxpayer shall be advised of his decision and such amount shall be 
due within ten days after notice is given. The provisions of G. S. 105-241.2, 105- 
241.3 and 105-241.4 with respect to review and appeal shall apply to the tax so 
assessed. The limitation of three years to the assessment of such tax or an ad- 
ditional tax shall not apply to the assessment of additional taxes upon fraudulent 
returns nor upon failure to file returns. (1939, c. 158, s. 710; 1955, c. 1350, s. 
Z1BN 1957, ca W340) asa 5. 149) 


Editor’s Note.—The 1955 amendment, fifth sentences. The amendment also sub- 


effective July 1, 1955, rewrote the next to 
the last sentence of the third paragraph. 
The 1957 amendment deleted the latter 


stituted in the third sentence of the sec- 
ond paragraph the words “be increased by 
an amount equal to fifty per cent (50%) 


part of the second sentence of the first of said tax” for the words “be doubled.” 


paragraph and added the third, fourth and 


§ 105-209. Information from the source.—In addition to the other re- 
quirements of this article or schedule it shall be the duty of every domestic cor- 
poration and every foreign corporation doing business and/or owning property in 
this State, the shares of stock and bonds of which are subject to tax under the 
provisions of this article or schedule, to report not later than the fifteenth day 
of April of each year to the Commissioner of Revenue, in such form and manner 
as he may prescribe, the name and address of each registered stockholder or 
bondholder resident in this State as of the thirty-first day of December of each 
year; such report shall also include the number of shares of stock and/or the 
number of bonds, the par or face value of each, the dividends or interest paid on 
each such security during the calendar year next preceding dat of report, all 
transfers of record made from residents of this State between the first and thirty- 
first days of December next preceding the date of the report herein required, and 
such other and further information as the Commissioner of Revenue may require. 
C1930 co 15S) s#711e Oso Meu h ce letcm Sel msh 2s) 

Editor’s Note.— The first 1955 amend- second paragraph relating to power of 
ment substituted “April” for “March” in Commissioner of Revenue to make rules 
line six. The second 1955 amendment, ef- and regulations. 
fective July 1, 1955, deleted the former 


§ 105-211. Conversion of intangible personal property to evade 
taxation not to defeat assessment and collection of proper taxes; tax- 
payer’s protection. 

Taxpayers making a complete return on or before April fifteenth of each year 
of all their holdings of intangible personal property as provided by this article or 
schedule (or by similar provisions of prior Revenue Act) shall not thereafter 
be held liable for failure to list such intangible personal property with the local 
taxing units of this State in previous years; the taxes levied ir this article or 
schedule shall be in lieu of all other property taxes in this State on such intangible 
personal property. -(1939; c. 158, s. 713; 1945, c. 7085.48; 1955, co 1 oom 


Editor’s Note.— 
The 1955 amendment substituted “April” 
for “March” in line one of the second 


paragraph. As the first paragraph was not 
affected by the amendment it is not set 
out. 
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§ 105-212. Institutions exempted; conditional and other exemp- 
tions.—None of the taxes levied in this article or schedule shall apply to relig- 
ious, educational, charitable or benevolent organizations not conducted for profit, 
nor to trusts established for religious, educational, charitable or benevolent pur- 
poses where none of the property or the income from the property owned by 
such trust may inure to the benefit of any individual or any organization conducted 
for profit, nor to any funds held irrevocably in trust exclusively for the mainte- 
nance and care of places of burial; nor, on or after January first, one thousand nine 
hundred and forty-two, to any funds, evidences of debt, or securities held irrev- 
ocably in pension, profit sharing, stock bonus, or annuity trusts, or combinations 
thereof, established by employers for the purpose of distributing both the prin- 
cipal and income thereof exclusively to eligible employees, or the beneficiaries of 
such employees, if such trusts qualify for exemption from income tax under the 
provisions of § 105-138, subsection 10; insurance companies reporting premiums 
to the Insurance Commissioner of this State and paying a tax thereon under the 
provisions of Article 8B, Schedule I-B shall not be subject to the provisions of 
§§ 105-201, 105-202 and 105-203; building and loan associations paying a tax 
under the provisions of article 8D of chapter 105 of the General Statutes shall 
not be subject to the provisions of $$ 105-201, 105-202 and 105-203; State credit 
unions organized pursuant to the provisions of subchapter III, chapter fifty-four, 
paying the supervisory fees required by law, shall not be subject to any of the 
taxes levied in this article or schedule; banks, banking associations and trust 
companies shall not be subject to the tax levied in this article or schedule on 
evidences of debt held by them when said evidences of debt represent invest- 
ment of funds on deposit with such banks, banking associations and trust com- 
panies: Provided, that each such institution must, upon request by the Commis- 
sioner of Revenue, establish in writing its claim for exemption as herein provided. 
The exemptions in this section shall apply only to those institutions, and only 
to the extent, specifically mentioned, and no other. 


Any North Carolina corporation which in the opinion of the Commissioner 
of Revenue of North Carolina qualifies as a “regulated investment company” 
under the provisions of United States Code Annotated Title 26, section 361, and 
which files with the North Carolina Department of Revenue its election to be 
treated as a “regulated investment company”, shall not be subject to any of the 
taxes levied in this article or schedule. 

If any intangible personal property held or controlled by a fiduciary domiciled 
in this State is so held or controlled for the benefit of a nonresident or nonresi- 
dents, or for the benefit of any organization exempt under this section from the 
tax imposed by this article, such intangible personal property shall be partially 
or wholly exempt from taxation under the provisions of this article in the ratio 
which the net income distributed or distributable to such nonresident, nonresi- 
dents or organization, derived from such intangible personal property during the 
calendar year for which the taxes levied by this article are imposed, bears to the 
entire net income derived from such intangible personal property during such cal- 
endar year. “Net income” shall be deemed to have the same meaning that it has in 
the income tax article. Where the intangible personal property for which this 
exemption is claimed is held or controlled with other property as a unit, alloca- 
tion of appropriate deductions from gross income shall be made to that part of the 
entire gross income which is derived from the intangible personal property by 
direct method to the extent practicable; and otherwise by such other method as 
the Commissioner of Revenue shall find to be reasonable: Provided, that each 
fiduciary claiming the exemption provided in this paragraph shall, upon the re- 
quest of the Commissioner of Revenue, establish in writing its claim to such ex- 
emption. No provision of law shall be construed as exempting trust funds or 
trust property from the taxes levied by this article except in the specific cases 
covered by this section. 
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A clerk of any court of this State may, upon written application therefor, ob- 
tain from the Commissioner of Revenue a certificate relieving the depository bank 
of such clerk from the duty of collecting the tax levied in this article or schedule 
from deposits of said clerk: Provided, that such clerk of court shall be liable 
under his official bond for the full and proper remittance to the Commissioner 
of Revenue under the provisions of this article or schedule of taxes due on any 
deposits so handled. (1939, c. 158, s. 714; 1943, c. 400, s. 8; 1945, c. 708, s. 8; 
1947.64 501; 19987601 95 e387 see 8105 7 ic sO ss) 

Editor’s Note.— etc., purposes. The amendment also sub- 

The 1951 amendment inserted the sec- stituted in the paragraph the words “ar- 


ond paragraph of this section. 

The 1957 amendment inserted near the 
beginning of the first paragraph the clause 
relating to trusts established for religious, 


ticle 8D of chapter 105 of the General Stat- 
te Suan Omer SEL OD=Iicems 

For brief comment on the 1951 amend- 
ment, see 29 N. C. Law Rev. 415. 


§ 105-213. Separate records by counties; disposition and distribu- 
tion of taxes collected; purpose of tax.—The Commissioner of Revenue 
shall keep a separate record by counties of tax collected under the provisions of 
this article or schedule, and shall not later than the twentieth day of July of each 
year submit to the State Board of Assessment an accurate account of such taxes 
collected during the fiscal year ending June thirtieth next preceding, showing 
separately by sections the total collections less refunds in each county of the State. 
The State Board of Assessment shall examine such reports and, if found to be 
correct, shall certify a copy of same to the State Auditor and State Treasurer. 
From the total collections less refunds so certified shall be deducted an amount 
determined by the State Board of Assessment to be sufficient to defray the cost 
to the State of collecting such revenues for the fiscal year and the tax credit speci- 
fied in paragraph 2 of G. S. 105-122 (4), which funds shall be retained by the 
State, and the net collections after such deduction shall be distributed to 
the counties and municipalities of the State on the following basis: 

The amount distributable to each county and to the municipalities therein from 
the revenue collected under §§ 105-200, 105-201, 105-202 to 105-204 shall be 
determined upon the basis of the amounts collected in each county; the amount 
distributable to each county and to the municipalities therein from the revenue 
collected under $$ 105-199 and 105-205 shall be determined upon the basis of 
population in each county as shown by the latest federal decennial census. The 
amounts so allocated to each county shall in turn be divided between the county 
and all municipalities therein in proportion to the total amount of ad valorem 
taxes levied by each during the fiscal year preceding such distribution. Upon 
certification by the State Board of Assessment of the allocations herein provided 
for, it shall be the duty of the State Auditor to issue a warrant on the 
State Treasurer to the treasurer or other officer authorized to receive public 
funds of each county and municipality in the amount so allocated to each such 
county and municipality. It shall be the duty of the chairman of the board of 
county commissioners of each such county and the mayor of each such munici- 
pality therein to report to the State Board of Assessment such information as 
it may request for its guidance in making said allotments to said units; and upon 
failure of any such county or municipality to make such report within the time 
prescribed by said State Board of Assessment, said Board may disregard such 
defaulting unit in making said allotments. The amounts so allocated to each 
county and municipality shall be distributed and used by said county or munici- 
pality in proportion to other property tax levies made for the various funds and 
activities of the taxing unit receiving said allotment. (1939, c. 158, s. 715; 1941, 
ens. 22 L947 ere 50 Lo si7 ee lOo ic. 1340 me a7.) 

Editor’s Note.— amendatory act provided that it shall ap- 

The 1957 amendment rewrote the third ply to distributions of taxes falling due on 
sentence of the first paragraph. The and after July 1, 1957. 
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ARTICLE 8. 
Schedule 1. Compensating Use Tax. 
§§ 105-218 to 105-228: Repealed by Session Laws 1957, c. 1340, s. 5. 


Cross Reference.—For present statutes 
relating to use tax, see G. §. 105-164.1 et 
seq. 


ARTICLE 8A. 
Schedule I-A. Gross Earnings Taxes in Lieu of Ad Valorem Taxes. 


§ 105-228.2. Tax upon freight car line companies. 


(8) Upon the filing of such reports it shall be the duty of the Commissioner 
of Revenue to inspect and verify the same and assess the amount of taxes due 
from freight line companies therein named. Any freight line company against 
which a tax is assessed under the provisions of this article may at any time within 
fifteen days after the last day for the filing of reports by railroad companies, ap- 
pear before the Commissioner of Revenue at a hearing to be granted by the Com- 
missioner and offer evidence and argument on any matter bearing upon the 
validity or correctness of the tax assessed against it, and the Commissioner shall 
review his assessment of such tax and shall make his order confirming or modi- 
fying the same as he shall deem just and equitable, and if any overpayment is 
found to have been made it shall be refunded by the Commissioner. Provided, 
however that such payment if in the amount of three dollars ($3.00) or more 
shall be refunded to the taxpayer within sixty (60) days of the discovery thereof; 
if the amount of overpayment is less than three dollars ($3.00) then such over- 
payment shall be refunded only upon receipt by the Commissioner of Revenue of 
a written demand for such refund from the taxpayer. Provided further, that no 
overpayment shall be refunded irrespective of whether upon discovery or receipt 
of written demand if such discovery is not made or such demand is not received 
within three (3) years from the filing date of the return or within six (6) months 
of the payment of the tax alleged to be an overpayment, whichever date is the 
later. 

(1957/9. 1340s. 14.) 


Editor’s Note—The 1957 amendment changed the rest of the section is not 


added the two provisos at the end of sub-set out. 
section (8). As only this subsection was 
ArTICLE 8B. 


Schedule I-B. Taxes upon Insurance Companies. 


§ 105-228.4,. Annual registration fees for insurance companies.— 
Each and every insurance company shall, as a condition precedent for doing 
business in this State, on or before the first day of March of each year apply 
for and obtain from the Commissioner of Insurance a certificate of registration, 
or license, effective the first day of July, and shall pay for such certificate the 
following annual fees except as hereinafter provided in subdivisions (a) and (b): 


For each domestic farmer’s mutual assessment fire insurance company or 


association, and each branch thereof ......... sees cece eee eee eees $ 10.00 
For each fraternal order 20.0.0... ccc cece cece eee e nen eee rees . 29.00 
For each of all other insurance companies, except mutual burial associa- 

One eta sed © unicer 12S: LOSI 21 1 Way Aone tes eta pias olialaahl BEL ea te o's 300.00 


The fees levied above shall be in addition to those specified in § 58-63. 


(a) When the paid in capital stock and/or surplus of an insurance company 
other than a farmer’s mutual assessment company or a fraternal order does not 
exceed one hundred thousand dollars ($100,000.00), the fee levied in this section 
shall be one-half the amount above specified. 


Sip 
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(b) Upon payment of the fee specified above and the fees and taxes elsewhere 
specified each insurance company, exchange, bureau, or agency, shall be entitled to 
dc the types of business specified in chapter fifty-eight, of the General Statutes of 
North Carolina as amended, to the extent authorized therein, except that: In- 
surance companies authorized to do either the types of business specified for 
(A) life insurance companies, or (B) for fire and marine companies, or (C) for 
casualty and fidelity and surety companies, in § 58-77, which shall also do the 
types of business authorized in one or both of the other of the above classifications 
shall in addition to the fees above specified pay one hundred dollars ($100.00) 
for each such additional classification of business done. 

(c) Any rating bureau established by action of the General Assembly of North 
Carolina shall be exempt from the fees above levied. (1945, c. 752, s. 2; 1947, c. 
OU Se oe LOD DL Carl woes 

Editor’s Note.— cate or license from April 1 to March 1. 

The 1955 amendment changed the last It also inserted the words “effective the 
day for making application for the certifi- first day of July” in the first paragraph. 


§ 105-228.5. Taxes measured by gross premiums.—Each and every 
insurance company shall annually pay to the Commissioner of Insurance at the 
time and at the rates hereinafter specified, a tax measured by gross premiums as 
hereinafter defined from business done in this State during the preceding calen- 
dar year. . 

Gross premiums from business done in this State in the case of life insurance 
and annuity contracts, including any supplemental contracts thereto providing 
for disability benefits, accidental death benefits, or other special benefits, shall for 
the purposes of the taxes levied in this section mean any and all premiums col- 
lected in the calendar year (other than for contracts for reinsurance) for policies 
the premiums on which are paid by or credited to persons, firms or corporations 
resident in this State, or in the case of group policies for any contracts of insur- 
ance covering persons resident within this State, with no deduction for con- 
siderations paid for annuity contracts which are subsequently returned except 
as below specified, and with no other deduction whatsoever except for premiums 
returned under one or more of the following conditions: premiums refunded on 
policies rescinded for fraud or other breach of contract; premiums which were 
paid in advance on life insurance contracts and subsequently refunded to the in- 
sured, premium payer, beneficiary or estate; and in the case of group annuity 
contracts the premiums returned by reason of a change in the composition of the 
group covered. Said gross premiums shall be deemed to have been collected for 
the amounts as provided in the policy contracts for the time in force during the 
year, whether satisfied by cash payment, notes, loans, automatic premium loans, 
applied dividend or in any other manner whatsoever, except in the case of pre- 
miums waived by any of said companies pursuant to a contract for waiver of 
premium in case of disability. 

Gross premiums from business done in this State in the case of contracts for 
fire insurance, casualty insurance, and any other type of insurance except life and 
annuity contracts as above specified, including contracts of insurance required to 
be carried by the Workmen’s Compensation Act, shall for the purposes of the 
taxes levied in this section mean any and all premiums written during the calendar 
year, or the equivalent thereof in the case of self-insurers under the Workmen’s 
Compensation Act, for contracts covering property or risks in this State, other 
than for contracts of reinsurance, whether such premiums are designated as pre- 
miums, deposits, premium deposits, policy fees, membership fees, or assessments. 
Gross premiums shall be deemed to have been written for the amounts as pro- 
vided in the policy contracts, new and renewal, becoming effective during the 
year irrespective of the time or method of making payment or settlement for 
such premiums, and with no deduction for dividends whether returned in cash or 
allowed in payment or reduction of premiums or for additional insurance, and 
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without any other deduction except for return of premiums, deposits, fees or as- 
sessments for adjustment of policy rates or for cancellation or surrender of poli- 
cies. 

In determining the amount of gross premiums from business in this State all 
gross premiums received in this State, or credited to policies written or procured 
in this State, or derived from business written in this State shall be deemed to 
be for contracts covering persons, property or risks resident or located in this 
State except for such premiums as are properly reported and properly allocated 
as being received from business done in some other nation, territory, state or 
states, and except for premiums from policies written in federal areas for per- 
sons in military service who pay premiums by assignment of service pay. 

On the basis of the gross amount of premiums, as above defined, each company 
or self-insurer shall pay as to: 


The amounts collected on contracts applicable to liabilities under the Work- 
men’s Compensation Act, a tax at the rate of one and six-tenths per cent (1.6%) 
in the case of domestic insurance companies; and on the amounts collected on 
contracts applicable to liabilities under the Workmen’s Compensation Act in the 
case of foreign and alien insurance companies, or the equivalent thereof in the 
case of self-insurers, a tax at the rate of four per cent (4%). 

The amounts collected on annuities and all other contracts of insurance issued 
by domestic life insurance companies a tax at the rate of one and one-half per 
cent (14%). 

The amounts collected on contracts of insurance issued by domestic insurance 
companies other than life insurance companies and other than corporations or- 
ganized under chapter 57 of the General Statutes, a tax of one per cent (1%) 
or. in lieu thereof, any such company shall pay an income tax computed as in 
the case of other corporations, whichever is the greater. 


The amounts collected on annuities and all other contracts of insurance a tax 
at the rate of two and one-half per cent (214%) in the case of foreign and alien 
companies. 

The premium tax rates herein provided shall be applicable with respect to all 
premiums collected during the calendar year, 1955, and each subsequent year. 


The taxes levied herein measured by premiums shall be in lieu of all other 
taxes upon insurance companies except: Fees and licenses under this article, or 
as specified in chapter 58 of the General Statutes of North Carolina as amended; 
taxes imposed by chapter 118 of the General Statutes of North Carolina; taxes 
imposed by article 5 of chapter 105 of the General Statutes of North Carolina 
as amended; and ad valorem taxes upon real property and personal property 
owned in this State. 

For the tax above levied as measured by gross premiums the president, sec- 
retary, or other executive officer of each insurance company doing business in 
this State shall within the first fifteen days of March in 1946 and in each year 
thereafter file with the Commissioner of Insurance a full and accurate report of 
the total gross premiums as above defined collected in this State during the 
preceding calendar year. The report shall be in such form and contain such 
information as the Commissioner of Insurance may specify, and the report shall 
be verified by the oath of the company official transmitting the same or by some 
principal officer at the home or head office of the company or association in this 
country. At the time of making such report the taxes above levied with respect 
to the gross premiums shall be paid to the Commissioner of Insurance. The pro- 
visions above shall likewise apply as to reports and taxes for any firm, corpora- 
tion, or association exchanging reciprocal or interinsurance contracts, and said 
reports and taxes shall be transmitted by their attorneys in fact. 

The provisions as to reports and taxes as measured by gross premiums shall 
not apply to farmers’ mutual assessment fire insurance companies above specified 
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or to fraternal orders or societies that do not operate for a profit and do not issue 
policies on any person except members. 

With respect to the taxes levied in this section on the equivalent of premiums 
of self-insurers under the provisions of the Workmen’s Compensation Act, the 
reports required herein shall be transmitted to and the taxes collected by the 
North Carolina Industrial Commission as provided in subdivision (j) of § 97-100 
of the General Statutes of North Carolina. (1945, c. 752, s. 2; 1947, c. 501, s. 
OP 1051) 66643) 6. Srl 950.6 131G Fe ror oe Gc, 1340s.) 

Editor’s Note.— seventh through tenth paragraphs. And the 

The 1951 amendment rewrote the sixth 1957 amendment rewrote the eleventh 
paragraph. The 1955 amendment rewrote paragraph. 
the seventh paragraph to appear as the 


§ 105-228.7. Registration fees for agents, brokers and others.— 
Each and every manager, organizer, adjuster, broker or agent of whatever kind 
representing in this State any company referred to in this article, shall on or before 
the first day of April of each year apply for and obtain from the Commissioner 
of Insurance an annual certificate of registration, or license, and shall pay for said 
certificate an annual fee at the following rates, with no additional fee for affixing 
of seal to the certificate: 


Insurance agent (local for each company represented) ........ $ 5.00 
General agent or manager, for each company represented ...... 6.0U 
Special agent or organizer, for each company represented ...... 5.00 
Insurance “broker 032%. 5 fc ow -leis oie oer bie oie old e's sae ere ae 2.00 
Nonresident Stbroker 9, 220. 22. tee ts on © hohe ne ee 25.00 
Insurance adjuster (other than adjuster for hail damage to 

Cfops )i ides. ele eee hes ere ee OR eee 25.00 
Insurance adjuster tor hatl*damage toscrops 2 ose ate eee 5.00 


The above fees shall be in lieu of any and all other license fees. 


In cases where temporary license may be issued pursuant to law the fee for a 
temporary certificate shall be at the same rates as above specified, and any amounts 
so paid for temporary license may be credited against the fees required for issuance 
of the annual license or certificate. 

Any person not registered who is required by law to pass examination as a con- 
dition for securing of license shall upon application for registration pay to the 
Commissioner of Insurance an examination fee of ten dollars ($10.00), and in 
case more than two examinations in any one kind of insurance are requested, an 
additional fee of ten dollars ($10.00) shall be paid for each added examination 
above two for the same kind of insurance. The requirement for examination and 
examination fee shall not apply to agents for domestic farmers’ mutual assess- 
ment fire insurance companies or associations specified in § 105-228.4. 

In the event a certificate issued under this section is lost or destroyed the Com- 
missioner of Insurance for a fee of fifty cents ($0.50) may certify to its issuance, 
giving number, date, and form, which may be used by the original party named 
thereon in lieu of the annual certificate. There shall be no charge for the seal 
attached to such certification. (1945, c. 752, s. 2; 1947, c. 1023, s. 2; 1949, c. 958, 
el OS irc! Oo ssn. Ooo we Oo lomesmos) 

Editor’s Note.— the schedule of fees. 

The 1951 amendment struck out the The 1955 amendment, effective July 1, 
words “independent adjuster”. formerly 1955, substituted “5.00” for “2.50” in line 
appearing after the word ‘organizer’ near one of the schedule of fees. 
the beginning of the section, and revised 


§ 105-228.9. Powers of the Commissioner of Insurance.—All pro- 
visions of this chapter, not inconsistent with this article, relating to administra- 
tion, auditing and making returns, the imposition and collection of tax and the 
lien thereof, assessments, refunds and penalties, shall be applicable to the fees 
and taxes imposed by this article; and with respect thereto, the Commissioner of 
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Insurance is hereby given the same power and authority as is given to the Com- 
missioner of Revenue under the provisions of this chapter. ‘The Commissioner 
of Insurance may, from time to time, make, prescribe, and publish such rules and 
regulations, not inconsistent with law, as may be needful to enforce the provisions 
of this article. (1945, c. 752, s. 2; 1955, c. 1350, s. 22.) 

Editor’s Note.—The 1955 amendment, the words “promulgation of rules and reg- 
effective July 1, 1955, added the last sen- ulations” formerly appearing after the 
tence, and deleted from the first sentence word “returns” in line three. 


ARTICLE 8C. 
Schedule I-C. Excise Tax on Banks. 


§ 105-228.11. To whom this article shall apply.—The provisions of 
this article shall apply to every bank or banking association, including each na- 
tional banking association, that is organized and operating in this State as a 
commercial bank, an industrial bank, a savings bank, a trust company, or any 
combination of such facilities or services, and whether such bank or banking as- 
sociation, hereinafter to be referred to as a bank or banks, be organized, under 
the laws of the United States or the laws of North Carolina, in the corporate 
form or in some other form of business organization. (1957, c. 1340, s. 8.) 


§ 105-228.12. Imposition of an excise tax.—An annual excise tax is 
hereby levied on every bank located and doing business within this State, includ- 
ing each national banking association, for the privilege of transacting business 
in this State during the calendar year, according to or measured by its entire 
net income as defined herein received or accrued from all sources during the 
preceding calendar year hereinafter referred to as taxable year, at the rate of 
four and one-half per cent (444%) of such entire net income. The minimum 
tax assessable to any one bank shall be ten dollars ($10.00). ‘The liability for 
the tax imposed by this section shall arise upon the first day of each calendar 
year, and shall be based upon and measured by the entire net income of each 
bank or trust company for the preceding calendar year, including all income 
received from government securities (whether or not taxable under article 4 of 
this chapter) in such year except for any interest that may be allowed as de- 
ductible from gross income under G. S. 105-228.16. As used in this article the 
words “‘taxable year” shall mean the calendar year next preceding the calendar 
year for which and during which the excise tax is levied. (19057. c.21340%s. 8.) 


§ 105-228.13. Method of taxation adopted.—The State of North 
Carolina hereby adopts the method of taxation of banks authorized by an Act of 
Congress relating to taxation of national banks, being method number (4) as 
provided in § 548, as amended, of Title 12 of the Code of Laws of the United 
States, formerly known as § 5219, of the Revised Statutes of the United States. 

The excise tax levied under G. S. 105-228.12 shall be in lieu of the intangible 
personal property tax levied under article 7 of this chapter, the franchise tax 
imposed by article 3 of this chapter, the income tax levied by article 4 of this 
chapter, taxes levied upon the shares of stock of banks assessed under Cae: 
105-346, and taxes levied upon tangible personal property by local taxing juris- 
dictions. All real property of each bank located or doing business within this 
State, including national banking associations, shall be assessed and taxed (in 
the same manner as other real estate is taxed in this State) by the counties, 
municipalities, and other local taxing jurisdictions in which such real estate is 
located. 

It is the purpose and intent of the General Assembly to levy taxes on banks 
so that all banks, both State and national, doing business in this State will be 
taxed uniformly in a just and equitable manner in accordance with the provisions 
of § 548 of Title 12 of the Code of the United States cited above and article V, 


XO Pal all 
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§ 3 of the Constitution of North Carolina. The intent in this article is to exer- 
cise the powers of classification and of taxation on property, franchises, and 
trades conferred by the above constitutional provision cited in this section, 
(1957, c. 1340, s. 8.) 


§ 105-228.14. Entire net income defined.—The words “entire net in- 


come” shall mean the gross income of a taxpayer less the deductions allowed by 
this article. (1957, c. 1340, s. 8.) 


§ 105-228.15. Gross income defined.—For purposes of this article the 
words “gross income” shall mean the income of a bank received or accrued from 
whatever source during the taxable year as follows: Interest and discount on 
loans; interest from bonds, notes, mortgages and other investments, includ- 
ing interest from all government bonds issued direct by any level of government 
or through any government agency, any exclusion provided in article 4 of chap- 
ter 105 notwithstanding; dividends from securities owned; service charges ; 
collection fees; exchange charges; trust department earnings; rents; commis- 
sions; gains or profits from the sale or other disposition of property, either real 
or personal, tangible or intangible; recoveries from losses previously written off 
or deducted from income in prior taxable years; and all other recoveries, gains, 
profits, income, or receipts regardless of nature and from whatever source de- 
rived, except that gifts received shall be. excluded from gross income. GOS Zac: 


1340, s. 8.) 


§ 105-228.16. Deductions from gross income.—In computing entire 
net income there shall be allowed as deductions the following items: 

(1) All ordinary and necessary expenses as defined in subsection 1 of G. S. 
105-147 paid or accrued during the taxable year. 

(2) Rental expense as defined in subsection 2 of G. S. 105-147. 

(3) Unearned discount and interest paid as provided in subsection 3 of 
G. $. 105-147 for income tax purposes. 

(4) Taxes paid or accrued except income taxes, taxes levied under this 
article, taxes assessed for local benefit of a kind tending to increase 
the value of the property assessed and any other taxes not deductible 
for income tax purposes under the provisions of subsection 4 of G. S. 
105-147, 

(5) Dividends received from stock issued by any corporation to the extent 
provided under subsection 5 of G. S. 105-147. 

(6) Losses shall be deductible as provided for income tax purposes in G. S. 
105-144, 105-144.1, 105-145, and subsection 6 of G. S. 105-147. 

(7) Loans or debts ascertained to be worthless and actually charged off 
during the taxable year, if connected with business and, if the amount 
has previously been included in gross income in a return under this 
article; or, in the discretion of the Commissioner of Revenue, a rea- 
sonable addition to a reserve for bad debts. 

(8) A reasonable allowance for depreciation and obsolescence as provided 
for income tax purposes in subsection 8 of G. S. 105-147. 

(9) Contributions to religious, charitable, educational and like organiza- 
tions as provided in subsection 9 of G. S, 105-147, provided such 
contributions not exceed five per cent (5%) of the net income of the 
bank without any deduction for such contributions. 

(10) Contributions to the State of North Carolina, any of its institutions, 
instrumentalities, agencies, or political subdivisions. 

(11) Reasonable contributions to employees pension trusts within the tax- 
able year which qualify under subsection 10 of G. S. 105-138. 

(12) Premiums paid by banks upon the purchase of bonds shall for the pur- 
poses of this article be treated the same as is provided by G. S. 105- 
144.3. 
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(13) Interest upon the obligations of the State of North Carolina or a po- 
litical subdivision thereof received or accrued during the taxable year. 
Provided, that the deduction of accrued interest shall be permitted 
only if the taxpayer has included accrued income in his gross income 
for the taxable year. Provided further, that in the event that any 
court of competent jurisdiction shall rule that the deduction of the 
interest of the obligations of the State of North Carolina or a po- 
litical subdivision thereof from the base of the tax levied by this ar- 
ticle violates the Constitution of this State or the Constitution of the 
United States such deduction shall be disallowed and such interest 
included in the entire net income of the taxpayer. 

(14) Payments made to the beneficiaries or to the estate of a deceased em- 
ployee, paid by reason of the death of the employee as provided under 
subsection 16 of G. §. 105-147 for income tax purposes. 

(15) Deduction of accrued expenses, contributions, taxes, rental expense; 
or interest expense shall be subject to the limitations imposed upon 
income taxpayers under subsection 12 of G. S. 105-147. (1957, c. 
1340, s. 8.) 


§ 105-228.17. Returns and payment of the excise tax.—On or be- 
fore June 1 of each year, the executive officer or officers of each bank, or trust 
company, located and doing business in this State, shall file with the Commis- 
sioner of Revenue a full and accurate report of all income as defined in G. S. 
105-228.15 received or accrued during the taxable year, and also an accurate 
record of the legal deductions in the same calendar year as allowed by G. S. 
105-228.16 to the end that the correct entire net income of the bank may be de- 
termined. This report shall be in such form and contain such information as 
the Commissioner of Revenue may specify, and shall contain such information 
with respect to branch offices as the Commissioner of Revenue may designate. 
At the time of making such report by each bank, the taxes levied by this article 
with respect to an excise tax on banks shall be paid to the Commissioner of 
Revenue. (1957; c. 1340, s. 8.) 


§ 105-228.18. Effective date.—The initial report and payment for each 
bank shall be made on June 1, 1958, and shall be based on the calendar year of 
1957. In the interim each bank shall make a return to the State Board of As- 
sessment for 1957 with respect to the value of shares as of December 31, 1956, 
as provided in G. §. 105-346, and said Board shall determine the value of shares 
and certify such values to the respective local taxing jurisdictions. Each bank 
shall in turn pay the tax on its shares, in case of liability, for levies made by 
the respective North Carolina local tax jurisdiction during or prior to August, 
1957. After the 1957 levies on the shares of banks, such shares shall not be 
taxable so long as the excise tax levied by this article remains in effect and no 


longer. (1957, c. 1340, s. 8.) 


§ 105-228.19. Powers of the Commissioner of Revenue.—All pro- 
visions of subchapter I of this chapter, not inconsistent with this article, relating 
to administration, auditing and making returns, the imposition and collection of 
tax and the lien thereof, assessments, refunds, penalties, and appeal and review, 
shall be applicable to the tax imposed by this article. The Commissioner of Reve- 
nue may, from time to time, make, prescribe and publish such rules and regula- 
tions, not inconsistent with law, as may be needful to enforce the provisions of 


this article. (1957, c. 1340, s. 8.) 


§ 105-228.20. Competing moneyed capital.—It is not the intent of 
this article to tax banks at a greater effective rate than competing moneyed cap- 
ital. In case the Commissioner of Revenue or a court, of competent jurisdiction, 
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should find as a fact that any individual, firm or corporation, who or which is 
competing in major respects with the banks and trust companies taxed herein, 
is taxed at a lower rate than banks, including national banks, the Commissioner 
of Revenue shall assess and levy a tax under this article upon any such individual, | 
firm, or corporation, (1957, c. 1340, s. 8.) 


§ 105-228.21: Omitted. 


ARTICLE 8D. 
Schedule I-D,. Taxation of Building and Loan Associations. 


§ 105-228.22. To whom this article shall apply.—The provisions of 
this article shall apply to every building and loan association or savings and loan 
association organized under the laws of this State or organized under the laws 
of another state and which maintains one or more places of business in this State 
and to every savings and loan association organized and existing under the 
“Home Owners Loan Act of 1933” and which maintains one or more places of 
-business in this State, all such associations hereinafter to be referred to as build- 
ing and loan associations. (1957, c. 1340, s. 9.) 

Editor’s Note.—The act inserting this after January 1, 1957, and so much as ap- 
article provides that so much of the article plies to the capital stock tax shall be ef- 
-as applies to the excise tax shall be effec- fective on and after June 1, 1957. 
tive with income years beginning on and 


a 


§ 105-228.23. Capital stock tax.—There is hereby imposed upon every 
building and loan association for the privilege of conducting business in this State 
a tax of six cents (6¢) on each one hundred dollars ($100.00) of the liability 
of such association on its shares of stock outstanding on December 31 of the 
preceding year. For purposes of this article “liability of such association on its 
shares of stock outstanding” shall mean the aggregate dollar amount which such 
association is obligated to pay to its shareholders in cancellation of outstanding 
shares of capital stock of the association at any designated date. ‘The words 
“capital stock of the association” shall mean all classes and kinds of stock which 
the association is authorized by its charter to issue from time to time, including, 
but not limited to, full paid shares, optional shares, and serial shares. (1957, 
c. 1340, s. 9.) 


105-228.24. Excise tax.—In addition to the taxes levied under G. S. 
105-228.23 every building and loan association shall pay annually an excise tax 
equivalent to six per cent (6%) of the net taxable income, as herein defined, of 
such corporation during the income year. For purposes of this article “net 
taxable income” shall mean net income as the same is defined for purposes of 
the income tax levied against corporations as provided in article 4 of subchapter 
I of chapter 105 of the General Statutes less all dividends paid or accrued by 
an association during the income year on all of its outstanding shares of capital 
stock. “Dividends” shall mean the amounts paid to, or credited to the accounts 
of shareholders, if such amounts paid or credited are withdrawals on demand 
subject only to customary notice of intention to withdraw. ‘The words “income 
year” shall mean the calendar year or fiscal year upon the basis of which the 
net taxable income is computed under this article. (1957, c. 1340, s. 9.) 


§ 105-228.25,. Limitations.—The taxes levied under this article shall be 
in lieu of all other taxes and fees except those imposed by subchapter I of chap- 
ter 54 of the General Statutes and amendments thereto, and except ad valorem 
taxes imposed upon real property and tangible personal property, and except 
sales and/or use taxes levied by this State, and except taxes levied on intangible 
property under G. S. 105-199, 105-200, 105-204 and 105-205. 


Counties, cities, and towns shall not, after the effective date of this article, 
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levy any license tax on the business of any building and loan association subject 
to taxation under this article. (1957, c. 1340, s. 9.) 


Cross Reference.— As to effective date, 
see note to G. S. 105-228.22. 


§ 105-228.26. Filing of returns.—E very association taxed under this 
article shall file annually with the Commissioner of Insurance a capital stock 
tax return and an excise tax return upon such forms as the Commissioner of 
Insurance shall from time to time prescribe. ‘The capital stock tax return shall 
be filed and the tax levied under G. S. 105-228.23 shall be paid to the Commis- 
sioner of Insurance on or before the 15th day of March of each year. The ex- 
cise tax returns shall be filed and the tax levied under G. S. 105-228.24 shall be 
paid on or before the fifteenth day of the third month following the close of the 
income year. The returns shall contain such information as the Commissioner 
of Insurance shall deem to be necessary for the computation and verification of 
the amount of the tax. (1957, c. 1340, s. 9.) 


§ 105-228.27. Powers of the Commissioner of Insurance.—All pro- 
visions of subchapter I of this chapter not inconsistent with this article, relating 
to administration, auditing and making returns, the imposition and collection of 
tax and the lien thereof, assessments, refunds, penalties, and appeal and review, 
shall be applicable to the fees and taxes imposed by this article; and with re- 
spect thereto, the Commissioner of Insurance is hereby given the same power 
and authority as is given to the Commissioner of Revenue under the provisions 
of this chapter. ‘The Commissioner of Insurance may, from time to time, make, 
prescribe, and publish such rules and regulations, not inconsistent with law, as 
may be needful to enforce the provisions of this article. ‘The Commissioner of 
Revenue shall render such assistance in the audit of returns and the collection of 
the taxes levied hereunder as the Commissioner of Insurance shall request. (1957, 
c. 1340, s. 9.) 


ARTICLE 9. 


Schedule J. General Administration—Penalties and Remedies. 


§ 105-230. Charter canceled for failure to report.—If{ a corporation 
required by the provisions of this subchapter to file any report or return or to 
pay any tax or fee, either as a public utility (not as an agency of interstate com- 
merce) or as a corporation incorporated under the laws of this State, or as a 
foreign corporation domesticated in or doing business in this State, or owning 
and using a part or all of its capital or plant in this State, fails or neglects to 
make any such report or return or to pay any such tax or fee for ninety days 
after the time prescribed in this subchapter for making such report or return, or 
for paying such tax or fee, the Commissioner of Revenue shall certify such fact 
to the Secretary of State. The Secretary of State shall thereupon suspend the 
articles of incorporation of any such corporation which is incorporated under the 
laws of this State by appropriate entry upon the records of his office, or suspend 
the certificate of authority of any such foreign corporation to do business in this 
State by proper entry. ‘Thereupon all the powers, privileges, and franchises con- 
ferred upon such corporation by such articles of incorporation or by such cer- 
tificate of authority shall cease and determine. The Secretary of State shall im- 
mediately notify by certified mail every such domestic or foreign corporation 
of the action taken by him, and also shall immediately certify such suspension 
to the clerk of superior court of the county in which the principal office or place 
of business of such corporation is located in this State with instructions to said 
clerk, and it shall be the clerk’s duty, to make appropriate entry upon the rec- 
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ords of his office indicating suspension of the corporate powers of the corpora- 


tion in question. (1939, c. 158, s. 901; 1957, c. 498.) 
Editor’s Note—The 1957 amendment 

substituted “certified” for “registered” in 

line seventeen. 


§ 105-232. Corporate rights restored; receivership and liquidation. 


—Any corporation whose articles of incorporation or certificate of authority to 


do business in this State has been suspended by the Secretary of State, as provided — 


in § 105-230, or similar provisions of prior Revenue Acts, upon the filing, within 


five years after such suspension or cancellation under previous acts, with the 


Secretary of State, of a certificate from the Commissioner of Revenue that it 


has complied with all the requirements of this subchapter and paid all State taxes, 
fees, or penalties due from it (which total amount due may be computed, for years” 


prior and subsequent to said suspension or cancellation, in the same manner as if 
said suspension or cancellation had not taken place), shall be entitled to exercise 
again its rights, privileges, and franchises in this State; and the Secretary of State 
shall cancel the entry made by him under the provisions of § 105-230 or similar 
provisions of prior Revenue Acts, and shall issue his certificate entitling such 
corporation to exercise again its rights, privileges, and franchises, and certify 
such reinstatement to the clerk of superior court in the county in which the princi- 
pal office or place of business of such corporation is located with instructions to 
said clerk, and it shall be his duty to cancel from his records the entry showing 
suspension of corporate privileges. 

When the certificate or articles of incorporation in this State have been sus- 
pended by the Secretary of State, as provided in G. S. 105-230, or similar provi- 


sions of prior or subsequent Revenue Acts, and there remains property held in™ 
the name of the corporation, or undisposed of at the time of such sispension, or 
there remain possibilities of reverters, reversionary interests, rights of re-entry 


or other future interests that may accrue to the corporation or its successors or 
stockholders, and the time within which the corporate rights might be restored 
as provided by this section has expired, any stockholder or any bona fide creditor 
or other interested party may apply to the superior court for the appointment of 
a receiver. Application for such receiver may be made in a civil action to 
which all stockholders or their representatives or next of kin shall be made parties. 
Stockholders whose whereabouts are unknown and unknown stockholders and 
unknown heirs and next of kin ot deceased stockholders may be served by publica- 
tion, as well as creditors, dealers and other interested persons, and a guardian ad 


litem may be appointed for any stockholders or their representatives who may’ 


be an infant or incompetent. ‘The receiver shall enter into such bond with such 
sureties as may be set by the court and shall give such notice to creditors by pub- 
lication or otherwise as the court may prescribe. Any creditor who shall fail to 
file his claim with the receiver within the time set shall be barred of the right 
to participate in the distribution of the assets. Such receiver shall have authority 
to sell such property or possibilities of reverters, reversionary interests, rights of 
re-entry, or other future interests, upon such terms and in such manner as shall 
be ordered by the court, apply the proceeds to the payment of any debts of such 
corporation, and distribute the remainder among the stockholders or their repre- 
sentatives in proportion to their interests therein. Shares due to any stockholder 
who is unknown or whose whereabouts are unknown shall be paid into the office 
of the clerk of the superior court, by him to be disbursed according to law. In 
the event the stockbooks of the corporation shall be lost or shall not reflect the 
latest stock transfers, the court shall determine the respective interests of the 


stockholders from the best evidence available, and the receiver shall be protected — 


in acting in accordance with such finding. Such proceeding is authorized for the 


sole purpose of providing a procedure for disposing of the corporate assets by 


the payment of corporate debts, including franchise taxes which had accrued prior 
to the suspension of the corporate charter and any other taxes the assessment or 
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collection of which is not barred by a statute of limitations, and by the transfer to 
the stockholders or their representatives their proportionate shares of the assets 
owned by the corporation. (1939, c. 158, s. 903; c. 370, s. 1; 1943, c. 400, s. 
Peek 24 /21C.290 byes 9311951). e229.) 

Editor’s Note.— 

The 1951 amendment added the second 
paragraph. 


§ 105-236. Penalty for bad checks.—When the bank upon which any 
uncertified check tendered to the Department of Revenue in payment of any obli- 
gation due to the Department, shall refuse payment upon such check on account 
of insufficient funds of the drawer in such bank, and such check shall be returned 
to the Department of Revenue, an additional tax shall be imposed, which ad- 
ditional tax shall be equal to ten per cent (10%) of the obligation for the payment 
of which such check was tendered: Provided, however, that in no case shall the 
additional tax so imposed be less than one dollar ($1.00) nor more than two hun- 
dred dollars ($200.00). Provided, further, no additional tax shall be imposed 
if the Commissioner of Revenue shall find that the drawer of such check, at the 
time it was presented to the drawee, nad funds deposited to his credit in any bank 
of this State sufficient to pay such check, and, by inadvertence, failed to draw the 
check upon the bank in which he had such funds on deposit. ‘The additional tax 
hereby imposed shall not be waived or diminished by the Commissioner of Reve- 
nue. This section shall apply to all taxes levied or assessed by the State. (1939, 
Oelocnse W)/7;°1953, 611302) $/°7.) 

Editor’s Note. — The 1953 amendment, For brief comment on the 1953 amend- 
effective July 1, 1953, rewrote this section ment, seewstyN Ce LawaRev. 440; 


§ 105-287.1. Compromise of liability.—The Commissioner of Revenue, 
with the approval of the Attorney General, is authorized to compromise the 
amount of liability of any taxpayer for taxes due under subchapters I or V of 
this chapter or under chapter 18 of the General Statutes and to accept in full 
settlement of such liability a lesser amount than that asserted to be due when in 
the opinion of the Commissioner and the Attorney General such compromise 
settlement is in the best mterest of the State. When made other than in the 
course of litigation in the courts of the State on an appeal from an administrative 
determination or in a civil action brought to recover from the Commissioner, the 
basis for such compromise must also conform to the conditions set out in this 
section. Such compromise settlement may be made only after a final adminis- 
trative or judicial determination of the liability of the taxpayer. 

Such a compromise settlement may be made only upon a finding that: 

(1) There is a reasonable doubt as to the amount of the liability of the tax- 
payer under the law and the facts; or 

(2) The taxpayer is insolvent and the Commissioner probably could not 
otherwise collect an amount equal to or in excess of the amount of- 
fered in compromise; or 

(3) Collection of a greater amount than that offered in compromise settle- 
ment is improbable, and the funds offered in the settlement, or a sub- 
stantial portion thereof, come from sources from which the Commis- 
sioner could not otherwise collect; or 

(4) A federal tax assessment arising out of the same facts has been com- 
promised with the federal government on the same or a similar basis 
as that proposed to the State and the Commissioner could probably 
not collect an amount equal to or in excess of that offered in com- 
promise. 

For the purposes of this section a taxpayer may be considered insolvent only 
if there is an established status of insolvency by either a judicial declaration of a 
status necessarily or ordinarily involving insolvency or by a legal proceeding in 
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which the insolvency of the taxpayer would ordinarily be determined or thereby 
be made evident or if it is plain and indisputable that the taxpayer is clearly in- 
solvent and will remain so in the reasonable future. Whenever a compromise 
is made by the Commissioner pursuant to this section, there shall be placed on 
file in the office of the Commissioner a written opinion, signed by the Commis- 
sioner and the Attorney General, setting forth the amount of tax or additional 
tax assessed, the amount actually paid in accordance with the terms of the com- 
promise, and a summary of the facts and reasons upon which acceptance of the 
compromise is based, provided, however, that such opinion shall not be required 
with respect to the compromise of any taxpayer’s liability where the unpaid 
amount of tax assessed (including interest, penalty and additional tax) is less 


than one hundred dollars ($100.00). (1957, c. 1340, s. 10.) 


§ 105-239.1. Transferee liability.—(a) Property transferred for an in- 
adequate consideration to a donee, heir, legatee, devisee, distributee, stockholder 
of a liquidated corporation, or any other person at a time when the transferor is 
insolvent or is rendered insolvent by reason of the transfer shall be subject to a 
lien for any taxes owing by the transferor to the State of North Carolina at the 
time of such transfer whether or not the amount of such taxes shall have been 
ascertained or assessed at the time of such transfer. Such lien shall be subject 
to the provisions of the first proviso contained in G. §. 105-241. In the event 
the transferee shall have disposed of such property so that it cannot be subjected 
to the State’s tax lien, the transferee shall be personally liable for the difference 
between the fair market value of such property at the time of the transfer and 
the actual consideration, if any, paid to the transferor by the transferee. 


Upon a foreclosure of the State’s tax lien upon property in the hands of a 
transferee, the value of any consideration which the transferee shall have estab- 
lished as having been given to the transferor shall be paid to the transferee out 
of the proceeds of the foreclosure sale before applying such proceeds toward the 
satisfaction of the State’s tax lien, 


In order to proceed against the transferee or property in his hands, the Com- 
missioner shall cause to be docketed in the office of the clerk of the superior court 
of the county wherein the transferee resides or the property is located, as the case 
may be, a certificate of tax liability as provided in G. S. 105-242 or a lien certifi- 
cate which shall set forth the amount of the lien as determined by the Commis- 
sioner or as finally determined upon appeal and a description of the property 
subject to the lien. Thereafter, execution may be issued against the transferee 
as in the case of other money judgments except that no homestead or personal 
exemption shall be allowable or, upon a lien certificate, an execution may be 
issued directing the sheriff to seize the property subject to the lien and sell same 
in the same manner as property is sold under execution. Such procedure and 
collection shall be subject to the provisions of subsection (c) of this section. 


(b) The period of limitations for assessment of any liability against a trans- 
feree or enforcing the lien against the transferred property shall expire one year 
after the expiration of the period of limitations for assessment against the trans- 
feror. 

(c) The provisions of G. S. 105-241.1, 105-241.2, 105-241.3, 105-241.4, 105- 
266.1 and 105-267 with respect to assessment procedure, demand for refund, 
review, and appeal shall apply to the liability of any transferee assessed under 
this section or of any property subject to the liability imposed by this section 
and to the assertion of a lien upon property in the hands of the transferee. 

(d) In any proceeding before the Tax Review Board or in any court of the 
State the burden of proof shall be upon the Commissioner of Revenue to show 


that a person is liable as a transferee of property of a taxpayer under this section. 
(1957 mC O40 woe LU.) 
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§ 105-240.1. Agreements with respect to domicile.—Whenever rea- 
sonably necessary in order to facilitate the collection of any tax, the Commis- 
sioner of Revenue with the consent and approval of the Attorney General, is 
authorized to make agreements with the taxing officials of other states of the 
United States or with taxpayers in cases of disputes as to the domicile of a de- 
cedent. (1957, c. 1340, s. 10.) 


§ 105-241. Taxes payable in national currency; for what period, 
and when a lien; priorities. 

Provided, however, that the lien of State taxes shall not be enforceable as 
against bona fide purchasers for value, and as against duly recorded mortgages, 
deeds of trust and other recorded specific liens, as to real estate, except upon 
docketing of a certificate of tax liability or a judgment in the office of the clerk 
of the superior court of the county wherein the real estate is situated, and as to 
personalty, except upon a levy upon such property under an execution or a tax 
warrant, and the priority of the State’s tax lien against property in the hands 
of bona fide purchasers for value, and as against duly recorded mortgages, deeds 
of trust and other recorded specific liens, shall be determined by reference to the 
date and time of the docketing of judgment or certificate of tax liability or the 
levy under execution or tax warrant. Provided further, that in the event any 
taxpayer shall execute an assignment for the benefit of creditors, or if receiver- 
ship, a creditor’s bill or other insolvency proceedings are instituted against any 
taxpayer indebted to the State on account of any taxes levied by the State, the 
lien of State taxes shall attach to any and all property of such taxpayer or of 
such insolvent’s estate as of the date and time of the execution of the assign- 
ment for the benefit of creditors or of the institution of proceedings herein men- 
tioned and shall be subject only to prior recorded specific liens and reasonable 
costs of administration. Notwithstanding the provisions of this paragraph, the 
provisions contained in § 105-164.38 shall remain in full force and effect with 
respect to the lien of sales taxes. 

(105 7c) 1340) "ss-5.) 

Editor’s Note.— As the rest of the section was not affected 

The 1957 amendment substituted “§ 105- by the amendment only the second para- 
164.38” for “§ 105-174 and § 105-176” in graph is set out. 
the last sentence of the second paragraph. 


§ 105-241.1. Additional taxes; assessment procedure.—(a) If the 
Commissioner of Revenue discovers from the examination of any return or 
otherwise that any tax or additional tax is due from any taxpayer, he shall give 
notice to the taxpayer in writing of the kind and amount of tax which is due 
and of his intent to assess the same, which notice shall contain advice to the 
effect that unless application for a hearing is made within the time specified in 
subsection (c), the proposed assessment will become conclusive and final. 

If the Commissioner is unable to obtain from the taxpayer adequate and re- 
liable information upon which to base such assessment, the assessment may be 
made upon the basis of the best information available and, subject to the pro- 
visions hereinafter made, such assessment shall be deemed correct. 

(b) The notice required to be given in subsection (a) may be delivered to the 
taxpayer by an agent of the Commissioner or may be sent by mail to the last 
known address of the taxpayer and such notice will be deemed to have been 
received in due course of the mail unless the taxpayer shall make an affidavit to 
the contrary within ninety days after such notice is mailed, in which event the 
taxpayer shall be heard by the Commissioner in all respects as if he had made 
timely application. 

(c) Any taxpayer who objects to a proposed assessment of tax or additional 
tax shall be entitled to a hearing before the Commissioner of Revenue provided 
application therefor is made in writing within thirty (30) days after the mailing 
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or delivery of the notice required by subsection (a). If application for a hearing 
is made in due time, the Commissioner of Revenue shall set a time and place 
for the hearing and after considering the taxpayer’s objections shall give written 
notice of his decision to the taxpayer. The amount of tax or additional tax due 
from the taxpayer as finally determined by the Commissioner shall thereupon 
be assessed and upon assessment shall become immediately due and collectible. 

Provided, the taxpayer may request the Commissioner at any time within 
thirty days of notice of such proposed assessment for a written statement, or 
transcript, of the information and the evidence upon which the proposed assess- 
ment is based, and the Commissioner of Revenue shall furnish such statement, 
or transcript, to the taxpayer. Provided, further, after request by the taxpayer 
for such written statement, or transcript, the taxpayer shall have thirty days 
after the receipt of the same from the Commissioner of Revenue to apply in writ- 
ing for such hearing, explaining in detail his objections to such proposed assess- 
ment. If no request for such hearing is so made, such proposed assessment shall 
be final and conclusive. 


(d) If no timely application for a hearing is made within 30 days after notice 
of a proposed assessment of tax or additional tax is given pursuant to subsec- 
tion (a), such proposed tax or additional tax assessment shall become final with- 
out further notice and shall be immediately due and collectible. 


(e) Where a proper application for a license or a return has been filed and in 
the absence of fraud, the Commissioner of Revenue shall assess any tax or ad- 
ditional tax due from a taxpayer within three (3) years after the date upon which 
such application or return is filed or within three (3) years after the date upon 
which such application or return was required by law to be filed, whichever is 
the later. If no proper'application for a license or no return has been filed, and 
in the absence of fraud, any tax or additional tax due from a taxpayer may be 
assessed at any time within five (5) years after the date upon which such appli- 
cation or return was required by law to be filed. In the event a false and fraudu- 
lent application or return has been filed or there has been an attempt in any 
manner to fraudulently defeat or evade tax, any tax or additional tax due from 
the taxpayer may be assessed at any time. 


(f) Except as hereinafter provided in subsection (g), the Commissioner of 
Revenue shall have no authority to assess any tax or additional tax under this 
section until the notice required by subsection (a) shall have been given and the 
period within which an application for a hearing may be filed has expired, or 
if a timely application for a hearing is filed, until written notice of the Commis- 
sioner’s decision has been given to the taxpayer, provided, however, that if the 
notice required by subsection (a) shall be mailed or delivered within the limita- 
tion prescribed in subsection (e), such limitation shall be deemed to have been 
complied with and the proceeding may be carried forward to its conclusion. 

(g) Notwithstanding any other provision of this section, the Commissioner 
of Revenue shall have authority at any time within the applicable period of 
limitations to proceed at once to assess any tax or additional tax which he finds 
is due from a taxpayer if, in his opinion, the collection of such tax is in jeopardy 
and immediate assessment is necessary in order to protect the interest of the 
State, provided, however, that if an assessment is made pursuant to the authority 
set forth in this subsection before the notice required by subsection (a) is given, 
such assessment shall not be valid unless the notice required by subsection (a) 
shall be given within thirty (30) days after the date of such assessment. 

(h) The provisions of G. S. 105-241.2, 105-241.3, and 105-241.4 with respect 
to review and appeal shall apply to any tax or additional tax assessed pursuant 
to this section. 

_ (i) This section is in addition to and not in substitution of any other provision 
of the General Statutes relative to the assessment and collection of taxes and 
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shall not be construed as repealing any other provision of the General Statutes. 
WS a eer ao 2, sn Orel 951 e643; 5.9) 1955s¢ 1350512301957, ceil 340) sms) 
Editor’s Note. — The 1951 and 1955 and enlarged the section. 

amendments rewrote the provision of the Cited in Gill v. Smith, 233 N. C. 50, 62 

former section similar to present subsec- S. E. (2d) 544 (1950). 

tion (h). The 1957 amendment rewrote 





§ 105-241.2. Administrative review.—(a) Without having to pay the 
tax or additional tax assessed by the Commissioner under this chapter, any tax- 
payer may secure from the Tax Review Board an administrative review with 
respect to his liability for the tax or additional tax assessed by the Commissioner. 
Such a review may be obtained only if the taxpayer has obtained a hearing before 
the Commissioner and the Commissioner has rendered a final decision with re- 
spect to the taxpayer’s liability. ‘To obtain such review the taxpayer shall: 


(1) File with the Tax Review Board, with a copy to the Commissioner, 
notice of intent to file a petition for review, such notice to be filed 
within thirty (30) days after notice of the Commissioner’s final de- 
cision is issued; and 

(2) File with the Tax Review Board, with a copy to the Commissioner, a 
petition requesting administrative review and stating in concise terms 
the grounds upon which review is sought, such petition to be filed 
within sixty (60) days after the expiration of the period provided 
in subparagraph (1) for filing of notice of intent to petition for re- 
view. 

(b) Upon receipt by the Commissioner of the taxpayer’s petition, the Com- 
missioner shall transmit to the Tax Review Board all of the records, data, evi- 
dence and other materials which he has pertaining to the matters which the Tax 
Review Board is being requested by the taxpayer to review. He shall also trans- 
mit to the Board a copy of his decision respecting such matters. The Tax Re- 
view Board shall fix a time for reviewing the Commissioner’s decision and shail 
hear the same in the city of Raleigh. ‘The Board shall give notice of the time 
and place of such hearing to the petitioner and to the Commissioner at least ten 
(10) days prior thereto. Officers and employees of the Revenue Department, 
when so requested by the Board, shall attend hearings on such reviews and shall 
furnish the Board with all information they have respecting the asserted lability. 
The Tax Review Board may establish by regulation the procedure to be followed 
in hearings before it and is authorized to establish by regulations a schedule 
of costs of the proceedings. At least two members of the Board shall sit at the 
hearing and all members shall consider and decide the matters on review. The 
Board shall confirm, modify, reverse, reduce, or increase the assessment or de- 
cision of the Commissioner; and it shall furnish a written copy of its order to 
the Commissioner and shall serve a written copy of its order upon the taxpayer 
by personal service or by registered mail (return receipt requested). In the 
event the decision of the Tax Review Board should not result in a reduction of 
the tax liability asserted by the Commissioner to be due, or if the Tax Review 
Board should dismiss the petition under the provisions of subsection (c) of this 
section, the costs of the proceeding shall be added to and shall become a part of 
the tax liability to be collected by the Commissioner. In the event the decision 
of the Tax Review Board should result in a reduction of the tax liability asserted 
by the Commissioner to be due, no costs shall be taxed against the taxpayer. 


(c) Upon receipt of a petition requesting administrative review as provided 
in the preceding subsection, the Tax Review Board shall examine the petition 
and the records and other data transmitted by the Commissioner pertaining to 
the matter for which review is sought, and if it should appear from such records 
and data that the petition is frivolous or filed for purpose of delay, the Tax Re- 
view Board shall dismiss the petition for review and, in addition, is authorized, 
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in its discretion, to impose a penalty not to exceed one hundred dollars ($100.00) 
which penalty shall be in addition to the tax, penalties, interests, and costs, and 
shall be collected in the same manner as the principal tax liability. 

(d) Any taxpayer may also apply to the Tax Review Board under the pro- 
visions of this section for administrative review of the decision of the Commis- 
sioner of Revenue with respect to an alleged overpayment of tax imposed by this 
chapter provided such taxpayer has filed a demand in writing for refund of such 
overpayment within the time allowed by law for the filing of such demand and 
the Commissioner has issued a decision denying the claimed refund. ‘To obtain 
such review the taxpayer shall file notice of intent to petition for review with the 
Tax Review Board, with copy to the Commissioner, within thirty (30) days 
after issuance of the Commissioner’s decision. ‘The taxpayer shall also perfect 
the application for review by filing with the Tax Review Board, with a copy to 
the Commissioner, a petition requesting administrative review and stating in 
concise terms the grounds upon which review is sought. Such petition shall 
be filed within sixty (60) days after expiration of the period provided for filing 
notice of intent to petition for review. ‘The Tax Review Board shall consider 
and dispose of the petition for review in the manner provided in subsection (b) 
for the consideration and disposition of petitions for review of any tax or ad- 
ditional tax assessed by the Commissioner. No costs shall, however, be taxed 
against the taxpayer if the decision of the Tax Review Board results in a refund 
to the taxpayer. Any overpayment of tax determined by the decision of the Tax 
Review Board, together with interest thereon at the rate and for the period pro- 
vided under G. §. 105-266, shall be refunded by the State. 

(e) At any time the Commissioner of Revenue shall have authority, if in his 
opinion, stich action is necessary for the protection of the interest of the State, 
to proceed at once to levy the assessment for the amount of the tax against the 
property of the taxpayer seeking the administrative review. In levying said as- 
sessment the Commissioner shall make a certificate setting forth the essential 
parts relating to the tax, including the amount thereof asserted to be due, the 
date when same is asserted to have become due and payable, the person, firm, or 
corporation chargeable therewith, and the nature of the tax. Under his hand 
and seal the Commissioner shall transmit said certificate to the clerk of the su- 
perior court of any county in which the taxpayer resides or has property; where- 
upon, it shall be the duty of the clerk of the superior court of the county to docket 
the said certificate and to index the same on the cross index of judgments. 
When so docketed and indexed, said certificate of tax liability shall constitute a 
lien upon the property of the taxpayer to the same extent as that provided for 
by G. $. 105-241. No execution shall issue on said certificate before final de- 
termination of the administrative review by the Tax Review Board; provided, 
however, if the Commissioner determines that the collection of the tax would 
be jeopardized by delay, he may cause execution to be issued, as provided in this 
chapter, immediately against the personal property of the taxpayer unless the 
taxpayer files with the Commissioner a bond in the amount of the asserted lia- 
bility for tax, penalty and interest. If upon such final administrative determina- 
tion the tax asserted or any part thereof is sustained, execution may issue on 
said certificate at the request of the Commissioner of Revenue, and the sheriff 
shall proceed to advertise and sell the property of the taxpayer. 

(f{) ‘Taxpayers seeking administrative review of liability decisions of the Com- 
missioner of Insurance under article 8B of this subchapter shall follow the pro- 
cedure prescribed in subsection (a) of this section for taxpayers seeking ad- 
ministrative review of decisions of the Commissioner of Revenue. In such cases 
all provisions of this section referring to the Commissioner of Revenue shall be 
considered as applying to the Commissioner of Insurance. (1955, c. 1350, s. 
pr LOB em S405. 910.) 

Editor’s Note—The 1957 amendment 
rewrote this section, 
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§ 105-241.3. Appeal without payment of tax from Tax Review 
Board decision.—(1) Any taxpayer aggrieved by the decision of the Tax Re- 
view Board may, upon payment of the tax, penalties and interest asserted to be 
due or upon filing with the Commissioner a bond in such form as the Commis- 
sioner may prescribe in the amount of said taxes, penalties and interest condi- 
tioned on payment of any liability found to be due on an appeal, appeal said 
decision to the superior court under the provisions of article 33 of chapter 143 
of the General Statutes; provided, neither this section nor the provisions of ar- 
ticle 33 of chapter 143 shall be construed to prohibit a jeopardy assessment and 
execution made in accordance with the provisions of G. $. 105-241.2. 

(2) When an appeal is taken under this section from the Tax Review 
Board’s dismissal of a petition for administrative review under the provisions 
of G. S. 105-241.2 (c), the question of appeal shall be limited to a determina- 
tion of whether the Tax Review Board erred in its dismissal, and in the event 
that the court finds error, the case shall be remanded to the Tax Review Board 
tome; neardem (1955, chi 350 i69:.0 1957}-e01340, s010:) 

Editor’s Note. — The 1957 amendment graph (1) which formerly provided for an 
changed “(2)” in line three of paragraph appeal without prior payment of the tax. 
(2) to read “(c)”. It also changed para- 


§ 105-241.4. Action to recover tax paid.—Within thirty days after 
notification of the Commissioner’s decision with respect to liability under this 
subchapter or under article 36 of subchapter V, any taxpayer aggrieved thereby, 
in lieu of petitioning for administrative review thereof by the Tax Review Board 
under G. S. 105-241.2, may pay the tax and bring a civil action for its recovery 
as provided in G. S. 105-267. 

Any taxpayer who has obtained an administrative review by the Tax Review 
Board as provided by G. S. 105-241.2 and who is aggrieved by the decision of 
the said Board may, in lieu of appealing pursuant to the provisions of G. S. 
105-241.3, within thirty days after notification of the Board’s decision with re- 
spect to liability pay the tax under protest and bring a civil action for its re- 
covery as provided in G. S. 105-267. 

Either party may appeal to the Supreme Court from the judgment of the 
superior court under the rules and regulations prescribed by law for appeals, 
except that the Commissioner, if he should appeal, shall not be required to give 
any undertaking or make any deposit to secure the cost of such appeal. 

Any taxes, interest or penalties paid and found by the court to be in ex- 
cess of those which can be properly assessed shall be ordered refunded to the 
taxpayer with interest from time of payment. (1955, c. 1350, s. 7; 1957, c. 1340, 
sautO7) 

Editor’s Note.— The 1957 amendment erly appearing after the words “pay the 
deleted the words “under protest” form- tax” in line five of the first paragraph. 


§ 105-242. Warrant for the collection of taxes; certificate or judg- 
ment for taxes. 

2. Bank deposits, rents, salaries, wages, and all other choses in action or prop- 
erty incapable of manual levy or delivery, hereinafter called the intangible, be- 
longing, owing, or to become due to any taxpayer subject to any of the provi- 
sions of this subchapter, or which has been transferred by such taxpayer under 
circumstances which would permit it to be levied upon if it were tangible, shall 
be subject to attachment or garnishment as herein provided, and the person owing 
said intangible, matured or unmatured, or having same in his possession or con- 
trol, hereinafter called the garnishee, shall become liable for all sums due by the 
taxpayer under this subchapter to the extent of the amount of the intangible be- 
longing, owing, or to become due to the taxpayer subject to the set-off of any 
matured or unmatured indebtedness of the taxpayer to the garnishee. To effect 
such attachment or garnishment the Commissioner of Revenue shall serve or 
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cause to be served upon the taxpayer and the garnishee a notice as hereinafter 
provided, which notice may be served by any deputy or employee of the Com- 
missioner of Revenue or by any officer having authority to serve summonses. 
said notice shall show: 

(1) The name of the taxpayer and his address, if known; 

(2) The nature and amount of the tax, and the interest and penalties thereon, 
and the year or years for which the same were levied or assessed, and 

(3) Shall be accompanied by a copy of this subsection, and thereupon the pro- 
cedure shall be as follows: 

If the garnishee has no defense to offer or no set-off against the taxpayer, he 
shall within ten days after service of ‘said notice, answer the same by sending to 
the Commissioner of Revenue by registered mail a statement to that effect, and 
if the amount due or belonging to the taxpayer is then due or subject to his de- 
mand, it shall be remitted to the Commissioner with said statement, but if said 
amount is to mature in the future, the statement shall set forth that fact and the 
same shall be paid to the Commissioner upon maturity, and any payment by the 
garnishee hereunder shall be a complete extinguishment of any liability therefor 
on his part to the taxpayer. If the garnishee has any defense or set-off, he shall 
state the same in writing under oath, and, within ten days after service of said 
notice, shall send two copies of said statement to the Commissioner by regis- 
tered mail; if the Commissioner admits such defense or set-off, he shall so advise 
the garnishee in writing within ten days after receipt of such statement and the 
attachment or garnishment shall thereupon be discharged to the amount required 
by such defense or set-off, and any amount attached or garnished hereunder 
which is not affected by such defense or set-off shall be remitted to the Com- 
missioner as above provided in cases where the garnishee has no defense or set- 
off, and with like effect. If the Commissioner shall not admit the defense or 
set-off, he shall set forth in writing his objections thereto and shall send a copy 
thereof to the garnishee within ten days after receipt of the garnishee’s statement, 
or within such further time as may be agreed on by the garnishee, and at the 
same time he shall file a copy of said notice, a copy of the garnishee’s statement, 
and a copy of his objections thereto in the superior court of the county where 
the garnishee resides or does business where the issues made shall be tried as 
in civil actions. 


If judgment is entered in favor of the Commissioner of Revenue by default or 
after hearing, the garnishee shall become liable for the taxes, interest and pen- 
alties due by the taxpayer to the extent of the amount over and above any de- 
fense or set-off of the garnishee belonging, owing, or to become due to the tax- 
payer, but payments shall not be required from amounts which are to become due 
to the taxpayer until the maturity thereof, nor shall more than ten per cent of 
any taxpayer's salary or wages be required to be paid hereunder in any one 
month. The garnishee may satisfy said judgment upon paying said amount, and 
if he fails to do so, execution may issue as provided by law. From any judg- 
ment or order entered upon such hearing either the Commissioner of Revenue or 
the garnishee may appeal as provided by law. If, before or after judgment, 
adequate security is filed for the payment of said taxes, interest, penalties, and 
costs, the attachment or garnishment may be released or execution stayed pend- 
ing appeal, but the final judgment shall be paid or enforced as above provided. 
The taxpayer’s sole remedies to question his liability for said taxes, interest, and 
penalties shall be those provided in this subchapter, as now or hereafter amerided 
or supplemented. If any third person claims any intangible attached or garnished 
hereunder and his lawful right thereto, or to any part thereof, is shown to the 
Commissioner, he shall discharge the attachment or garnishment to the extent 
necessary to protect such right, and if such right is asserted after the filing of 
said copies as aforesaid, it may be established by interpleader as now or here- 
alter provided by law in cases of attachment and garnishment. In case such 
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third party has no notice of proceedings hereunder, he shall have the right to 
file his petition under oath with the Commissioner at any time within twelve 
months after said intangible is paid to him and if the Commissioner finds that 
such party is lawfully entitled thereto or to any part thereof, he shall pay the 
same to such party as provided for refunds by § 105-407, and if such payment 
is denied, said party may appeal from the determination of the Commissioner un- 
der the provisions of G. S. 105-241.4; provided, that in taking an appeal to the 
superior court, said party may appeal either to the Superior Court of Wake 
County or to the superior court of the county wherein he resides or does busi- 
ness. ‘The intangibles of a taxpayer shall be paid or collected hereunder only 
to the extent necessary to satisfy said taxes, interest, penalties, and costs. Ex- 
cept as hereinafter set forth, the remedy provided in this section shall not be 
resorted to unless a warrant for collection or execution against the taxpayer has 
been returned unsatisfied: Provided, however, if the Commissioner is of opin- 
ion that the only effective remedy is that herein provided, it shall not be nec- 
essary that a warrant for collection or execution shall be first returned unsatis- 
fied, and in no case shall it be a defense to the remedy herein provided that a 
warrant for collection or execution has not been first returned unsatisfied. 

This subsection shall be applicable with respect to the wages, salary or other 
compensation of officials and employees of this State and its agencies and in- 
strumentalities, officials and employees of political subdivisions of this State and 
their agencies and instrumentalities, and also officials and employees of the United 
States and its agencies and instrumentalities insofar as the same is permitted by 
the Constitution and laws of the United States. In the case of State or federal 
employees, the notice shall be served upon such employee and upon the head or 
chief officer of the department, agency, instrumentality or institution by which 
the taxpayer is employed. In case the taxpayer is an employee of a political 
subdivision of the State, the notice shall be served upon such employee and 
upon the chief fiscal officer, or any officer or person charged with making up 
the payrolls, or disbursing funds, of the political subdivision by which the tax- 
payer is employed. Such head or chief officer or fiscal officer or other person as 
specified above shall thereafter, subject to the limitations herein provided, make 
deductions from the salary or wages due or to become due the taxpayer and 
remit same to the Commissioner until the tax, penalty, interest and costs allowed 
by law are fully paid. Such deductions and remittances shall, pro tanto, con- 
stitute a satisfaction of the salary or wages due the taxpayer. 

3. In addition to the remedy herein provided, the Commissioner of Revenue 
is authorized and empowered to make a certificate setting forth the essential par- 
ticulars relating to the said tax, including the amount thereof, the date when the 
same was due and payable, the person, firm, or corporation chargeable therewith, 
and the nature of the tax, and under his hand and seal transmit the same to 
the clerk of the superior court of any county in which the deiinquent taxpayer 
resides or has property; whereupon, it shall be the duty of the clerk of the su- 
perior court of the county to docket the said certificate and index the same on 
the cross index of judgments, and execution may issue thereon with the same 
force and effect as an execution upon any other judgment of the superior court 
(said tax shall become a lien on realty only from the date of the docketing of 
such certificate in the office of the clerk of the superior court and on personalty 
only from the date of the levy on such personalty and upon the execution there- 
on no homestead or personal property exemption shall be allowed). 

Except as provided in subsection (e) of G. S. 105-241.2, no sale of real or 
personal property shall be made under any execution issued on a certificate dock- 
eted pursuant to the provisions of this subsection before the administrative ac- 
tion of the Commissioner of Revenue or the Tax Review Board is completed 
when a hearing has been requested of the Commissioner or a petition for review 
has been filed with the Tax Review Board, nor shall such sale be made before 
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the assessment on which the certificate is based becomes final when there is no 
request for a hearing before the Commissioner or petition for review by the Tax 
Review Board. Neither the title to real estate nor to personal property sold un- 
der execution issued upon a certificate docketed under this subsection shall be 
drawn in question upon the ground that the administrative action contemplated 
by this paragraph was not completed prior to the sale of such property under 
execution. Nothing in this paragraph shall prevent the sheriff to whom an exe- 
cution is issued from levying upon either real or personal property pending an 
administrative determination of tax liability and, in the case of personal prop- 
erty, the sheriff may hold such property in his custody or may restore the exe- 
cution defendant to the possession thereof upon the giving of a sufficient forth- 
coming bond. Upon a final administrative determination of the tax liability being 
had, if the assessment or any part thereof is sustained, the sheriff shall, upon re- 
quest of the Commissioner of Revenue, proceed to advertise and sell the prop- 
erty under the original execution notwithstanding the original return date of 
the execution may have expired. 


A certificate or judgment in favor of the State or the Commissioner of Rev- 
enue for taxes payable to the Department of Revenue, whether docketed before 
or after the effective date of this paragraph, shall be valid and enforceable for 
a period of ten years from the date of docketing. When any such certificate or 
judgment, whether docketed before or after the effective date of this paragraph, 
remains unsatisfied for ten years from the date of its docketing, the same shall 
be unenforceable and the tax represented thereby shall abate. Upon the expira- 
tion of said ten-year period, the Commissioner of Revenue or his duly authorized 
deputy shall cancel of record said certificate or judgment. Any such certificate 
or judgment now on record which has been docketed for more than ten years 
shall, upon the request of any interested party, be canceled of record by the Com- 


missioner of Revenue or his duly authorized deputy. 


(1951, 643,05.°9) 1955.0), 12855 cal 350 s.023 7 1054. c tO eee 


Editor’s Note.— 

The 1951 amendment inserted the sec- 
ond paragraph of subsection 38 as it ap- 
peared prior to the 1955 amendment. 

The first 1955 amendment added the last 
paragraph of subsection 2 and _ deleted 
from the end of the next to last paragraph 
the provision that no salary or wage at 
the rate of less than $200 per month shall 
be attached or garnished under the pro- 
visions of this section. 

The second 1955 amendment, effective 
July 1, 1955, changed the provisions as to 
appeal in the next to last paragraph of 
subsection 2, and rewrote the first sentence 
of the second paragraph of subsection 3. 

The 1957 amendment substituted “sub- 
section (e)” for “subsection (3)” in line 
one of the second paragraph of subsec- 
tion 3. 

As subsections 1 and 4 were not changed 
by the amendments they are not set out. 

Federal Tax Lien Entitled to Priority 
Where Taxpayer Insolvent.—A tax lien 
filed by the State of North Carolina under 
subsection 8 of this section is no more 
than a general lien, and thus, under 31 
U. S. C. A. § 191, where taxpayer was 
insolvent within the meaning of that stat- 
ute, the federal government’s lien for un- 


paid income tax was entitled to priority 
though State lien for unpaid taxes was 
filed prior to date of federal tax lien. 
United States v. Williams, 139 F. Supp. 
94 (1956). 

Remedies of Taxpayer. — Where the 
Commissioner of Revenue assesses addi- 
tional income tax against a taxpayer in 
accordance with provisions of § 105-160, 
and has the certificate filed in the county 
in which the taxpayer has property for the 
purpose of creating a lien under subsection 
3 of this section, the taxpayer may not 
move in such county to vacate and set 
aside the certificate on the ground of ir- 
regularity or invalidity, no execution hav- 
ing been issued thereon nor any effort 
made to enforce the lien, but the taxpayer 
is remitted to the statutory remedies given 
him to contest the assessment or attack 
its validity. Gili vy. Smith, 233 NieC ase; 
62S. E. (2d) 544 °(1950). 

Execution on Judgment under Subsec- 
tion (3) Must Be Issued by Clerk.— 
Where the Commissioner of Revenue has 
the clerk of a superior court to docket his 
certificate setting forth the tax due by a 
resident of the county pursuant to subsec- 
tion (3) of this section, execution on such 
judgment directed to the sheriff of the 
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county must be issued by the clerk of the Revenue. A sale under execution issued by 
superior court of the county, or in his the Commissioner is a nullity. Daniels v. 
name by a deputy or assistant clerk, and it Yelverton, 239 N. C. 54, 79) on He (2d)" 31 
cannot be issued by the Commissioner of (1953), 


§ 105-249. Free privilege licenses for blind people.—(1) Notwith- 
standing any other provisions of law, any blind person, of the age of twenty-one 
years or more, desiring to operate as sole proprietor a legitimate business, trade, 
employment or profession of any kind to provide a livelihood for himself and de- 
pendents, if any, shall be exempt from procuring any license, and from liability 
for paying any license tax or fee, required or levied by the State, or any depart- 
ment, licensing board, or commission thereof, or by any county or municipality 
in the State, for or in connection with the privilege of engaging in or carrying on 
such business, trade, employment or profession. 

(2) The term “blind persons’, as used herein, is defined to mean any person 
who is totally blind or whose central visual acuity does not exceed 20/200 in the 
better eye with correcting lenses, or where the widest diameter of visual field 
subtends an angle no greater than 20 degrees. 

(3) The provisions of this section shall not extend to any such sole proprietor 
who shall permit more than one person other than himself to work regularly in 
connection with such business, trade, employment or profession for remuneration 
or recompense of any kind whatsoever, unless such other person in excess of one 
so remunerated shall be a blind person as defined in subsection (2), above. 

(4) Every blind person operating said business, trade, employment or profes- 
sion under the provisions of this section shall be required to keep at his place of 
business the statement of a qualified physician or optometrist that he is totally 
blind or that his central visual acuity does not exceed 20/200 in the better eye 
with correcting lenses, or that the widest diameter of the visual field does not sub- 
tend an angle greater than 20 degrees. 

(5) This section shall not apply to N. C. sales tax or to licenses, taxes, and 
fees required or levied in connection with the manufacture, processing, handling 
or selling of intoxicating beverages, and shall not apply to any license issued 
only upon satisfactory completion of a qualification examination conducted by the 
State or any board or commission thereof. 

(6) Any person violating the provisions of subsection (4) of this section shall 
be guilty of a misdemeanor and fined not to exceed twenty-five dollars ($25.00) 


tOY eacht Oneuse, »(1933,c 53°11935, c. 162. 1939) c: 306-1943. c.. 122. 1953,.c. 
tN ORAS cers I) 


Editor’s Note.— quired, nor to taxes and fees collectible, on 
The 1953 amendment rewrote this sec- or before April 27, 1953. 
tion. Section 2 of the amendatory act pro- For comment on 1953 amendment, see 


vides that it shall not apply to licenses re- 31 N. C. Law Rev. 434. 


§ 105-250.1. Distributors of coin-operated machines required to 
make semi-annual reports.—Every person, firm or corporation who or which 
owns and places on location other than on his or its own premises, under any lease 
or rental agreement, loan or otherwise, or which sells coin-operated machines or 
vending machines of any type whatsoever upon which a tax is levied under §§ 
105-65 and 105-65.1 of the General Statutes (or upon which a tax shall hereafter 
be levied), hereinafter referred to as a distributor, shall file a semi-annual informa- 
tional report with the Commissioner of Revenue, in duplicate, as of the first day 
of June and December of each year, setting out the following information: 


1. The name and address of the distributor making the report. 

2. A description of the principal business of such distributor. _ 

3. A list giving the location of each machine placed or remaining on location 
under any lease or rental agreement, loan or other arrangement whatsoever, other 
than by sale, together with the type of each such machine and its serial or other 
identifying number. 
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4. A list giving the location of each machine theretofore sold by the distributor, 
(whether such sale was for cash, on open account, or under a conditional sale 
or other title retention contract), together with the type of each such machine and 
its serial or other identifying number. Provided, that machines sold by the distrib- 
utor but known by him to be no longer in service need not be reported. 

5. A list giving the location of each machine, other than those described in Items 
3 and 4 above, for the sale or use by, for or in which the distributor sells, leases, 
services or in any manner furnishes any goods, wares, merchandise, records, 
equipment, accessories, supplies, parts or any services whatsoever, together with 
the type of each such machine and its serial or other identifying number. 

Provided, that the report required to be made as of June 1, 1949, (or the first 
report made by any distributor) shall contain a complete and true list of all of the 
machines described in Items 3, 4 and 5 above, together with the information re- 
quired by said items, but the semi-annual reports required to be made as of the first 
day of June and December thereafter need show only those machines placed on 
location or sold by the distributor or for which the distributor has begun furnish- 
ing supplies, equipment and other services since the date as of which the next 
preceding semi-annual report was made. 

As used herein, “location” shall include the name and address of the owner or 
operator of the place of business where the machine is located, or the address of 
the premises on which the machine is located and the name of the person principally 
responsible for the operation of the machine. 

Each semi-annual report required by this section shall be made to the license tax 
division of the Department of Revenue not later than twenty days after the date 
as of which each report is required to be made. 

The Commissioner of Revenue is hereby authorized and empowered to prescribe 
forms to be used in making the reports required by this section. 

Any distributor who shall fail to comply with the provisions of this section and 
who shall fail, without showing good cause therefor, to make timely, full and 
accurate reports shall be liable to a penalty equal to the amount of the tax on all 
the machines’ described in Items 3 and 4, whether or not the distributor would 
otherwise be liable for the tax on such machines: Provided, that this shall not be 
construed as relieving the owner and/or operator of such machines of liability 
for any tax which may be due thereon. Provided further, if any person, firm or 
corporation required to make semi-annual informational reports under this section 
shall fail to do so within the time herein specified, he or it shall be guilty of a mis- 
demeanor and upon conviction, shall be fined or imprisoned in the discretion of 
the court, and in addition to such fine or imprisonment shall be required to pay the 
taxes and penalties herein set out. (1949, c. 392, s. 6; 1951, c. 643, s. 9.) 


Editor’s Note.——The 1951 amendment, 
effective April 9, 1951, changed the reports 
from quarterly to semi-annually and added 
the proviso at the end of the section. 

The purpose of this section apparently 
is to enable the Commissioner of Revenue 
to be advised as to the number of ma- 


on whom would be imposed a tax for each 
dispensing machine as otherwise there 
would be no necessity for such a report 
from one who pays a single annual occu- 
pation license tax. Charlotte Coca-Cola 
Bottling Co. vy. Shaw, 232. N. Ga307 eso 
©» -E. (2d) 819 (1950). 


chines placed on location by a distributor 


§ 105-253. Personal liability of officers, trustees, or receivers. — 
Any officer, trustee, or receiver of any corporation required to file report with the 
Commissioner of Revenue, having in his custody funds of the corporation, who 
allows said funds to be paid out or distributed to the stockholders of said corpora- 
tion without having satisfied the Commissioner of Revenue for any State taxes 
which are due and have accrued, shall be personally responsible for the payment 
of said tax, and in addition thereto shall be subject to a penalty of not more than 
the amount of the tax, nor less than twenty-five per cent (25%) of such tax 
found to be due or accrued. 

The Secretary of State shall withhold the issuance of any certificate of dis- 


338 


§ 105-255 1957 CumuLativE SUPPLEMENT § 105-259 


solution to, or withdrawal of, any corporation, domestic or foreign, until the re- 
ceipt by him of a notice from the Commissioner of Revenue to the effect that any 
such corporation has met the requirements with respect to reports and taxes 
required by this subchapter. (1939, c. 158, s. 923; 1941, c. 50, s. 10: 1955, c. 
1350, s. 23.) Pn 
Editor’s Note.—The 1955 amendment, Board of Assessment or” formerly appear- 


effective July 1, 1955, deleted from the ing before “Commissioner of Revenue.” 
fourth line of the section the words “State 


§ 105-255. Commissioner of Revenue to keep records. 


As to photographic reproductions of 
records of department of revenue, see § 
8-45.3. 


_§ 105-256. Preparation and publication of statistics.—The Commis- 
sioner of Revenue shall biennially, or more frequently if he so desires, prepare 
and publish reasonably available statistics dealing with the operation of this sub- 
chapter and subchapter V, including amounts collected, classifications of tax- 
payers, income and exemptions, and such other facts as are deemed pertinent and 


valtables 6(1939/)c!.158,'s. 926; 1955, ¢ 1350, s. 8) 


Editor’s Note—The 1955 amendment, 
effective July 1, 1955, rewrote this section. 


§ 105-257. Report to General Assembly on tax system.—The Com- 
missioner of Revenue shall biennially make report to the General Assembly, 
making such recommendations as he may consider useful in improving the tax 


laws and systems of this State. (1933, c. 88, s. 2; 1955, c. 1350, s. 9.) 


Editor’s Note—vThe 1955 amendment, 
effective July 1, 1955, rewrote this section. 


§ 105-258. Powers of Commissioner of Revenue; who may sign 
and verify pleadings, legal documents, etc.—The Commissioner of 
Revenue, for the purpose of ascertaining the correctness of any return or for the 
purpose of making an estimate of the tax due by any taxpayer under this sub- 
chapter, shall have the power to examine or cause to be examined, by any agent 
or representative designated by him for that purpose, any books, papers, records, 
or memoranda bearing upon the matters required to be included in the return, 
and may require the attendance of the taxpayer or of any other person having 
knowledge in the premises, and may take testimony and require proof material 
for his information, and may administer oaths to such person or persons. 


In any action, proceeding, or matter of any kind, to which the Commissioner 
of Revenue is a party or in which he may have an interest, all pleadings, legal 
notices, proofs of claim, warrants for collection, certificates of tax liability, exe- 
cutions, and other legal documents may be signed and verified on behalf of the 
Commissioner by the assistant commissioner or by any director or assistant di- 
rector of any division of the Department of Revenue or by any other agent or 
employee of the Department so authorized by the Commissioner of Revenue. 


GOZO ean 58908, 927- 2) 1943.00) 400s) Oe MOSS G4 352) 


Editor’s Note.— than the assistant commissioner the au- 
The 1955 amendment changed the sec- thority to sign and verify legal instru- 
ond paragraph by extending to others ments on behalf of the Commissioner. 


§ 105-259. Secrecy required of officials — penalty for violation. 

Nothing in this section or any other law shall prevent the exchange of informa- 
tion between the Department of Revenue and the Department of Motor Vehicles 
when such information is needed by either or both of said departments for the pur- 
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pose of properly enforcing the laws with the administration of which either or 

both of said departments is charged. (1939, c. 158, s. 928; 1951, c. 190, s. 2.) 
Editor’s Note.—The 1951 amendment changed by the amendment it is not set 

added the above sentence at the end of this out. 

section. As the rest of the section was not 


§ 105-262. Rules and regulations. — ‘The Commissioner of Revenue 
shall, from time to time, initiate and prepare such regulations, not inconsistent 
with law, as may be useful and necessary to implement the provisions of all the 
articles of subchapter I (except article 8B) and article 36 of subchapter V, 
such regulations to become effective when approved by the Tax Review Board. 
All regulations and amendments thereto shall be published and made available 
by the Commissioner of Revenue. 

The Commissioner of Revenue may, from time to time, make and prescribe 
such administrative rules, not inconsistent with law and the regulations approved 
by the Tax Review Board, as may be useful for the administration of his depart- 
ment and the discharge of his responsibilities. 

References to rules and regulations of the Commissioner of Revenue in this 
chapter and in any subsequent amendments or additions thereto (unless expressly 
provided to the contrary therein) shall be construed to mean those rules and reg- 
ulations promulgated under the provisions of this section. (1939, c. 158, s. 931; 
1955 ,8ere1 350. 8s) #29) 

Editor’s Note.—The 1955 amendment, 
effective July 1, 1955, rewrote this section. 


§ 105-264. Construction of the subchapter; population.—It shall be 
the duty of the Commissioner of Revenue to construe all sections of this sub- 
chapter (except article 8B) and all sections of article 36 of subchapter V; pro- 
vided, such construction shall not be inconsistent with applicable regulations duly 
promulgated under the provisions of G. S. 105-262; provided further, nothing 
in this section shall be construed to prohibit the Commissioner of Revenue from 
initiating and proposing regulations, as provided in G. §. 105-262, modifying, 
changing, altering or repealing existing regulations. Such decisions by the Com- 
missioner of Revenue shall be prima facie correct, and a protection to the officers 
and taxpayers affected thereby. Where the license tax is graduated in this sub- 
chapter according to the population, the population shall be the number of in- 
habitants as determined by the last census of the United States government: 
Provided, that if any city or town in this State has extended its limits since the 
last census period, and thereafter has taken a census of its population in these 
increased limits by an official enumeration, either through the aid of the United 
States government or otherwise, the population thus ascertained shall be that 
upon which the license tax is to be graduated. 

Whenever the Commissioner of Revenue shall construe any provisions of the 
revenue laws administered by him and shall issue or publish to taxpayers in 
writing any regulation or ruling so construing the effect or operation of any such 
laws, such ruling or regulation shall be a protection to the officers and taxpayers 
affected thereby and taxpayers shall be entitled to rely upon such regulation or 
ruling. In the event the Commissioner of Revenue shall change, modify, repeal, 
abrogate, or alter any such regulation or ruling any taxpayer who has relied 
upon the construction or interpretation contained in the Commissioner’s previous 
ruling or regulation shall not be liable for any additional assessment on account 
of any tax not paid by reason of reliance upon such ruling or regulation and 
which might have accrued prior to the date of the change, modification, repeal, 
abrogation, or alteration by the Commissioner, and during the effective period 
of such prior ruling or regulation. Provided, that nothing herein contained shall 
prevent any such change in construction or interpretation of the provisions of 
this chapter by the Commissioner of Revenue from being effective from and after 
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the date of its issuance or promulgation, or the assessment of any tax there- 


mmnider MALO 397 C1 0259535 1995,.c..:1350, 6.24; 1957,%0%)1940):s. FAY) 


Editor’s Note.—The 1955 amendment, 
effective July 1, 1955, rewrote the first 
sentence, 

The 1957 amendment added the second 


paragraph. 

Authority of Commissioner to Con- 
strue.— 

In accord with original. See Dayton 


Rubber Co. v. Shaw, 244 N. C. 170, 92 S. 
E. (2d) 799 (1956). 

The construction given a taxing statute 
by the Commissioner of Revenue will be 
given consideration by the courts though 
not controlling. Charlotte Coca-Cola Bot- 
whine (Co, va Sinan, PRIN, (C. Or BO Seid. 
(2d) 819 (1950). 


§ 105-266. Overpayment of taxes to be refunded with interest.— 
If the Commissioner of Revenue discovers from the examination of any return, 
or otherwise, that any taxpayer has overpaid the correct amount of tax (includ- 
ing penalties, interest and costs if any), such overpayment if the amount of three 
dollars ($3.00) or more, shall be refunded to the taxpayer within sixty (60) days 
after it is ascertained together with interest thereon at the rate of four per cent 
(4%) per annum; provided, that interest on any such refund shall be computed 
from a date ninety (90) days after the date the tax was originally paid by the 
taxpayer. If said overpayment is less than three dollars ($3.00) said overpay- 
ment shail be refunded as aforesaid but only upon receipt by the Commis- 
sioner of Revenue of a written demand for such refund from the taxpayer. Pro- 
vided, however, that no overpayment shall be refunded irrespective of whether 
upon discovery or receipt of written demand if such discovery is not made or such 
demand is not received within three (3) years from the date set by the statute for 
the filing of the return or within six (6) months of the payment of the tax alleged 
to be an overpayment, whichever date is the later. The provisions of this para- 
graph shall not apply to interest required under G. S. 105-267. (1939, c. 158, s. 
Cova orden. OU, S. 10291947 0c, 501) sO 71949 Cc. 3926s5..67 1951, chOtoys: 9; 
1997 er 1340."s, 14.) 

Editor’s Note.— 
The 1957 amendment rewrote this sec- 
tion as changed by the 1951 amendment. 


§ 105-266.1. Refunds of overpayment of taxes.—(a) Any taxpayer 
may apply to the Commissioner of Revenue for refund of tax or additional tax 
paid by him at any time within three years after the date set by the 
statute for the filing of the return or application for a license or within six months 
from the date of payment of such tax or additional tax, whichever is later. The 
Commissioner shall grant a hearing thereon, and if upon such hearing he shall 
determine that the tax is excessive or incorrect, he shall resettle the same accord- 
ing to the law and the facts, and adjust the computation of tax accordingly. The 
Commissioner shall notify the taxpayer of his determination, and shall refund to 
the taxpayer the amount, if any, paid in excess of the tax found by him to be due. 

(b) The provisions of G. S. 105-241.1, 105-241.2, 105-241.3 and 105-241.4 
with respect to review and appeal shall apply to the tax for which refund is de- 
manded under this section. 

(c) Within ninety days after notification of the Commissioner’s decision with 
respect to a demand for refund of any tax or additional tax under this section 
any taxpayer aggrieved thereby, in lieu of petitioning for administrative review 
by the Tax Review Board under G. S. 105-241.1, may bring a civil action against 
the Commissioner of Revenue for recovery of the alleged overpayment in the 
Superior Court of Wake County, or in the superior court of the county in which 
the taxpayer resides, if the alleged overpayment exceeds $200.00, and if $200.00 
or less, in any State court of competent jurisdiction in Wake County. If upon 
trial it shall be determined that there has been any overpayment of tax or ad- 
ditional tax, judgment shall be rendered therefor, with interest, and the same 
shall be refunded by the State. 
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(d) Either party may appeal to the Supreme Court from the judgment of the 
superior court under the rules and regulations prescribed by law for appeals, ex- 
cept that the Commissioner, if he should appeal, shall not be required to give any 
undertaking or make any deposit to secure the cost of such appeal. 

(e) Nothing in this section shall be construed to conflict with or supersede 
the provisions of G. S. 105-241.2, and, with respect to tax paid to the Com- 
missioner of Revenue, the rights granted by this section are in addition to the 


rights provided by G."S."105-267. (1957, c.41340, s. 10.) 


§ 105-267. Taxes to be paid; suits for recovery of taxes.—No court 
of this State shall entertain a suit. of any kind brought for the purpose of pre- 
venting the collection of any tax imposed in this subchapter. Whenever a person 
shall have a valid defense to the enforcement of the collection of a tax assessed 
or charged against him or his property, such person shall pay such tax to the 
proper officer, and such payment shall be without prejudice to any defense of 
rights he may have in the premises. At any time within thirty days after pay- 
ment, the taxpayer may demand a refund of the tax paid in writing from the Com- 
missioner of Revenue of the State, if a State tax, or if a county, city or town 
tax, from the treasurer thereof for the benefit or under the authority or by re- 
quest of which the same was levied ; and if the same shall not be refunded within 
ninety days thereafter, may sue the Commissioner of Revenue or the county, city 
or town, as the case may be, in the courts of the State for the amount so de- 
manded. Such suit, if against the State Commissioner of Revenue, must be brought 
in the Superior Court of Wake County, or in the county in which the taxpayer 
resides, if the sum demanded is upwards of two hundred dollars ($200.00), and 
if for two hundred dollars ($200.00) or less, before any State court of compe- 
tent jurisdiction in Wake County. If for a county, city or town tax, suit must be 
brought in a State court of competent jurisdiction in the county where the 
tax is collectible, and the defendant official has his official residence. If upon the 
trial it shall be determined that such tax or any part thereof was levied or as- 
sessed for an illegal or unauthorized purpose, or was for any reason invalid or 
excessive, judgment shall be rendered therefor, with interest, and the same shall 
be collected as in other cases. The amount of State taxes for which judgment 
shall be rendered in such action shall be refunded by the State: Provided, nothing 
in this section shall be construed to conflict with or supersede the provisions of 
Gi S$. 105-241°2,' 1( 1939, c. (158) "si 936% 11955) %c.- 1350, s 15,61 O57 Ae ese 
10.) 


Editor’s Note.— The 1955 amendment 
added the proviso at the end of this sec- 
tion. 

The 1957 amendment rewrote the sec- 
ond and third sentences. 

Strict Compliance Necessary. — Strict 
compliance with the provisions of this sec- 


tion is mecessary. ae Cape Comme 
Charlotte, 234 N. C. 572, 68 S. E. (2d) 433 
(1951). 


Where payments were not made under 
protest, nor the mandatory provisions of 
this section otherwise complied with. the 
taxpayer is not entitled to recover for the 
excess fees paid. Victory Cab Co. v. 
Charlotte, 234 N. C. 572, 68 S. E. (2d) 433 
(1951). 

This section provides the sole remedy of 
a taxpayer to determine his liability for a 
sales tax; he may not maintain an action 
under the Declaratory Judgment Act to 
determine his liability therefor, since the 


State has not waived its immunity against 
suit by one of its citizens under the De- 
claratory Judgment Act to adjudicate his 
tax liability under the sales tax statute. 
Buchan v.. Shaw, -238 Ni. Cics22 Gomes 
(2d) 317 (1953). 

Where the plaintiffs complied with the 
provisions of this section in respect to the 
fees paid for a particular year, they are en- 
titled to recover back the excess portion of 
the fees paid for that year. Victory Cab 
Co. v.. Charlotte? 2349N. C572 6saome. 
(2d) 433 (1951). 

Where the Commissioner of Revenue 
assesses additional income tax in accord- 
ance with § 105-160 and has the certificate 
filed in the county in which the taxpayer 
has property for the purpose of creating a 
lien under § 105-242(3) the taxpayer may 
not move in such county to vacate and set 
aside the certificate on the ground of ir- 
regularity or invalidity, no execution hav- 
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ing been issued thereon nor any effort 
made to enforce the lien, but the taxpayer 
is remitted to the statutory remedies given 
him to contest the assessment or attack 
its validity. Gill v. Smith, 233 N. C. 50. 62 
Saoben(2d)) 5445 (19509: 

Commissioners who were directed by a 
consent judgment to sell land and pay the 
taxes lawfully due thereon and distribute 
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the remaining proceeds as provided in the 
judgment could not tender only the taxes 
which were in fact lawfully due, but were 
compelled by this section to pay the en- 
tire amount demanded by the county, and 
then sue for the recovery of so much of 
the tax paid as was not lawfully due. Rand 
v. Wilson County, 243 N.C. 43, 89 S. E. 
(2d) 779 (1955). 


§ 105-269.1. Local authorities authorized to furnish office space.— 
Boards of county commissioners and governing boards of cities and towns are 
hereby fully authorized and empowered to furnish adequate and suitable office 
space for field representatives of the Department of Revenue upon request of the 
Commissioner of Revenue, and are hereby authorized and empowered to make 
necessary expenditures therefor. (1951, c. 643, s. 9.) 


§ 105-269.2. Tax Review Board.—The Director of the Department of 
Tax Research, ex officio, the State Treasurer, ex officio, and the chairman of the 
Utilities Commission, ex officio, are hereby constituted the Tax Review Board. 
Provided, that for the purposes stated in G. S. 105-122 and 105-134, and for 
those purposes only, the Commissioner of Revenue, ex officio, shall also be a 
member of said Board. The State Treasurer, ex officio, shall be chairman of the 
Board. 

The chairman or any two members, upon five days’ notice, may call a meeting 
of the Board; provided, any member of the Board may waive notice of a meeting 
and the presence of a member of the Board at any meeting shall constitute a 
waiver of the notice of said meeting. A majority of the members of the Board 
shall constitute a quorum, and any act or decision of a majority of the members 
shall constitute an act or decision of the Board, except for the purposes and under 
the conditions of the provisions of G. S. 105-122 and 105-134. 

The Tax Review Board may employ a secretary and such clerical assistance as 
it deems necessary for the proper performance of its duties. All expenses of the 
Board shall be paid from sums appropriated from the contingency and emergency 
fund to the use of said Board. If the full time of such secretary and clerical 
staff should not be needed in connection with the duties of such Board, such 
secretary and staff can be assigned by the Board to other duties related to the tax 
program of the State. 

The regular sessions of the Tax Review Board shall be held in the city of 
Raleigh at the offices provided for the Board by the Superintendent of Public 
Buildings and Grounds. ‘The Board may in its discretion, hold other meetings at 
any place in the State. (1953, c. 1302, s. 7; 195526" 1550) Se.) 

Editor’s Note.——The 1955 amendment, For brief comment on this section, see 
effective July 1, 1955, rewrote this section. 31 N. C. Law Rev. 441. 


SUBCHAPTER II. ASSESSMENT, LISTING AND COLLECTION 
OF TAXES. 


ARTICLE MLL. 
Short Title and Definitions. 


§ 105-272. Definitions. 


Leasehold Estate—A lease is a chattel 
real, and as such is a species of intangible 
personal property. However the value of a 
leasehold estate is subject to ad valorem 


tax and not to the State intangible tax. 
Bragg Investment Co. v. Cumberland 
County, 245 N. C. 492, 96 S. EB. (2d) 341 
(1957). 
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ARTICLE 12. 
State Board of Assessment. 


§ 105-275. Duties of the Board.—The State Board of Assessment shall 
exercise general and specific supervision of the systems of valuation and taxation 
throughout the State, including counties and municipalities, and in addition it 
shall be and constitute a State Board of Equalization and Review of valuation 
and taxation in this State. It shall be the duty of said Board: 


(1) To confer with and advise boards of county commissioners, tax super- 
visors, assessing officers, list takers, and all others engaged in the valuation and 
assessment of property, in the preparation and keeping of suitable records, and 
in the levying and collection of taxes and revenues, as to their duties under this 
subchapter or any other act passed with respect to valuation of property, 
assessing, levying or collection of revenue for counties, municipalities and other 
subdivisions of the State, to insure that proper proceedings shall be brought to 
enforce the statutes pertaining to taxation and for the collection of penalties and 
liabilities imposed by law upon public officers, officers of corporations, and indi- 
viduals failing, refusing or neglecting to comply with this subchapter; and to 
call upon the Attorney General or any prosecuting attorney in the State to assist 
in the execution of the powers herein conferred. 


CAP ANG prepare a pamphlet or booklet for the instruction of the boards of 
county commissioners, tax supervisors, assessing officers, list takers, and all 
others engaged in the valuation of property, preparing and keeping records, and 
in the levying and collecting of taxes and revenue, and have the same ready for 
distribution at least thirty (30) days prior to the date fixed for listing taxes. The 
said pamphlet or booklet shall, in as plain terms as possible, explain the proper 
meaning of this subchapter and the revenue laws of this State; shall call particular 
attention to any points in the law or in the administration of the laws which may 
be or which have been overlooked or neglected; shall advise as to the practical 
working of the revenue laws and the Machinery Act, and shall explain and in- 
terpret any points that seem to be intricate and upon which county or State 
officers may differ. 


(3) To hear and to adjudicate appeals from boards of county commissioners 
and county boards of equalization and review as to property liable for taxation 
that has not been assessed or of property that has been fraudulently or improp- 
erly assessed through error or otherwise, to investigate the same, and if error, 
inequality, or fraud is found to exist, to take such proceedings and to make such 
orders as to correct the same. In case it shall be made to appear to the State 
Board of Assessment that any tax list or assessment roll in any county in this 
State is grossly irregular, or any property is unlawfully or unequally assessed 
as between individuals, between sections of a county, or between counties, the 
said Board shall correct such irregularities, inequalities and lack of uniformity, 
and shall equalize and make uniform the valuation thereof upon complaint by 
the board of county commissioners under rules and regulations prescribed by it, 
not inconsistent with this subchapter: Provided, that no appeals shall be con- 
sidered or fixed values changed unless notice of same is filed within sixty (60) 
days after the final values are fixed and determined by the board of county com- 
missioners or the board of equalization and review, as hereinafter provided: Pro- 
vided, further, that each taxpayer or ownership interest shall file separate and 
distinct appeals; no joint appeals shall be considered except by and with consent 
of the State Board of Assessment. 


(4) To report to the General Assembly at each regular session, or at such 
other times as it may direct, the proceedings of the Board under subchapters II 
and III and such other information and recommendations concerning the public 
revenues as required by the General Assembly or that may be of public interest. 
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Such reports, in the interest of up-to-date information, need not be printed, but 
shall be made available in a reasonably durable form. 

(5) To discharge such other duties as may be prescribed by law, and take 
such action, do such things, and prescribe such rules and regulations as may be 
needful and proper to enforce the provisions of this subchapter and the Revenue 
Act. 

(6) To prepare for the legislative committee of succeeding general assemblies 
such suggestions of revision of the revenue laws, including the Machinery Act, 
as it may find by experience, investigation, and study to be expedient and wise. 

(7) To report to the Governor, on or before the first day of January of each 
year, the proceedings of said Board during the preceding year, with such recom- 
mendations as it desires to submit with respect to any matters touching taxation 
and revenue. 

(8) To keep full, correct and accurate records of its official proceedings. 

(9) To properly administer the duties prescribed by Schedule H, $§ 105-198 
to 105-217, with respect to division and certification of taxes collected thereunder ; 
the State Board of Assessment shall hear and pass upon any matters relative 
thereto. 

(10) To perform the duties imposed upon it with respect to the classification 
and assessment of property. (1939, c. 310, s. 202; 1955, c. 1350, s. 10.) 

Editor’s Note——The 1955 amendment, the remaining subsections in proper nu- 
effective July 1, 1955, deleted former sub- merical order. It also rewrote former sub- 
sections (4), (5) and (6) and renumbered — section (7) now subsection (4). 


§ 105-276. Powers of the Board. 

(6) The Board shall make available personally to the tax supervisors or county 
board of commissioners any information contained in any report to said State 
Board, or in any report to the Department of Revenue or other State department 
to which said State Board may have access, or any other information which said 
State Board may have in its possession which may assist said supervisors or 
commissioners in securing an adequate listing of property for taxation or in as- 
sessing taxable property. Provided, that the State Board of Assessment may, 
upon written application of any county tax supervisor or person performing the 
function of county tax supervisor and approval by the chairman of the board of 
county commissioners, mail to such county tax supervisor an abstract of informa- 
tion contained in any of such reports relevant to the discovery or assessment of 
any taxable property of any taxpayers of the county listed in such application. 

Except as herein specified, and except to the Governor or his authorized agent 
or solicitor or authorized agent of the solicitor of a district in which such infor- 
mation would affect the listing or valuation of property for taxes, the State Board 
shall not divulge or make public the reports made to it or to other State departments. 
Provided, this shall not interfere with the publication of assessments and decisions 
made by said Board or with publication of statistics by said Board; nor shall it 
prevent presentation of such information in any administrative or judicial pro- 
ceedings involving assessments or decisions of said Board. 

Information transmitted or made available to local tax authorities under this 
section shall not be divulged or published by such authorities, and shall be used 
only for the purposes of securing adequate tax lists, assessing taxable property and 
presentation in administrative or judicial proceedings involving such lists or 
assessments. 

C1951 c. 798: ) 

Editor’s Note.— graph of subsection (6). As only this sub- 

The 1951 amendment, effective July 1, section was affected by the amendment 
1951, added the proviso to the first para- the rest of the section is not set out. 
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ARTICHp a IS: 
Quadrennial and Annual Assessment. 


§ 105-278. Listing and assessing in quadrennial years. 

Provided, further, that the boards of commissioners of the various counties 
of the State may, in their discretion, defer or postpone revaluation and reassess- 
ment of real property for the years 1951 and 1952. Provided, further, that the 
boards of commissioners of the various counties of the State may, in their dis- 
cretion, defer or postpone revaluation and reassessments of real property for the 
years 1953 and 1954, Provided, further, that the boards of commissioners of 
the various counties of the State may, in their discretion, defer or postpone re- 
valuation and reassessments of real property for the years 1955 and 1956. Pro- 
vided, further, that the boards of commissioners of the various counties of the 
State may, in their discretion, defer or postpone revaluation and reassessments 
of real property for the years 1957 and 1958. Whenever revaluation is had, same 
may be by horizontal increase or reduction or by actual appraisal thereof, or both. 
(1939, CHSlO Ne 0300p 6194 Leecy 282. ss.) 0154 104 3 cio S4— oad 1945 -ecimibe 
1947, ¢. 30;,1949, ‘c/109; 1951, c. 847; 1953, 7c, 395; 1955, cul27gmo same 
1453 0s. 415 

Local Modification.— 

Alamance: 1953, c. 188, and 1957, c. 533; 


719, and 1957, ©. 853; Rockingham-=>) 1957, 
c.. 670;, Rowan: 1953,..c. 186) and 1057. c, 


Bertie: 1953, c. 1026, and 1955, c. 326; 409; Scotland: 1951, c. 192; Stokes: 1957, 
Burke: 1957, c. 781; Camden: 1957, c. 354; c. 270; Surry: 1957, G 52:3’ Uniens 1057me: 
Caswell: 1957, c. 890; Catawba: 1957, c. 195; Warren: 195% (C2) 1320) WW avintecmeno oi. 


156; Dare: 1957, c. 465; Davidson: 1953, c. cc. 381. 


598; Franklin: 1957, c. 966; Greene: 1953, 
c. 330, and 1953, c. 395; Halifax: 1953, c. 
359, and 1957, c. 669; Hertford: 1957, c. 
528; Iredell: 1957, c. 838; Johnston: 1957, 


Editor’s Note.— 

The 1951, 1953, 1955 and 1957 amend- 
ments, respectively, added the provisos 
shown above, and each amendment re-en- 


acted the last sentence. As the rest of 
the section was not changed it is not set 
out. 

The 1957 amendatory act further pro- 
vided that it should not apply to Bertie 
and Wake counties, nor repeal any local 
acts. 


c.. 462; Lee: 1953i0c. 743, and. 1957, ccstis, 
272; Mecklenburg: 1957, c. 711; Mitchell: 
1953, c. 86, and 1957, c. 650; Montgomery: 
1957, c. 622; Nash: 1957, c. 733: Onslow: 
1953, c. 623; Pasquotank: 1953, c. 624, and 
1957, c. 1164; Pender: 1957, c. 536; Ran- 
dolphz°1951, -c: 297) 1958,.c)892,.1955, <c: 


§ 105-279. Listing and assessing in years other than quadrennial 
years.—In the year one thousand nine hundred thirty-nine and in other than 
quadrennial years all property, real and personal, subject to taxation, shall be 
listed for ad valorem tax purposes. Property not subject to reassessment in such 
years shall be listed at the value at which it was assessed at the last quadrennial 
assessment. In all such years the following property shall be assessed or reas- 
sessed: 

(1) All personal property (which for purposes of taxation shall include all 
personal property whatsoever, tangible or intangible, except personal property 
expressly exempted by law). 

(2) All machinery, service station equipment, merchandise and trade fixtures, 
barber shop equipment, meat market equipment, restaurant and cafe fixtures, 
drugstore equipment and similar property not permanently affixed to the real es- 
tate. 

(3) All real property (which for purposes of taxation shall include all lands 
within the State and all buildings and fixtures thereon and appurtenances there- 
to) which: 

(a) Was not assessed at the last quadrennial assessment. 

(b) Has increased in value to the extent of more than one hundred dollars 
($100.00) by virtue of improvements or appurtenances (other than those listed 
in G, $. 105-294) added since the last assessment of such property. 
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(c) Has decreased in value to the extent of more than one hundred doilars 
($100.00) by virtue of improvements or appurtenances (other than those listed 
in G. S. 105-294) damaged, destroyed, or removed since the last assessment of 
such property. 

(d) Has increased or decreased in value to the extent of more than one hun- 
dred dollars ($100.00) by virtue of circumstances other than general economic 
increases or decreases since the last assessment of such property. In each such 
case the facts in connection with the increase or decrease in value of the specific 
tract, parcel, or lot shall be found by the Board of Equalization and entered upon 
the proceedings of said Board. 

(e) Has been subdivided into lots located on streets already laid out and open 
for travel, and sold or offered for sale as lots, since the date of the last assessment 
of such property. Provided, that where lands have been subdivided into lots, 
and more than five acres of any such subdivision remain unsold by the owner 
thereof, the unsold portion may be listed as land acreage in the discretion of the 
tax supervisor. The provisions of this subsection shall apply to all cases of sub- 
division into lots, regardless of whether the land is situated within or without an 
incorporated municipality. 

(f) Was last assessed at an improper figure as the result of a clerical error. 

(¢) Was last assessed at an improper figure as the result of an error in the 
listing of the number of acres in the tract or parcel or in the listing of the dimen- 
sions of the lot. In each such case the facts in connection with the error shall be 
found by the Board of Equalization and entered upon the proceedings of said 
board. 

(h) Was last assessed at a figure which (when compared with the assess- 
ment placed upon similar property in the county) was manifestly unjust at the 
time so assessed: Provided, that the power to reassess under this subdivision 
shall be exercised only by the Board of Equalization and Review, subject to ap- 
peal to the State Board of Assessment; provided, further, that no reassessment 
under the powers granted by this section shall be retroactive beyond the current 
Wectimee ioc, 010, 1S: 001s 1955, c. 9012) 

Local Modification.—Guilford, as to sub- tion (3). 
section (2): 1953, c. 345. Quoted, as to subsection (1), in Bragg 

Editor’s Note—The 1955 amendment, Investment Co. v. Cumberland County, 
effective July 1, 1955, rewrote subsec- 245 N. C. 492, 96 S. E. (2d) 341 (1957). 


§ 105-280. Date as of which assessment is to be made. 


Cited in Bragg Investment Co. v. Cum- 
berland County, 245 N. C. 492, 96 S. E. 
(2d) 341 (1957). 


§ 105-281. Property subject to taxation. 

All property privately owned within this tion leased from the federal government, 
State is subject to taxation unless exempt are subject to taxation by the county in 
by strict construction of pertinent statute. which the property is situate, the improve- 
Bragg Investment Co. v. Cumberland ments as realty, and the stoves and refrig- 
County, 245 N. C. 492, 96 S. E. (2d) 341 erators as tangible personal property. 
(1957). Bragg Investment Co. v. Cumberland 

Structures and improvements, together County, 245 N. C. 492, 96 S. E. (2d) 341 
with stoves and refrigerators, placed by (1957). 
lessee on lands within a military reserva- 


ArTICLE 14. 


Personnel for County Tax Listing and Assessing. 


§ 105-283. Appointment and qualifications of tax supervisors.—At 


or before the regular meeting on the first Monday in December, 1953, the board 
of county commissioners of each county shall appoint a county tax supervisor to 
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serve for one year. At or before the regular meeting on the first Monday in 
December, 1954, the board of county commissioners of each county shall appoint 
a county tax supervisor to serve until the first Monday in July, 1955. At the 
regular meeting of each board of county commissioners on the first Monday in 
July, 1955, and biennially thereafter, each board of commissioners shall appoint 
a county tax supervisor to serve for two years. All such appointments shall be 
subject to the provisions of G. S. 105-284 concerning holding over until a suc- 
cessor has been appointed and has qualified and concerning removal for cause. 

In appointing a county tax supervisor, each board of county commissioners 
shall select some person who shall, for one year immediately preceding the ap- 
pointment, have been a resident of the county, and whose experience in the ap- 
praisal and valuation of real and personal property is satisfactory to the said 
board. 

In lieu of appointing a county tax supervisor, the board of commissioners may 
impose the duties and responsibilities of that position as outlined in this chapter 
upon the county accountant, auditor, all time chairman of the board of county 
commissioners, or other similar county official. (1939, ‘c. -310,. ss 4006 1953mnc, 
07085 as) 

Editor’s Note. — The 1953 amendment 
rewrote this section. 


§ 105-284. Term of office and compensation of tax supervisors.— 
Subject to the provisions of G. S. 105-283 concerning the appointments of tax 
supervisors to be made on the first Monday in December, 1953, and on the first 
Monday in December, 1954, the tax supervisor shall serve for two years, and 
until his successor is appointed and has qualified. The board of county commis- 
sioners may remove the tax supervisor at any time for cause. Any vacancy shall 
be filled by the board of county commissioners by appointment of a tax super- 
visor to serve for the period of the unexpired term of the vacating supervisor. 

The compensation of the county tax supervisor shall be fixed by the board of 
county commissioners, and he shall be allowed such expenses as the commissioners 
may approve. (1939, c. 310, s. 401; 1953, c. 970, s. 2.) 

Editor’s Note. — The 1953 amendment 
rewrote this section. 


§ 105-286. Powers and duties of tax supervisor. 

(3) He shall, at any time following the appointment of list takers and as- 
sessors as prescribed by G. S. 105-287, but not later than the week preceding 
the date as of which property is to be assessed, convene the list takers and as. 
sessors for general instruction in methods of securing a complete list of all prop- 
erty in the county, and of assessing, in accordance with law, all property which 
is to be assessed during the approaching listing period. 


(1957, ¢ 202.) 


Editor’s Note.— The 1957 amendment section was changed the rest of the see 
rewrote subsection (3). As only this sub- tion is not set out. 


§ 105-287. Appointment, qualifications, and number of list takers 
and assessors.—Subject to the approval of the county commissioners, the su- 
pervisor, on or before the second Monday preceding the date as of which prop- 
erty is to be assessed, shall appoint some competent person to act as list taker 
and assessor in each township. With the approval of the commissioners the 
supervisor may appoint more than one such person for any township. If more 
than one list taker is appointed for a township, the supervisor, with the approval 
of the county commissioners, shall have power to allocate responsibility for tax 
listing and assessment between or among the list takers for that township as he 
deems most effective. In quadrennial years three such persons shall be appointed 
in each township, and more than three may be appointed in townships in which 
is located an incorporated town or part of an incorporated town; and in such 
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years, at the time of their appointment, such appointees shall have been residents 
of the county for at least twelve months: Provided, that in any county adopting 
the horizontal method of revaluations in one thousand nine hundred forty-one, 
and quadrennially thereafter, the commissioners may appoint less than three list 
takers and assessors per township: Provided, further, that in quadrennial years 
the board of county commissioners may appoint one list taker and assessor in each 
township if in addition thereto at least two county-wide list takers and assessors are 
appointed; or said board may appoint not more than three qualified assessors to 
assess all real estate in the county. In every year the persons appointed shall be 
persons of character and integrity, and shall have such experience in the valuation 
of types of property commonly owned in the county as shall satisfy the supervisor 
and the commissioners. (1939, c. 310, s. 404; 1953, c. 970, s. 3; 1955, c. 1012, 
S414) 


Editor’s Note. — The 1953 amendment 1955, inserted the present second and third 
substituted “residents” for “resident free- sentences in lieu of the former second sen- 
holders” in the fourth sentence. tence. 


The 1955 amendment, effective July 1, 


§ 105-290. Powers and duties of list takers and assessors. 

(4) Each list taker and assessor shall have power to subpoena any person for 
examination under oath whenever he has reasonable grounds for belief that such 
person has knowledge which is pertinent to the discovery or valuation of prop- 
erty subject to taxation in his township or which is necessary for compliance with 
the requirements, hereinafter set forth, as to what the tax list shall contain. The 
subpoena shall be signed by the chairman of the county board of equalization and 
served by an officer qualified to serve subpoenas. 

Mesos ee 9/07 S24.) 

Editor’s Note. — The 1953 amendment affected by the amendment only this sub- 
added the second sentence of subsection section is set out. 

(4). As the rest of the section was not 


§ 105-292. Assistant tax supervisors and clerical assistants.—The 
board of county commissioners may, in their discretion, upon the recommendation 
of the tax supervisor, appoint one or more assistant tax supervisors and employ 
such clerical assistants to the tax supervisor as they deem proper. The board of 
county commissioners may delegate to assistant tax supervisors appointed under 
this section responsibility for real property appraisal, the listing and appraisal of 
business property, or such other duties as they deem advisable. Clerical assist- 
ants shall perform such duties as may be assigned them by the tax supervisor. 
Assistant tax supervisors and clerical assistants shall be appointed or employed 
and compensated for such terms as the county commissioners deem proper. 

The provisions of this section shall not apply to the following counties: Alle- 
ghany, Ashe, Avery, Buncombe, Caldwell, Catawba, Cherokee, Duplin, Franklin, 
Granville, Halifax, Hoke, McDowell, Martin, Perquimans, Randolph, Transyl- 
vania, and Watauga. (1939, c. 310, s. 409; 1955, c. 866. ) 

Editor’s Note—7The 1955 amendment, and added the provisions relating to as- 
effective July 1, 1955, rewrote this section sistant tax supervisors. 


ARrrciEs 15: 
Classification, Valuation and Taxation of Property. 


§ 105-294. Taxes to be on uniform ad valorem basis as to class.— 
All property, real and personal, shall as far as practicable, be valued at its true 
value in money, and taxes levied by all counties, municipalities and other local 
taxing authorities shall be levied uniformly on valuations so determined. The 
intent and purpose of this subchapter is to have all property and subjects of taxa- 
tion assessed at their true and actual value in money, in such manner as such 
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property and subjects are usually sold, but not by forced sale thereof, and the 
words “market value,” ‘true value,” or “cash value,” whenever used in the tax 
laws of this State, shall be held to mean for what property and subjects can 
be transmuted into cash when sold in such manner as such property and subjects 
are usually sold: Provided, nothing in this section shall be construed as conflict- 
ing with or modifying the provisions of Schedule H, §§ 105-198 to 105-217, or 
the provisions of this subchapter classifying other property. 

It is hereby declared to be the policy of this State so to use its system of real 
estate taxation as to encourage the conservation of natural resources and the 
beautification of homes and roadsides, and all tax assessors are hereby instructed 
that in assessing real estate under the provisions of G. S. 105-279 they shall make 
no increase in the tax valuation of real estate as a result of the owner’s enterprise 
in adopting any one or more of the following progressive policies: 

1. Planting and care of lawns, shade trees, shrubs and flowers for noncom- 
mercial purposes. 

2. Repainting buildings. 

3. Terracing or other methods of soil conservation, to the extent that they pre- 
serve values already existing. 

4. Protection of forests against fire. 

5. Planting of forest trees on vacant land for reforestration purposes (for ten 
years after such planting). 

It is hereby declared to be the policy of this State to use its system of real estate 
taxation in such manner as to encourage the conservation of natural resources 
and the abatement and prevention of water pollution, and all tax assessors are 
hereby instructed that in assessing real estate under the provisions of G. S. 105- 
279 they shall make no increase in the tax valuation of real estate as the result 
of the owner’s enterprise in installing or constructing waste disposal or water 
pollution abatement plants, including waste lagoons, or equipment, upon the con- 
dition that a certificate is furnished to the tax supervisor of the county, wherein 
such property is located, by the State Stream Sanitation Committee, certifying 
that said Committee has found as a fact that the waste treatment plant or pollu- 
tion abatement equipment purchased or constructed and installed as above de- 
scribed has actually been constructed and installed and that such plant or equip- 
ment complies with the requirements of said Committee with respect to such 
plants or equipment, that such plant or equipment is being effectively operated 
in accordance with the terms and conditions set forth in the permit, certificate 
of approval, or other document of approval issued by the State Stream Sanitation 
Committee, and that the primary purpose thereof is to reduce water pollution re- 
sulting from the discharge of sewage and waste and not merely incidental to other 
purposes and functions. (1939, c. 310, s. 500; 1953, c. 970, s. 5; 1955, ¢. 1100, s. 2.) 

Editor’s Note. — The 1953 amendment _ therein. 
rewrote the latter part of the second para- The 1955 amendment added the last 
graph preceding the numbered listing paragraph. 


§ 105-294.2, Peanuts; year following year in which grown.—Peanuts 
shall be taxed uniformly as a class in the year following the year in which such pea- 
nuts are grown at not less than twenty per cent (20%) nor more than sixty 
per cent (60% ) of the rate levied for all purposes upon real estate and other 
tangible personal property by or for said county and the city, town, or special 
district, if any, in which such peanuts are listed for taxation. ‘The amount of 
the percent of the tax rate to be applicable to such peanuts as herein provided 
shall be fixed each year for the succeeding year by the county board of commis- 
sioners not later than the time of the first September meeting of said board. 
(DSS 7H 607i ae be) 

Editor’s Note.—Section 3 of the act in- on peanuts, as specified above, becoming 
serting this section provides that it shall due after April 27, 1955, 
apply with respect to all ad valorem taxes 
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ARTICLE 16. 
Exemptions and Deductions. 


§ 105-296. Real property exempt. 
(1) Real property owned by the United States or this State, and real property 
owned by the State for the benefit of any general or special fund of the State, 


and real property lawfully owned and held by counties, cities, townships, rural 
fire protection districts, or school districts, used wholly and exclusively for public 


or school purposes. The repeal of the exemption of real property indirectly owned 
by federal, State, or local governments shall be effective for the tax year 1943, 


and such property indirectly owned shall be placed upon the tax books for 1943 


and subject to the tax rates levied on real estate in the year 1943. 

(11) Real property, or so much thereof, which is used exclusively for waste 
disposal or water pollution abatement plants, including waste lagoons, designed 
to abate, reduce, or prevent pollution of water. This exemption is allowed only 
upon the condition that a certificate is furnished to the tax supervisor of the 
county, wherein such property is located, by the State Stream Sanitation Com- 
mittee, certifying that said Committee has found as a fact that the waste treat- 


ment plant, including waste lagoons, or pollution abatement equipment above 


described has been constructed or installed thereon and that such plant or equip- 
ment complies with the requirements of said Committee with respect to such 
plants or equipment, that such plant or equipment is being effectively operated in 
accordance with the terms and conditions set forth in the permit, certificate of 
approval, or other document of approval issued by the State Stream Sanitation 
Committee, and that the primary purpose thereof is to reduce water pollution 
resulting from the discharge of sewage and waste and not merely incidental to 
other purposes and functions. The exemption herein provided for shall be appli- 
cable only with respect to taxes levied in 1955 and subsequent years. (1939, ¢. 
3 Omen O00 10412 c-125.'ss. 1, 2311943, c. 634, .s.:2%, 1945 he. 995, s62551955,.¢. 
ZU ewe cess OO, Six 22) 

Local Modification.—Pitt: 

Editor’s Note.— 

The first 1955 amendment, effective July 


1955, c. 113. v. Raleigh, 235 N. C. 509, 70 S. E. (2d) 506 
(1952). 


But this section does not authorize the 


1, 1955, inserted “rural fire protection dis- 
tricts’” in the first sentence of subsection 
(1). The second 1955 amendment added 
subsection (11). As the rest of the section 
was not changed by the amendments, only 


exemption of such property from a local 
improvement assessment made pursuant to 
and in conformity with the law authorizing 
such assessment. No land in a municipality 
is exempt from assessment for local im- 


provements. Raleigh Cemetery Ass’n v. 
Raleigh, 235 N. C.,509, 70 S. E. (2d) 506 
(1952). See § 160-85(4). See also annota- 
tions under Art. V, § 5, N. C. Const. 


subsections (1) and (11) are set out. 
The property of a cemetery association 

fis exempt from ad valorem taxes by virtue 

of subsection 2. Raleigh Cemetery Ass’n 


§ 105-296.1. Timberland owned by State.—Any State department or 
agency owning timberland or leasing, controlling or administering timberland 
owned by the State, shall pay to each county in which said timberland is situated 
an amount equal to ten per cent (10%) of proceeds of the gross sales of trees, 
timber, pulpwood, and any forest products from said timberland, and said funds 
shall, when received, be placed in the account of the county general fund. Where 
the said timberland consists of a tract situated in more than one county and the 
timber, trees, pulpwood, or forest products are sold, or cut, removed and sold 
from the entire tract, then the percentage of gross sales as herein prescribed shall 
be divided and paid to said county boards on the basis of the acreage located in 
the respective counties: Provided, this section shall not apply to the proceeds of 
sale of trees, timber, pulpwood, or forest products paid to or received by the State 
Board of Education, or any other State educational institution, or the North 
Carolina Department of Agriculture from its research stations and experimental 
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farm lands; provided, further, that where State forests are held, leased, or ad- 
ministered by the Prison Department, or as held, leased or administered by the 
Department of Conservation and Development as provided by G. S. 113-34, said 
departments, instead of payment as above prescribed, may elect permanently to 
subject such State forests to county taxes assessed on the same basis as are pri- 
vate lands, and pay said taxes from the proceeds of revenue received and col- 
lected by said departments to the board of county commissioners of the county in 
which said forest is situated, but all fire towers, buildings and all other perma- 
nent improvements shall be exempt from assessment. Provided that the pro- 
visions of this section shall not apply to lands under the control of The Hospitals 
Board of Control. (1957, c. 988, s. 1.) 

Editor’s Note.—The act inserting this 
SECtION 1S FelLeCuivenas Om january OoS. 


§ 105-297. Personal property exempt. 

(1) Personal property, directly or indirectly owned by this State and by the 
United States, and that lawfully owned and held by the counties, cities, towns, 
rural fire protection districts, and school districts of the State, used wholly and 
exclusively for county, city, town, fire protection district, or public school pur- 
poses. 

(15) All cotton while subject to transit privileges under Interstate Commerce 
Commission Tariffs. 

(16) Sewage and waste treatment facilities, and water pollution abatement 
equipment designed to abate, reduce, or eliminate water pollution. ‘This exemp- 
tion shall be allowed only upon the condition that a certificate is furnished to 
the tax supervisor of the county, wherein such property is located, by the State 
Stream Sanitation Committee, certifying that said Committee has found as a 
fact that the waste treatment plant or pollution abatement equipment purchased 
or constructed and installed as above described has actually been constructed 
and installed and that such plant or equipment complies with the requirements 
of said Committee with respect to such plants or equipment, that such plant or 
equipment is being effectively operated in accordance with the terms and condi- 
tions set forth in the permit, certificate of approval or other document of approval 
issued by the State Stream Sanitation Committee, and that the primary purpose 
thereof is to reduce water pollution resulting from the discharge of sewage and 
waste and not merely incidental to other purposes and functions. ‘The exemption 
herein provided for shall be applicable only with respect to taxes levied in 1955 
and subsequent years. 

(17) All cotton, tobacco and other farm products, and all goods, wares and 
merchandise, held for shipment to any foreign country, or held or stored after 
being imported from a foreign country awaiting further shipment, in the sea- 
port terminals at Morehead City or Wilmington, or within ten (10) miles of 
such ports or terminals, shall be exempt from taxation. Provided that the pro- 
visions of this subsection shall not apply to any products, goods, or merchandise 
which are stored for more than twelve months. (1939, c. 310, s. 601; 1941, 
ce. 125, ss. 3, 45 c. 221, s. 2; 1945, c. 995, 5, 38’ 1949) cc 132, 1268 1 95Gmee 40) 
Sree CelLUCo ten acelOO 2 Calo sos 


Local Modification—Harnett: 1957, c. districts. The second 1955 amendment 
1139; Pitt: 1955, c. 709; Wake: 1955, c. added subsection (15). The third 1955 
192. amendment added subsection (16), and 


Editor’s Note.— the fourth 1955 amendment added sub- 


The first 1955 amendment, effective July 
1, 1955, rewrote subsection (1) so as to 
extempt property of rural fire protection 


section (17). As the rest of the section was 
not changed, only subsections (1) and (15) 
to) (17)warevset) out. 


SoZ 
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ARTICLE 18. 
Personal Property—W here and in Whose Name Listed. 


§ 105-302. Place for listing tangible personal property. — (lH 
cept as otherwise provided in this section, all tangible personal property and 
polls shall be listed in the township in which the owner thereof has his residence. 
For purposes of this section the residence of a person who has two or more 
places in which he occasionally dwells shall be the place at which he resided for 
the longest period of time during the year preceding the date as of which prop- 
erty is assessed; provided, that household and kitchen furniture and other tangi- 
ble personal property kept or used in connection with any temporary or seasonal 
residence, either owned or leased by the owner of such personal property, shall be 
listed in the township in which such temporary or seasonal residence is located, 
and all such property kept or used in connection with any rental real estate shall 
be listed in the township where such rental real estate is located. The residence 
of a corporation, partnership or unincorporated association, domestic or foreign, 
shall be the place of its principal office in this State, and if a corporation, partner- 
ship or unincorporated association has no principal office in this State, its tangible 
personal property may be listed at any place at which said property is situated 
provided said property has a taxable situs within the State. 

(4) Subject to the provisions of subsection (2) of this section, tangible per- 
sonal property shall be listed in the township in which such property is situated, 
rather than in the township in which the owner resides, if the owner or person 
having control thereof hires or occupies a store, mill, dockyard, piling ground, 
place for the sale of property, shop, office, mine, farm, place for storage, manu- 
factory or warehouse therein for use in connection with such property. Property 
stored in public warehouses and merchandise in the possession of a consignee or 
broker shall be regarded as falling within the provisions of this subsection. When 
tangible personal property, which may be used by the public generally or which is 
used to sell or vend merchandise to the public, is placed at or on a location out- 
side of the township in which the owner or lessor has his residence, such tangible 
personal property shall be listed for taxation in the township where located. 

(1951, .¢. 1102,-s. 1; 1955, c. 1012, ss. 2, 3.) 

Local Modification.—Caswell: 1951, c. subsection (1). The 1955 amendment, ef- 
728: Orange: 1951, c. 728; Person: 1951, fective July 1, 1955, made changes in sub- 


Canes: sections (1) and (4). As only these two 
Editor’s Note.— subsections were changed, the rest of the 
The 1951 amendment inserted the pro- section is not set out. 


viso at the end of the second sentence of 


ARTICLE 19. 
What the Tax List Shall Contain and Miscellaneous Matters Affecting Listing. 


§ 105-306. What the tax list shall contain. 

(8) The amount and value of all machinery and fixtures. 

(9) A special description of any improvements, having a value in excess of 
one hundred dollars ($100.00), which have been begun, erected, damaged or de- 
stroyed since the time of the last assessment of such property. 

(10) A list of horses, mules, cattle, hogs, sheep, goats, and other livestock, 
poultry, fowls, and dogs, with the number and value of each class shown sep- 
arately. 

(11) The number of open female dogs and the number of other dogs. 

(12) The amount and value of farm machinery, farm utensils, farm tractors, 
tractor-operated machinery, dairy equipment, sawmills, power mowers, garden 
tractors, portable irrigation equipment, wagons, and other vehicles. 

(13) The amount and value of household and kitchen furniture, libraries, 


YeSes 3535 


§ 105-307 GENERAL STATUTES OF NortH CAROLINA § 105-307 
ean instruments, tools of mechanics, wearing apparel, and provisions of all 
inds. 

(14) The amount and value of merchandise, manufactured goods, or goods in 
the process of manufacture. This subdivision is intended to include all tangible 
personal property whatever held for the purpose of sale or exchange or held for 
use in the business of the taxpayer. 

(15) The amount and value of all office furniture, fixtures and equipment. 

(16) The number and value of all motor vehicles, tractors, trailers, bicycles, 
flying machines, pleasure boats of any and all kinds, and their appliances. 

(17) The number and value of all seines, nets, fishing tackle, boats, barges, 
schooners, vessels, and all other floating property. 

(18) The number and value of billboards and signboards and the value of other 
property used in outdoor advertising. 

(19) The number and value of radios, phonographs, television sets, musical 
instruments, and home electrical, gas, and mechanical appliances. 

(20) The value of plated or silverware, clocks, watches, firearms and jewelry. 

(21) The amount and value of all cotton, tobacco or other farm products 
owned by the original producer, or held by the original producer in any public 
warehouse and represented by warehouse receipts, or held by the original pro- 
ducer for any co-operative marketing or grower’s association, together with a 
statement of the amount of any advance against said products: Provided, the 
same need not be listed if grown in the preceding year, and shall not be subject 
to taxation for the year following the year in which grown, but shall be listed 
and taxed for any year thereafter. 

(22) The amount and value of all other cotton, tobacco or other farm products. 

(23) The amount and value of all fertilizer and fertilizer materials. 

(24) The value and a description of all other property whatever, not especially 
exempted by law. 

(25) An itemized list of any type of personal property when such itemization 
is required by the list taker or supervisor. 

(26) The oath of the taxpayer hereinafter set forth. 
1941 cuZ2 1s 1 O53,.2cu9/0NsS1O tel GoD nC. ony) 


(1939, c. 310, s. 900; 


Local Modification. — Forsyth: 1951, c. 
331. 

Editor’s Note.— 

The 1953 amendment repealed former 
subsections (8) and (27), and renumbered 
the remaining subsections. The 1955 
amendment, effective July 1, 1955, made 


(7) was not affected by the amendments 
that portion is not set out. 

Cited in Alexander v. Grove Stone & 
Sand Gon 237 Na Caesiaw4NSe Eee odmoss 
(1953); as to subsections (6), (7), (8) and 
(24), in Bragg Investment Co. v. Cum- 
berland County, 245 N. C, 492, 96 S. E. 


changes in subsections (10), (12) and (19). (2d) 341 (1957). 


As the section down through subsection 


§ 105-307. Duty to list; penalty for failure.—It shall be the duty of 
every person, firm or corporation, in whose name any property or poll is to be 
listed under the terms of this subchapter, to list said property or poll with the 
proper list taker or the supervisor, within the time allowed by law, on a list set- 
ting forth the information required by this subchapter. In addition to all other 
penalties prescribed by law, any person, firm or corporation whose duty it shall 
be to list any poll or property, real or personal, who wilfully fails or refuses to 
list the same within the time allowed by law, or who removes or conceals prop- 
erty for the purpose of evading taxation, shall be guilty of a misdemeanor punish- 
able by a fine not to exceed fifty dollars ($50.00) or imprisonment not to exceed 
thirty days; and any person, firm or corporation aiding or abetting the removal 
or concealment of property for the purpose of evading taxation shall be guilty 
of a misdemeanor punishable by a fine not to exceed fifty dollars ($50.00) or im- 
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prisonment not to exceed thirty days. The failure to list shall be prima facie evi- 
dence that such failure was willful. (1939, c. 310, s. 901; 1957, c. 848.) 

Editor’s Note.— The 1957 amendment Cited in Brown v. Allen, 244 U. S. 443, 
rewrote this section. 1S Sy Ge Bits ZS GI)))- 


§ 105-308. Oath of the taxpayer. 


Local Modification.—Forsyth: 1951, c. 
351. 


§ 105-309. Listing by agents. 
Local Modification.—Forsyth: 1951, c. 
Sods 


§ 105-310. Listing by mail. 
Local Modification.—Forsyth: 1951, c. 
3ouh 


§ 105-314.1: Repealed by Session Laws 1953, c. 970, s. 7. 


ARTICLE 20. 
Special Provisions Affecting Motor Vehicle Owners, Warehousemen, ete. 


§ 105-315. Information to be given by motor vehicle owners apply- 
ing for license tags.—Every motor vehicle owner applying to the State Depart- 
ment of Motor Vehicles for motor vehicle license tags shall specify in the appli- 
cation the county in which each such motor vehicle is subject to ad valorem taxa- 
tion. If any such vehicle is not subject to ad valorem taxation in any county of 
this State, such fact, with the reason therefor, shall be stated in the application. 
No State license tags shall be issued to any applicant until the requirements of 
this subdivision have been met. The Commissioner of Motor Vehicles shall, up- 
on request from any county, send to the supervisor of such county a list of motor 
vehicles subject to ad valorem taxation in such county as shown by the Commis- 
sioner’s records of applications filed during the year preceding the day as of 
which property is to be assessed, and shall charge the county the actual cost in- 
curred by the Commissioner in the preparation of said list, said amount to be 
used by the Commissioner as compensation for the preparation of said list. 
(1939567 310,45.) 1000 1941) c°36,s.4; 1955;%0.98. } 

Editor’s Note—The 1955 amendment, aration of said list” for the words “sum of 
effective July 1, 1955, substituted in the thirty cents per hundred names for the 
last sentence the words “actual cost in- same.” 
curred by the Commissioner in the prep- 


§ 105-316. Warehouses and co-operative growers’ or marketing 
associations to furnish lists.—(1) Every warehouse company or corporation 
and every growers’ or marketing association receiving for storage cotton, tobacco 
or other products, commodities or property, and issuing warehouse receipts for 
same, shall, on the day as of which property is assessed, furnish to the supervisor 
of the county in which such property is stored a full and complete list of all per- 
sons, corporations, partnerships, firms or associations for whom such property 
is stored, except in cases in which farm produce is stored for its original producer 
who is a resident of another county in this State, together with the amount of 
such property stored for each owner and the amount advanced against such prop- 
erty by the warehouse or association. In all cases in which farm produce is 
stored for its original producer, who is a resident of another county in this State, 
the names of such producers shall be sent to the supervisors of the respective 
counties in which such producers reside, together with the amount of such pro- 
duce stored for them and the amount advanced against such produce by the ware- 
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house or association. The provisions of this section do not apply to cotton which 
is exempt from taxation under G. S. 105-297(15). 
(255, Co eL0G9. screZ..) 


Editor’s Note.— The 1955 amendment As subsection (2) was not changed, it is 
added the last sentence of subsection (1). not set out. 
§ 105-317. Reports by consignees and brokers. 


The provisions of this section do not apply to cotton which is exempt from 
taxation under G. S. 105-297(15). (1939,'c. 310)s, 1002; 1955, c. 1069stsarga) 


Editor’s Note.— The 1955 amendment _ this section. As the rest of the section was 
added the above sentence at the end of not changed it is not set out. 


§ 105-318: Repealed by Session Laws 1953, c. 970, s. 8. 
§ 105-319: Transferred to § 14-401.7 by Session Laws 1953, c. 970, s. 9. 


ARTICLE? 21: 
Procedure Subsequent to the Close of the Tax Listing Period. 


§ 105-323. Making up the tax records. 


Local Modification.—Guilford: 1953, c. 
6IOSSamls 


§ 105-324. Tax receipts and stubs. 


Local Modification.—Guilford: 1953, c. 195%, c. 482; city of Charlotte, as to para- 
690, s. 2; Mecklenburg, as to paragraph graph (e): 1955, c. 897. 
(Q)EEI950,1C 100 ie aitthwasmtOnpahae tapi (ey 


§ 105-327. County board of equalization and review. 


Local Modification.—Alamance, as to _ tion (5): 1957, c. 271; Lincoln, Nash, Per- 
subsection (5): 1957, c. 450; Beaufort, as son, Warren and Wilkes, as to subsec- 
to. subséction’.(5)3 195%) c. 28 8Cabarrusm tone 1(7)-1(d) 291955," ca1008, 

Edgecombe, Guilford, Lee, as to subsec- 


§ 105-331. Discovery and assessment of property not listed during 
the regular listing period. 


Stated in Rand v. Wilson County, 243 
N. C. 43, 89 S. E. (2d) 779 (1955). 
ARTICUE @2z- 
Assessment Procedure of Cities and Towns. 


§ 105-333. Tax lists and assessment powers of cities and towns. 


Cited in Bowie v. West Jefferson, 231 N. 
CRAOSS Tao.) La (2d)es69N(1950)r 


§ 105-334. Cities and towns situated in more than one county. 


Local Modification. — Town of Whit- Stated in 3owie v. West Jefferson, 231 
akerc set 957, C131 te N: C, 408, 57 wo. He (2d) 369 (950); 
ARTICLE 23. 


Reports to the State Board of Assessment and Local Government Commission. 


§ 105-336. Clerks of cities and towns to furnish information. 
Cited in Brown v. Allen, 244 U. 8. 443, 
wey Se Ce Bor, Cai (Ua) 
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ARTICLE 24. 
Levy of Taxes and Penalties for Failure to Pay Taxes. 


§ 105-339. Levy of taxes. 

Cited in Holt v. May, 235 N. C. 46, 68 S. 
E. (2d) 775 (1952); Brown v. Allen, 244 
UG, SS, ZMBy Wer Se (ens stones Cait (Glare) 


§ 105-340. Date as of which lien attaches.—(a) The lien of taxes 
levied on property and polls listed pursuant to this subchapter shall attach to all 
real property of the taxpayer in the taxing unit as of the day as of which prop- 
erty is listed, regardless of the time at which liability for the tax may arise or the 
exact amount thereof be determined. All penalties, interest and costs allowed by 
law shall automatically be added to the amount of such lien and shall be re- 
garded as attaching at the same time as the lien for the principal amount of the 
taxes. 

(b) Taxes, interest, penalties and costs shall be a lien on personal property 
from and after levy or attachment and garnishment of such property; provided, 
however, that the lien of taxes levied on the stock of goods and fixtures of a whole- 
sale or retail merchant, as defined in Schedule FE of the Revenue Act, shall attach 
to such stock of goods and fixtures in the taxing unit as of the day of any removal 
or transfer or quitting business as set out in subsection (a) (1) and (2) of G. 
S. 105-385, regardless of the time at which liability for the tax may arise or the 
exact amount thereof be determined. All penalties, interest, and costs, allowed 
by law, shal! automatically be added to the amount of such lien and shall be re- 
garded as attaching at the same time as the lien for the principal amount of the 


faxecw(1969ac.. 310M, (140101957, o. 1414) s. 12) 


Editor’s Note.— 
The 1957 amendment rewrote this sec- 
tion. 


Sharpe, 236) Ni#C@ 35, 72) S29 (2d) a t09 
(1952). 
Cited in In re Cleveland, 146 F. Supp. 





Applied in National Surety Corp. v. 765 (1956). 


§ 105-341. Levy of poll tax. 

(4) For the purposes of this article members of the armed forces of the United 
States who are on active duty elsewhere than in the counties of their residence 
on January Ist of 1957 and on the 1st day of January in each year thereafter shall 
not be subject to the tax levied in subsection (1) of G. S. 105-341. (1939, c. 
310,-s. 1402: 1943, c. 3; 1957, c. 842.) 

Editor’s Note.— 

The 1957 amendment rewrote subsec- 
tion (4). As only this subsection was 
changed the rest of the section is not set 


§ 105-342. What veterans exempt from poll tax; World War vet- 
erans.—Any honorably discharged veteran of any of the wars of the United 
States, now a resident of, and subject to capitation or poll tax in this State, and 
who received injuries in the line of duty in the military service, whether com- 
pensable or not, and all such honorably discharged veterans that have been, or 
are now, receiving compensation from the federal government for disability of 
service connected origin, shall be conclusively considered and presumed as having 
physical infirmities sufficient to warrant exemption from the payment of the capi- 
tation or poll tax under article five, section one, of the Constitution of North 
Carolina: Provided, however, that with respect to veterans of the World War, 
this section and § 105-343 shall apply only to those who served not less than 
ninety days during the period between April sixth, one thousand nine hundred 
seventeen, and November eleventh, one thousand nine hundred eighteen, or to 
those of such veterans who served with the United States forces in Russia during 
the period between April sixth, one thousand nine hundred seventeen, and April 
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out. 
Cited in Brown v. Allen, 244 U. S. 443, 
73S) Cie 307437) i953): 
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first, one thousand nine hundred twenty: Provided further, that the provisions of 
this section shall also be applicable to veterans of World War II and to veterans 
of the Korean conflict similarly injured or similarly having physical infirmities, 
and the term “veterans of the Korean conflict,” as used in this section, means 
those persons serving in the armed forces of the United States at any time during 
the period beginning June 27, 1950, and ending on July 27, 1953. (1931, c. 193, 
Soe el OSD Ome) 
Editor’s Note.— The 1955 amendment 
added the last proviso. 


§ 105-345. Penalties and discounts for nonpayment of taxes. 


Local Modification.— 1955, c. 878; towns of Huntersville and 
Anson: 1957, c.. 134; Burke: 1953, c. 182; Matthews: 1955 c. 378; town of Pilot 


Catawba, as to subsection (6): 1953, c. Mountain: 1955, c. 441. 

434; Cleveland: 1951, c. 568; Davidson: Editor’s Note.— 

1951, c. 610; Borsyth: 1953, c. 229% Har= Delete subsection (8) in recompiled 
nett: 1957, c. 903; Mecklenburg: 1949, c. volume. 


BIE Ali), Wes AUSEE SSS. (e, aise IB Tia OST 
c. 531; Robeson:' 1953, c, 85; Union: 1951, 
c. 822; Washington: 1958, c. 681, and 1957, 
c. 574; city of Charlotte: 1955, c. 378: city 
of Concord: 1951, c. 289; city of Kings 
Mountain: 1951, c. 68; city of Shelby: 
1951, c. 568; city of Winston-Salem: 1953, 


Session Laws 1953, c. 109, which made 
this section applicable to Avery County, 
provided: “The board of county commis- 
sioners of Avery County and the govern- 
ing bodies of the municipalities therein 
shall not refund any penalties or interest 
heretofore collected with respect to the late 


c. 229; town of Davidson: 1953, c. 184; payment of ad valorem property taxes.” 


ARTICLE 25. 


Banks, Banking Associations, Trust Companies and Building and Loan 
Associations. 


§ 105-349.1,. Obtaining record of corporation.—The Commissioner of 
Revenue shall have power to require the Secretary of State, and it shall be the 
duty of the Secretary of State, to furnish monthly to the Commissioner a list of 
all domestic corporations incorporated or whose charters have been amended or 
which have been dissolved during the preceding month, and a list of all foreign 
corporations which have been domesticated, or whose charters have been 
amended, or which have been dissolved, or whose domestication has been with- 
drawn during the preceding month, both such lists to be in such detail as may be 
prescribed by the Commissioner. (1955, c. 1350, s. 11.) 

Editor’s Note.—The act inserting this 
section became effective July 1, 1955. 


ARTICLE 27. 
Collection and Foreclosure of Taxes. 


§ 105-374.1. Deputy tax collectors.—The governing bodies of munici- 
palities and the boards of commissioners of the several counties are hereby au- 
thorized to appoint, in their discretion, one or more deputy tax collectors to 
serve at the will of the appointing board and for such compensation and to give 
such bond as may be fixed by such board. Deputy tax collectors shall have au- 
thority to do and perform, under direction of the tax collector, any act which the 
tax collector himself might perform unless the scope of authority of the deputy 
tax collector is specifically limited by the appointing governing board. (1957, ¢. 


537.) 


§ 105-376. The tax lien and discharge thereof. 


Applied in National Surety Corp. v. Cited in In re Cleveland, 146 F. Supp. 
Sharpe, 236 N. C. 35, 72 §. E. (2d) 109 765 (1956). 


(1952). 
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§ 105-385. Remedies against personal property. 

(a) Time for.—Every official charged with the duty of collecting current or 
delinquent taxes, including deputy tax collectors appointed according to law, 
shall have power and authority to proceed against personal property as de- 
scribed in this section at any time after taxes are due and before the filing of a tax 
foreclosure complaint or docketing of a judgment for said taxes as provided 
herein: Provided, however, that between the listing date in any year and the 
following first Monday in October the collector may, under the conditions de- 
scribed in subdivisions (1) and (2), below, proceed against personal property by 
levy in order to collect taxes to become due on said first Monday in October 
following the listing date. 

(1) If between the listing date and the first Monday in October there is 
reasonable ground for believing that the taxpayer is about to remove 
his property from the taxing unit or transfer it to another person, the 
collector is authorized and empowered to levy on such property or any 
other personal property of said taxpayer, in the manner set out in sub- 
section (c), prior to the first Monday in October for the taxes to be- 
come due on that date. When collected under this procedure, the 
amount of taxes not yet determined shall be computed under the pro- 
visions of G. §. 105-378 and, with respect to the principal amount of 
the taxes only, shall be allowed the discount applicable under the pro- 
visions of G. S. 105-345 or any valid local act applicable in lieu of 
said section. 

(2) If the personal property subject to taxation is the stock of goods or fix- 
tures of a wholesale or retail merchant, as defined in Schedule F of 
the Revenue Act, and if the owner thereof shall at any time after the 
listing date, sell out his business or stock of goods or fixtures, or if he 
shall quit business, said owner, within thirty days after said transfer 
or termination of business, shall be required to pay both the unpaid 
taxes on said property for prior years, if any, and the taxes to be- 
come due on said property for the current year on the first Monday in 
October. Should neither the selling owner nor the purchaser, under 
the provisions of subsection (g), pay the taxes due, the collector is 
authorized and empowered to levy on such property or any other per- 
sonal property of the selling owner or of the purchaser, in the manner 
set out in subsection (c), prior to the first Monday in October for the 
taxes to become due on that date: Provided, the levy is made within 
sixty days after said transfer or termination of business. The collector 
may levy on such property or any other personal property of the sell- 
ing owner or of the purchaser at any time for taxes on said stock of 
goods or fixtures already due at the time of the transfer or termination 
of business. When collected under this procedure, the amount of taxes 
not yet determined shall be computed under the provisions of G. S. 
105-378 and, with respect to the principal amount of the taxes only, 
shall be allowed the discount applicable under the provisions of G. 8. 
105-345 or any valid local act applicable in lieu of said section. 

(b) Relation between Remedies against Personal Property and Remedies 
against Real Property——The collector may proceed against the personal prop- 
erty of the taxpayer, as herein provided, in his discretion; and he shall proceed 
against such property : 

(1) If directed so to do by the governing body; or 

(2) Upon demand by the taxpayer, mortgagee or other person holding a 
lien upon the real property of the taxpayer: Provided, that said tax- 
payer, mortgagee or other person making said demand shall furnish 
the collector with a written memorandum describing such personal 
property and stating where it can be found. 
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After the sale of a tax sale certificate, no person shall be allowed to attack the 
validity of the sale on the ground that the tax should have been procured from 
personal property; but this shall not be construed as prohibiting proceedings 
against personal property after said sale. 

(c) Levy upon Personal Property.—Subject to the provisions of this article 
governing the priority of the lien acquired, the following property may be levied 
upon and sold for failure to pay taxes: 

(1) Any personal property of the taxpayer, regardless of the time at which 
it was acquired and regardless of the existence or date of creation of 
mortgages or other liens thereon; 

(2) Any personal property transferred by the taxpayer to relatives of the 
taxpayer ; 

(3) Personal property in the hands of a receiver for the taxpayer and in such 
cases it shall not be necessary for the collector to apply for an order 
of the court directing payment or authorizing the levy, but said col- 
lector may proceed as if the property were not in the hands of a re- 
ceiver or in the custody of the law; 

(4) Personal property of a deceased taxpayer: Provided, the levy is made 
prior to final settlement of the estate; 

(5) Personal property transferred .by the taxpayer, after the taxes levied 
for were due, by any type of transfer other than those hereinbefore 
mentioned in this subsection and other than by bona fide sale for 
value: Provided, the levy is made within sixty days after such trans- 
tel: 

(6) The stock of goods and fixtures of a wholesale or retail merchant, 
as defined in Schedule F, of the Revenue Act, in the hands of a pur- 
chaser thereof when the taxes on said property remain unpaid thirty 
days after the date of the sale or transfer: Provided, the levy is made 
within sixty days after such sale or transfer. 

The levy and sale (including both levy and sale fees) shall be governed by the 
laws regulating levy and sale under execution: Provided, that it shall not be nec- 
essary for said levy to be made or said sale to be conducted by the sheriff, and the 
collector or any duly appointed deputy collector, is hereby given the same author- 
ity as the sheriff to make said levy and conduct said sale. Provided, further, that 
upon authorization of the board of county commissioners or governing body of 
the municipality, the tax collector may direct an execution against personal prop- 
erty for taxes to the sheriff or any peace officer, including township constables 
and, in the case of municipal taxes, municipal policemen, and in such event the 
officer to whom such execution is directed may proceed to levy upon and sell the 
personal property of the taxpayer in the same manner and with the same powers 
and authority as normally exercised by sheriffs in levying upon and selling per- 
sonal property under execution. Levy and sale fees, plus actual advertising costs, 
shall be added to and collected in the same manner as the taxes. The advertising 
costs, when collected, shall be used to reimburse the taxing unit, which shall ad- 
vance the cost of said advertising ; and the levy and sale fees, when collected, shall 
be treated in the same manner as other fees collected by said official. 

(d) Attachment and Garnishment.—Subject to the provisions of this article 
governing the priority of rights acquired, the collector may attach wages or other 
compensation, rents, bank deposits, the proceeds of property subject to levy and 
sale, or other property incapable of manual delivery: Provided, the same belongs 
to the taxpayer or has been transferred to another under circumstances which 
would permit it to be levied upon if it were tangible, or is due to the taxpayer or 
may become due to him within the calendar year; and the person owing same or 
having same in his possession shall become liable for the taxes to the extent of 
the amount he owes or has in his possession: Provided, that not more than ten 
per cent of wages or other compensation for personal services shall be liable to 
attachment and garnishment for failure to pay taxes. 
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To proceed under this subsection, the collector shall serve or cause to be served 
upon the taxpayer and the person owing or having in his possession the wages, 
rents, debts or other things sought to be attached, a notice showing at least: 


(1) The name of the taxpayer ; 


(2) The amount of the taxes, penalties and costs (including the fees allowed 
by this subsection) and year or years for which such taxes were 
levied ; 


(3) The name of the taxing unit or units by which such taxes were levied ; 
(4) A brief description of the thing sought to be attached; and 


(5) A statement that the person served has the right to appear, within ten 
days after service, before some designated justice of the peace or (if 
the amount is beyond the jurisdiction of a justice of the peace) the 
superior court in the county in which the taxing unit lies, and show 
cause why he should not be compelled to pay said taxes, penalties and 
costs. 


Notices concerning two or more taxpayers may be combined if they are to be 
served upon the same person, but in such case the taxes, penalties and costs 
charged against each taxpayer must be set forth separately. 


A copy of each notice shall be retained by the collector and a copy shall be filed, 
not later than the first business day following the day of service, with the justice 
or court before which the notice is returnable, together with a notation of service. 
Upon entry of judgment, by default or after appearance and hearing, in favor of 
the taxing unit, the person so served shall become liable for the taxes, penalties 
and costs: Provided, that payment shall not be required from amounts which are 
to become due to the taxpayer until they actually become due. 


The fee for serving said notice shall be fixed by the governing body of the tax- 
ing unit. The justice’s fee shall be fixed by the board of county commissioners, 
but no justice’s fees shall be charged except in cases in which judgment is actually 
entered. Costs in the superior court shall be the same as in other proceedings 
therein. Fees and costs shall be added to and collected as part of the taxes: Pro- 
vided, that if judgment is rendered against the taxing unit such costs and fees 
shall be paid by the taxing unit. All fees collected by officers shall be disposed of 
in the same manner as other fees collected by such officers. 


(e) Employees of State and Its Subdivisions. — Tax collectors may proceed 
against the wages, salary or other compensation of officials and employees of this 
State and its agencies and instrumentalities and officials and employees of politi- 
cal subdivisions of this State and their agencies and instrumentalities in the man- 
ner provided by subsection (d) of this section. In case the taxpayer is an em- 
ployee of the State, the notice shall be served upon such employee and upon 
the head or chief officer of the department, agency, instrumentality or institution 
by which the taxpayer is employed. In case the taxpayer is an employee of a 
political subdivision of the state, the notice shall be served upon the taxpayer and 
upon the officer charged with making up the payrolls of the political subdivision 
by which the taxpayer is employed. If judgment is rendered against the tax- 
payer, either upon default or after a hearing, a copy of such judgment shall be 
forwarded by the collector to the officer upon whom the notice of garnishment was 
served, and such officer shall thereafter, subject to the limitation in amount set out 
in subsection (d) of this section, make deductions from the salary or wages due 
or to become due the taxpayer and remit same to the tax collector of the taxing 
unit which caused the notice to be served, until the tax, penalty, interest and costs 
allowed by law are fully paid. Such deductions and remittances shall, pro tante. 
constitute a satisfaction of the salary or wages due the taxpayer. 


(f) Lists of Employees—Any person, firm or corporation who shall, after 
written demand therefor, refuse to give the tax collector or tax supervisor a list 
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of all employees of such person, firm or corporation who may be liable for taxes, 
shall be guilty of a misdemeanor. 

(g) Personal Liability of Purchasers of Stocks of Goods or Fixtures.—If any 
wholesale or retail merchant, as defined in Schedule EK of the Revenue Act, shall 
sell out his business or stock of goods or fixtures or shall quit business, he shall 
be required to notify the tax supervisor of that fact within thirty days after the 
date he sells out his business or stock of goods or fixtures, or quits business. ‘The 
successor in business of said wholesale or retail merchant shall be required to 
withhold sufficient of the purchase money to cover the amount of taxes made a 
lien upon such stock of goods or fixtures under the provisions of G. S. 105-340 
(b) until such time as the former owner or seller shall produce a receipt from the 
tax collector showing that the taxes have been paid, or a certificate that no taxes 
are due. If the transfer or termination of business occurs before taxes for the 
current year have been determined, the amount of taxes due and included in said 
lien shall be computed under the provisions of G. S. 105-378 and, with respect 
to the principal amount of the taxes only, shall be allowed the discount appli- 
cable under the provisions of G. §. 105-345 or any valid local act applicable in 
lieu of said section. If the purchaser of a business or stock of goods or fixtures 
shall fail to withhold purchase mcney as provided above, and the tax shall be un- 
paid after the thirty-day period allowed, he shall be personally liable for the pay- 
ment of the taxes on such property; provided, nothing herein shall be construed 
as limiting the tax collector’s remedies set out in subsections (a) through (f) of 
this ‘section. (1939, c. 310, s. 17135: 1951)%c; 1141, 1s. 1591955; cem i263 meicers 
1957, c. 1414, ss, 2-4.) 
section (d). And the second 1955 amend- 


Local Modification.—Session Laws 1951, 
c. 128, provides that this section as modi- 
fied therein “shall apply to Anson county 
and to Wake county and the municipalities 
therein.” 

Editor's Note.—The 
rewrote subsection (e). 

The first 1955 amendment, effective July 


1951 amendment 


ment, effective the same date made 
changes in the second paragraph of sub- 
section (c). 

The 1957 amendment rewrote subsec- 
tion (a), added subdivision (6) to the first 
paragraph of subsection (c) and added 
subsection (g). 


1, 1955, rewrote the last paragraph of sub- 


§ 105-386. Collection of taxes outside the taxing unit.—lIf a taxpayer 
has no property in the taxing unit to which the taxes are due, but does have prop- 
erty in some other unit, or if the taxpayer has removed from the taxing unit in 
which the taxes are due and has left no property there and is known to be in some 
other unit in this State, it shall be the duty of the collector to send a copy of the 
tax receipt, with a certificate stating that such taxes are unpaid, to the collector 
of the unit in which such property is located or in which such taxpayer is known 
to be. Such receipt and certificate shall have the force and effect of a tax list of 
his own unit in the hands of the collector receiving it, and it shall be the duty of 
such collector to proceed immediately to collect such taxes by any means by which 
he could lawfully collect taxes of his own unit. The collector receiving such re- 
ceipt and certificate shall report, within thirty days after such receipt, to the col- 
lector who sent the same, either that he has collected the same or is unable to col- 
lect the same by any lawful means or that he has begun proceedings for the collec- 
tion of same. In acting on such receipt and certificate the receiving collector 
shall, in addition to collecting the amount of taxes certified as due, also collect a 
fee equal to ten per centum (10%) of the amount of taxes actually collected. All 
collections made under this section shall be remitted to the unit levying the tax 
within five days after such collection, but the collector making collection shall re- 
tain the prescribed collection fee for his personal use. All reports under this sec- 
tion, reporting that the tax is uncollectible, shall be under oath and shall state 
that the collector has used due diligence and is unable to collect said taxes by 
levy, garnishment or otherwise. Upon failure to make such sworn report the 
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collector receiving such receipt and certificate shall be liable on his bond for such 
taxes. 

(1955 2c 909:) 

Editor’s Note.—The 1955 amendment, 


paragraph. As the second paragraph was 
effective July 1, 1955, rewrote the first 


not changed it is not set out. 


§ 105-387. Sales of tax liens on real property for failure to pay 
taxes. 

(b) Date of Sale; Effect of Delay.—The county and district sale shall be held 
on the first Monday, and the city sale on the second Monday, in May or in any 
of the four succeeding months. Failure to hold said sale within the time pre- 
scribed shall not affect the validity of the taxes or the tax liens, nor shall it affect 
the validity of the sale when thereafter held. All sales held shall begin, in the 
case of county and district taxes, on the first Monday of the month and, in the case 
of city taxes, on the second Monday in the month: Provided, that where county 
and city taxes are collected by the same collector, the sale may be held on either 
of said Mondays; provided further, any sale herein provided for may be held on 
the Tuesday following the Monday herein provided for when said Monday is a 





legal holiday. 


No sale shall be delayed or restrained by order of any court of this State. 


(1955, c. 993.) 


Editor’s Note. — The 1955 amendment 
added the last proviso to the first para- 
graph of subsection (b). As the rest of the 
section was not changed only subsection 
(bieiceserOut, 


§ 105-388. Certificates of sale. 


Tax Lien Certificates Held Insufficient 
to Make Out Prima Facie Case in Action 
to Foreclose Lien.—Where, in a county’s 
action to foreclose tax lien certificates, the 
introduction in evidence by the county of 
the tax lien certificates for the years in 
question with tax certificates attached on 
one hundred fifty acres of land outstand- 
ing in the name of a certain person, but 
without evidence that the hundred and 
fifty acre tract listed in the name of such 


Cited in Eason v. Spence, 232 N. C. 579, 
61 S. E. (2d) 717 (1950); Boone v. Spar- 
row, 235 N. C. 396, 70 S. E. (2d) 204 
(1952). 


person and referred to in the tax lien cer- 
tificates was the same land as that de- 
scribed in the deed executed to defendants 
by another, it was held insufficient to 
make out a prima facie case to sell the 
land of the defendants. Hyde County v. 
Bridgman, 238 N. C. 247, 77 S. E. (2d) 
628 (1953). 

Cited in Boone v. Sparrow, 235 N. C. 
396, 70.S. E. (2d) 204 (1952). 


§ 105-391, Foreclosure of tax liens by action in nature of action to 


foreclose a mortgage. 
(e) Parties; 
owner, all other taxing units having tax 


no deficiency 


Summons.—The listing taxpayer and spouse, if any, the current 
liens, all other lien-holders of record, and 
all persons who would be entitled to be made parties to a court action 


(in which 


judgment is sought) to foreclose a mortgage on such property, 
shall be made parties and served with summons 1n 


the manner provided by § 


1-89: Provided, that service by publication may be begun at any time within 
two years after the issuance of the original summons and that time within which 
to serve summons may be extended as provided by § 1-95. 


The fact that the listing taxpayer or any other defendant is a minor, is incom- 


petent or is under any other disability 
sale or the foreclosure of the tax lien; 


shall not prevent or delay the collector’s 
and all such defendants shall be made de- 


fendants and served with summons in the same manner as in other civil actions. 


Persons who have disappeared or cannot 


be located and persons whose names 


and whereabouts are unknown, and all possible heirs or assignees of stich persons 
may be served by publication ; and such person, their heirs and assignees may be 
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designated by general description or by fictitious names in such action. It is 
hereby declared that service of summons by publication against such persons, in 
the manner provided by law, shall be as valid in all respects as such service 
against known persons who are nonresidents of this State. 


(k) Costs——Subject to the provisions of this subsection, costs may be taxed 
in any action brought under this section in the same manner as in other civil ac- 
tions. Upon collection of said costs, either upon redemption or upon payment of 
the purchase price at foreclosure sale, the fees allowed officers shall be paid to 
those entitled to receive the same: Provided, that no process tax for the use of 
the State shall be levied or collected in tax foreclosure actions, and, where the 
plaintiff 1s a taxing unit, no prosecution bond shall be required in such actions. 


The word “costs” as used in this section shall be construed to include one rea- 
sonable attorney’s fee for the plaintiff in such amount as the court shall, in its dis- 
cretion, determine and allow: Provided, that the governing body of any taxing 
unit may, in its discretion, pay a smaller or greater sum to its attorney as a suit 
fee, and said governing body may, in its discretion, allow a reasonabie Commission 
to its attorney on delinquent taxes collected by him after said taxes have been 
placed in his hands; or said governing body may arrange with its attorney for the 
handling of tax suits on a salary basis or make such other reasonable agreement 
with its attorney or attorneys as said governing body may approve; and any ar- 
rangement made may provide that attorneys’ fees collected as costs be collected 
for the use of the taxing unit; and provided further, that when any taxing unit is 
made a party defendant in a tax foreclosure action and files answer therein, there 
may be included in the costs an attorney’s fee for said defendant in such amount 
as the court shall, in its discretion, determine and allow. 


In any action in which real property is actually sold after judgment, costs shall 
include a commissioner’s fee to be fixed by the court, not exceeding five per 
centum of the purchase price; and in case of redemption between the date of sale 
and judgment of confirmation, said fee shall be added to the amount otherwise 
necessary for redemption. In case more than one sale is made of the same prop- 
erty in any action, the commissioner’s fee may be based on the highest amount 
bid, but said commissioner shall not be allowed a separate fee for each such sale. 
The governing body of any plaintiff unit may request the court to appoint as com- 
missioner a salaried official, attorney or employee of the unit and, if such appoint- 
ment is made, may require that such commissioner’s fees, when collected, be paid 
to plaintiff unit for use as it may direct. 


(n) Advertisement of Sale—The sale shall be advertised, and all necessary re- 
sales shall be advertised, in the manner provided by Article 29A of Chapter 1 or 
by such statute as may be enacted in substitution therefor. 


(q) Exceptions and Increased Bids.—At any ume within ten days after the 
filing of said report of sale any person having an interest in the property may 
file exceptions to said report, and at any time within said period an increased 
bid may be filed in the amount specified by and subject to the provisions (other 
than provisions in conflict herewith) of Article 20A of Chapter 1, or to the pro- 


visions (other than provisions in conflict herewith) of any law enacted in sub- 
stitution for said section. 


(v) Resale of Property Purchased by Taxing Units.—Property purchased at 
tax foreclosure sale by a taxing unit may be resold at any time for such price as 
the governing body may approve. Such resales shall be conducted in the manner 
provided by law for sales of other property of the various taxing units: Pro- 
vided, that a city or county may, in the discretion of its governing body, resell such 
property to former owner or other person formerly having an interest in said 
property, at private sale, for an amount not less than its interest therein, if it holds 
said property as sole owner, or for an amount not less than the total interests of all 
taxing units (other than assessments due the city holding title), if it holds said 
property for the benefit of all such units. (1939, c. 310, s. 1719; 1945, ¢. 635 ; 
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LOA pent 65.10) 4 5.195156C230095.1; c) 1036, s::13.1953,<, 176,065 2-41955ec 


908. ) 


Local Modification.—Martin, as to sub- 
Section (ic)= 1955..¢c; 792: 

Editor’s Note.— 

The first 1951 amendment inserted the 
words “or county” near the beginning of 
the proviso in subsection (v). The second 
1951 amendment substituted “Article 29A 
of Chapter 7” for “§§ 1-327, 1-328” in line 
two of subsection (n) and for “§ 45-28” in 
line five of subsection (q). 

The 1953 amendment, effective July 1, 
1953, inserted in the first paragraph of sub- 
section (e) the words “time within which 
to serve summons may be extended” in 
leu of the words “alias and pluries sum- 
nionses may be issued.” 


The 1955 amendment, effective July 1, 
1955, rewrote the first two paragraphs of 
subsection (k). 

As only subsections (e), (k), (n), (q) 
and (v) were affected by the amendments 
the rest of the section is not set out. 

For brief comment on the 1951 amend- 
ments, see 29 N. C. Law Rev. 376. 

For brief comment on the 1953 amend- 
ment, see 31 N. C. Law Rev. 389. 

A suit for the foreclosure of tax liens is 
a civil action, and not a special proceeding. 
This is made plain by the specific declara- 
tion of this section that “the foreclosure 
action shall be an action in superior court. 
in the county in which the land is situated, 
in the nature of an action to foreclose a 
mortgage.” Chappell v. Stallings, 237 N. 
©. 213, 74S. E. (2d) 624 (1953). 

There are two distinct alternate methods 
provided by statute for the foreclosure cf 
a tax sale certificate or the lien evidenced 
thereby: 1. After the land has been sold 
by the sheriff an. a certificate of sale has 
been issued, the purchaser may institute an 
action to foreclose the lien evidenced by 
the certificate. This section provides the 
regulations and procedure respecting an 
action instituted pursuant to this method. 
2. Under § 105-392 the taxing unit may file 
in the office of the clerk of the superior 
court a sheriff’s certificate of sale of land 
to satisfy taxes. Thereupon, the clerk 
must docket the certificate upon his judg- 
ment docket. It then has the full force 
and etfect of a judgment, and execution 
may issue thereon against the property of 
the tax debtor. Boone v. Sparrow, 235 
NEGO Om Samm (od) 204s (61952). 

Tax Sale of Land Owned by Minors.— 
A judgment decreeing foreclosure and or- 
dering sale of land for taxes was not void 
on the ground that three of the defendants 
were minors where the court upon learn- 


ing of such fact appointed a guardian ad 
litem for the minors who filed an answer 
prior to the date of the tax sale. Franklin 
County v. Jones, 245 N. C. 272, 95 S. E. 
(2d) 863 (1957). 

Continuance of Sale—A continuance of 
a sale for a six-day period instead of from 
day to day of six-day period did not ren- 
der the tax sale void. Franklin County v. 
Jones, e¢5-N. Co 872) 9579S be Cd) 863 
(1957). 

Inadequacy of Purchase Price—A tax 
sale confirmed by the court was not ren- 
dered void by a finding five years later 
that the purchase price was unjust and in- 
adequate. Franklin County v. Jones, 245 
N2C272; 95 See. (2d) $63 (1957). 

Effect of Failure of Owners to List 
Property for Taxes.—The jurisdiction of 
the superior court to determine the liabil- 
ity of the land for taxes was not defeated 
by a finding that the owners—defendants 
in the action—had not listed the property 
for taxes. Franklin County v. Jones, 245 
NC. (272,°95) S: EB. (2d) $63 "1957), 

The owner’s right of redemption is rec- 
ognized in express terms three times in 
this section. The owner has the right to re- 
deem his land from the lien of unpaid 
taxes by paying the taxes with accrued in- 
terest, penalties and costs, and the court 
costs at any time before the entry of a 
valid judgment in a tax foreclosure action 
confirming the judicial sale of the land for 
the satisfaction of the lien. Chappell v. 
Dballinss. 23 ene Cuzionuvt asa EemCod\NG24 
(1953). 

Service of process by publication is in 
derogation of the common law and every 
statutory prerequisite must be observed. 
Board of Com’rs v. Bumpass, 233 N. C. 
190) 630 Ha(2d)ril445 (lose 

The provision of this section permitting 
persons who have disappeared, who cannot 
be located, or whose names and where- 
abouts are unknown, to be served by pub- 
lication under a fictitious name or by desig- 
nation as heirs and assigns, is protective 
in nature and may not be used as a subter- 
fuge to excuse failure to serve process on 
those wnose names can be discovered by 
the exercise of due diligence. Wilmington 
vouMerrick meat N.C, 297, 56 oy Ite (2d) 
643 (1949) 

When Exceptions to Be Filed under 
Subsections (p), (q) and (r).—It is mani- 
fest that subsections (p), (q) and (r) re- 
quire a person having an interest in the 
property involved in a tax foreclosure ac- 
tion file exceptions to the report of a par- 


365 


§ 105-391.1 


ticular sale and to appeal from an adverse 
ruling on such exceptions when, and only 
when, his exceptions challenge the valid- 
ity of the steps taken by the commissioner 
in conducting the particular sale, or the 
fairness of the particular sale in respect to 
price or other factors to the parties con- 
cerned. Chappell v. Stallings, 237 N. C. 
Py, HAS, 18, (2G) Ges (Gis) 
Subsections (p), (q) and (r) do not ap- 
ply to objections which are addressed to 
the validity of the judgment of sale itself. 
In consequence, a person having an inter- 
est in the property invoived in a tax fore- 
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closure action does not lose the benefit of 
an aptly taken objection to the validity of 
the judgment of sale by failing to file ex- 
ceptions to the report of a particular sale 
made under it, or by failing to take a spe- 
cific appeal from an order confirming such 
particular sale. A proper legal objection to 
the validity of a judgment of sale in and 
of itself puts in issue the validity of all 
proceedings under it. Chappell v. Stall- 
ings, 237 N. C. 213, 74 S. E. (2d) 624 
(1953). 

Cited in Quevedo v. Deans, 234 N. C. 
CLS MGS Om C2) eewom Glows) ™ 


§ 105-391.1. Validation of sales and resales held pursuant to § 105- 


391.—All sales or resales heretofore held pursuant to G. S. 105-391 where the 
advertisement was in accordance with G. S. 1-327 and 1-328, as provided by such 
sections prior to their repeal, are validated to the same extent as 1f such advertise- 
ment were in accordance with Article 29A of Chapter 1 of the General Statutes, 
and all such sales, where the provisions of G. S. 45-28 as to resales, as provided by 
such section prior to its repeal, were followed, are validated to the same extent as 
if the resale procedure provided for in Article 29A of Chapter 1 of the General 
Statutes had been followed. (1951, c. 1036, s. 2.) 


Editor’s Note.—Section 2% of the act 
inserting the above section provides: “The 
provisions of this act validating and rati- 
fying sales heretofore made shall not apply 


to any case now pending where an attack 
is being made on sales heretofore made 
because of the failure to properly adver- 
tise such sales.” 


§ 105-391.2. Validation of reconveyances of tax foreclosed prop- 
erty by county boards of commissioners.—The action of county boards of 
commissioners in heretofore reconveying tax foreclosed property by private sale 
to the former owners or other interested parties for amounts not less than such 
counties’ interest therein is hereby ratified, confirmed and validated. (1951, c. 


300, s. 2.) 


§ 105-392. Alternative method of foreclosure.—(a) Docketing Taxes 
as a Judgment—In lieu of following the procedure set forth in § 105-391, the 
governing body of any taxing unit may order the collecting official to file, not less 
than six months or more than two years (four years as to taxes of the principal 
amount of five dollars or less) following the collector’s sale of certificates, with 
the clerk of superior court a certificate showing the name of the taxpayer listing 
the real estate on which such taxes are a lien, together with the amount of taxes, 
interest, penalties and costs which are a lien thereon, the year for which such 
taxes are due, and a description of such real property sufficient to permit its 
identification by parol testimony. The clerk of superior court shall enter said cer- 
tificate in a special book entitled “Tax Judgment Docket for Taxes for the Year 
Se SN RTE: ” and shall index the same therein in the name of the listing tax- 
payer: Provided that the clerk of the superior court may enter said certificate in 
a special continuing book or books entitled “Tax Judgment Docket for taxes for 
thes VeatS: DECtAIN OMe tem seers «ci oi ” and index the same in the general judgment 


index in the name of the listing taxpayer or taxpayers. Immediately upon said — 


docketing and indexing, said taxes, interest, penalties and costs shall constitute 


a valid judgment against said property, with the priority hereinbefore provided 
for tax liens, which said judgment, except as herein expressly provided, shall 
have the same force and effect as a duly rendered judgment of the superior court 
directing sale of said property for the satisfaction of the tax lien, and which judg- 
ment shall bear interest at the rate of six per cent per annum. The clerk shall be 


allowed fifty cents per certificate for such docketing and indexing, payable when — 
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such taxes are collected or such property is sold, and shall account for said fees in 
the same manner as other fees of his office are accounted for: Provided, that the 
governing body of any county, if said clerk is on salary, or said clerk, if he is on 
fees or salary plus fees, may require such fees to be advanced by the taxing unit. 

The collecting official filing said certificate shall, at least two weeks prior to the 
docketing of said judgment, send a registered or certified letter or by letter 
sent by certified mail to the listing taxpayer, at his last known address, stating 
that the judgment will be docketed and that execution will issue thereon 
in the manner provided by law. However, receipt of said letter by said listing 
taxpayer, or receipt of actual notice of the proceeding by said taxpayer or any 
other interested person, shall not be required for the validity or priority of said 
judgment or for the validity or priority, as hereinafter provided, of the title ac- 
quired by the purchaser at the execution sale. It is hereby expressly declared to 
be the intention of this section that proceedings brought under it shall be 
strictly in rem. It is further declared to be the intention of the section to provide 
a simple and inexpensive method of enforcing payment of taxes necessarily levied, 
to the knowledge of all, for the requirements of local governments in this State; 
and to recognize, in authorizing such proceeding, that all those owning interests 
in real property know, or should know, without special notice thereof, that such 
property may be seized and sold for failure to pay such lawful taxes. 

Nothing in this section shall be construed as a limitation of time on the right to 
foreclose a tax lien under § 105-391. 

(c) Issue of Execution.—At any time after six months and before two years 
from the indexing of said judgment, execution shall be issued at the request of 
the governing body of the taxing unit, in the same manner as executions are 
issued upon other judgments of the superior court, and said property shall be 
sold by the sheriff in the same manner as other property is sold under execution: 
Provided, that no debtor’s exemption shall be allowed; and provided, further, 
that in lieu of any personal service of notice on the owner of said property, regis- 
tered or certified mail notice shall be mailed to the listing taxpayer, at his last 
known address, at least one week prior to the day fixed for said sale. The pur- 
chaser at said sale shall acquire title to said property in fee simple, free and clear 
of all claims, rights, interest and liens except the lien of other taxes and assess- 
ments not paid from the purchase price and not included in the judgment: Pro- 
vided, that if a taxing unit has, by virtue of the taxes included in such a judgment, 
been made a defendant in a foreclosure action brought under § 105-391, it shall 
file answer therein and thereafter all proceedings shall be governed by order of 
court in accordance with the provisions of that section. 


(1957, cc. 91, 1262.) 


Cross Reference.—See note to § 105-391. 

Editor's Note.— 

The first 1957 amendment inserted the 
words “or certified” in line two of the 
second paragraph of subsection (a) and in 
the proviso to the first sentence of subsec- 
tion (c). The second 1957 amendment 
made the same change in subsection (c), 
but in amending subsection (a) it inserted 


the words “or by letter sent by certified 
mail” immediately following the words 
“certified letter” in line two of the second 
paragraph. Apparently the first amend- 
ment was overlooked when the second 
amendment was made. 

As only subsections (a) and (c) were 
affected by the amendments the rest of 
the section is not set out. 


§ 105-393. Time for contesting validity of tax foreclosure title. 


Relations to Other Sections.—This sec- 
tion relates alike to §§ 105-391 and 105-392. 
Boone v. Sparrow, 235 N. C. 396, 70 S. 
EB. (2d) 204 (1952). 

A remainderman, who has been served 
only by publication based upon a fatally 
defective affidavit, may attack the tax fore- 
closure more than one year afterward 
since neither this section nor any statute 


of limitations can bar the right to attack 
a judgment for want of jurisdiction. 
Board of Com’rs v. Bumpass, 233 N. C. 
190, 63 S. E. (2d) 144 (1951). 

Cited in Quevedo v. Deans, 234 N. C. 
618, 68 S. E. (2d) 275 (1951); Franklin 
County v. Jones, 245 N. C. 272, 95 S. E. 
(2d) 863 (1957). 
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§ 105-394 


§ 105-394. Facsimile signatures. 


Relation to Other Sections.—This sec- 
tion relates alike to §§ 105-391 and 105- 


GENERAL STATUTES oF NortH CaroLINa 


§ 105-408 


592. Boone v. Sparrow, 235 N. C. 396, 70 
oo He (2d) 2048(1952); 


§ 105-395. Application of article. 


Relation to Other Sections.—This sec- 
tion relates to §§ 105-391 and 105-392. 


Boone v. Sparrow, 235 N. C. 396, 70 S. E. 
(2d) 204 (1952). 


SUBCHAPTER III. COLLECTION OF TAXES. 


ARTICLE 30. 


General Provisions. 


§ 105-403. No taxes released. 


Local Modification. — Anson: 1957, c. 
104; Davie: 1957, c. 130. 


§ 105-406. Remedy of taxpayer for unauthorized tax. 


Editor’s Note.— 

For brief comment on this section, see 
29 N. C. Law Rev. 169. 

Ordinarily the sovereign may not be 
denied or delayed in the enforcement of its 
right to collect revenue upon which its 
very existence depends. This rule applies 


haust that remedy before resorting to the 
courts for relief. Moreover, as broad and 
comprehensive as it is, even the Declara- 
tory Judgment Act does not supersede the 
rule or provide an additional or concurrent 
remedy. Bragg Development Co. v. Brax- 
ton, 239 N.C, 497) 79 SE (dy a te 


to municipalities and other subdivisions of 
the State government. If a tax is levied 
against a taxpayer which he deems unau- 
thorized or unlawful, he must pay the 
same under protest and then sue for its 
recovery. And if the statute provides an 
administrative remedy, he must first ex- 


(1954). 

Adequate Remedy at Law.— 

In accord with original. See Fox v. 
Board of Com’rs, 244 N. C. 497, 94 S: BE. 
(2d) 482 (1956). 

Applied in Bowie v. West Jefferson, 231 
N. C. 408, 57 S. E. (2d) 369 (1950). 


§ 105-407. Refund of taxes illegally collected and paid into State 
treasury. 


This section is specifically limited to  lotte, 234 N. C. OM, 1S Sy 1S, (ay) Ass: 


State taxes. It has no application to local Glg5ib). 
taxing “ulitss. “Victory = Capi-Co. eyon Chars 
ARTICLE 31. 


Rights of Parties Adjusted. 


§ 105-408. Taxes paid in judicial sales and sales under powers.— 
In all civil actions and special proceedings wherein the sale of any real estate 
shall be ordered, the judgment shall provide for the payment of ail taxes then 
assessed upon the property and remaining unpaid, and for the payment of such 
sums as may be required to redeem the property, if it has been sold for taxes and 
such redemption can be had; all of which payments shall be adjudged to be made 
out of the proceeds of sale. The judgment shall adjust the disbursements for 
such taxes and expenses of redemption from tax sales between the parties 
to the action or proceeding in accordance with their respective rights. And 
whenever any real estate shall be sold by any person under any power of sale 
conferred upon him by any deed, will, power of attorney, mortgage, deed of trust, 
or assignment for the benefit of creditors, the person making such sale must pay 
out of the proceeds of sale all taxes then due and unpaid upon such real estate and 
such sums as shall be necessary to redeem the land, if it has been sold for taxes 
and such redemption is practicable, unless the notice of sale provided that the 
property would be sold subject to taxes or special assessments thereon and the 
property was so sold. This section shall apply both to taxes and special assess- 
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§ 105-409 
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§ 103-411 


ments for paving, drainage, or other improvements; provided, that the person 
making such sale, whether under order of court or in the exercise of a power, 
shall be required, in cases where special assessments are payable in installments, 


to pay only such installments of special assessments 
The failure to comply with this 


date of such sale. 


as have become due at the 
section and pay such taxes 


or assessments shall not vacate or affect the lien of such taxes or assessments, 
but such lien shall be discharged only to the extent payment is actually made. 


Micimcm oo. s 14/7 Rewesucoos = Ca. &, 7900911929 “coco s, Pool ee. 252) 


Sain) 

Editor’s Note.— 

The 1951 amendment substituted “due 
and unpaid” for “assessed” in the third 
sentence, and added at the end thereof the 
words “unless the notice of sale provided 
that the property would be sold subject 
to taxes or special assessments thereon 
and the property was so sold.” 

Purpose of Section.— 

The object of this section is to assure 
the payment of all tax liens on the prop- 
erty in one action, so that the purchaser 
will obtain title free of any lien for taxes 
assessed at any time before final judgment. 
Boone v. Spatrow, 235 N. © 396, 70 S: 
E. (2d) 204 (1952). 

Tax Lien Transferred to Proceeds of 
Sale—By this section, a judicial sale of 
land, as between the purchaser and the 
parties to the proceeding, transfers the lien 
of a designated class of tax accruals to 
the proceeds of sale in exoneration of the 
land. Holt v. May, 235 N. C. 46, 68 S. E. 
(2d) 775 (1952). 

This section contemplates the payment, 
out of the proceeds of the sale, of only 
such taxes as are assessed when the sale 


§ 105-409. Tax paid by holder 


Purpose of Section.— 

This section was enacted for the benefit 
and protection of holders of notes and 
bonds secured by deeds of trust or mort- 
gages, and it vests them with the right, at 
their election, to pay taxes due on the 
property to protect their security, but im- 
poses no duty upon them to do so for the 
protection of the trustor. Redic v. Me- 
chanics & Farmers Bank, 241 N. C. 152, 
SAR Se Ha (2d) 542)1(1954). 

Where the holder of a note secured by 


is made. To assess a tax is to fix the pro- 
portion which each person among those 
who are liable to it has to pay; to fix or 
settle a sum to be paid by way of a tax; 
to charge with a tax. An assessment or 
levy of a tax is essential to its certainty. 
iloltev. Mayae3> Ni. Ca 46™GSac Ean ¢ed) 
775 (1952). 

A judicial sale is not deemed made as 
contemplated by this section until it is 
confirmed. Holt v. May, 235 N. C. 46, 68 
Sr Be (dyer. G@o5e2)k 

Where tax levies had been made by 
both the city and the county before the 
order of confirmation was entered, the 
taxes of both taxing units should have 
been paid out of the proceeds of sale. Holt 
vo Maye 2350N7 Ge 46, 68 eom He Cod)aiuo 
(1952). 

Duty of Commissioners to Pay Taxes. 
—Upon the sale of property by commis- 
sioners appointed by the court to sell land, 
the commissioners had the duty to pay the 
taxes assessed or assessable against the 
property sold. Rand v. Wilson County, 
243 N. C. 43, 89 S. BE. (2d) 779 (1955). 


of lien; remedy. 


a deed of trust purchases the land at a tax 
foreclosure, but does not go into posses- 
sion or collect the rents and profits from 
the land until after trustor has been di- 
vested of any interest in the land by such 
tax foreclosure, the transaction creates no 
equity in favor of trustor, and trustor is 
not entitled to impress a trust upon the 
creditor’s title or enforce an accounting 
under the provisions of this section. Redic 
v. Mechanics & Farmers Bank, 241 N. 
©, is, Be Sy 1B, (Cad) eS (Ga). 


§ 105-410. Forfeiture by life tenant failing to pay. 


The forfeiture of a life estate for non- 
payment of taxes is not automatic, but 
this section contemplates an adjudication 
of forfeiture by a court of competent juris- 
diction in a proceeding in which the al- 
leged delinquent life tenant has notice and 


an opportunity to be heard in order to 
satisfy the requirements of due process of 
lawe Eason ve Spence, 2382 =N2 "CG. 579, 61 
Sie (cla dial 50))e 

Cred in Waggoner v. Waggoner, 246 
NC. 240, 07 SAE (2d) 887 (4957). 


§ 105-411. Remedies of cotenants and joint owners. 


Stated in Franklin County v. Jones, 245 
N.C. 272, 95'S. E. (2d) 863.(1957). 


2C—24 
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§ 105-412. Fiduciaries to pay taxes. 


Cited in National Surety Corp. v. 
Sharpe, -236 Ne "Cle 95,072 “Sse ed) 9109 
(1952). 


ARTICLE 32. 


Tax Liens. 


§ 105-414. Tax lien enforced by action to foreclose. 

Persons who have disappeared or who cannot be located and persons whose 
name and whereabouts are unknown and all possible heirs or assignees of such 
persons may be served by publication; and such persons, their heirs and assignees 


may be designated by general description in such actions. 


It is hereby declared 


that service of summons by publication against such persons, in the manner pro- 
vided by law, shall be as valid in all respects as such service against known per- 


sons who are nonresidents of this State. 
Cr Sts. 79901195 acu 2535) 


Editor’s Note.— 

The 1957 amendment added the above 
paragraph to this section. As the first para- 
graph was not changed it is not set out. 

The very purpose of an action brought 
under this section is to foreclose the inter- 
est of the owners, sell all the right and 
title of the taxpayer, and enable the pur- 
chaser at the sale to ascertain what title 
it is that he buys. Wilmington vy. Merrick, 
231 N. C. 297, 56 S. E. (2d). 643 (1949). 

An action under this section is founded 
on the original tax lien and not upon a 
tax certificate of sale as in §§ 105-391, 105- 
392. When the action is instituted under 
this section it must be conducted as in 
case of a foreclosure of a mortgage as 
modified by § 105-395. Boone v. Sparrow, 
O35 uN C4896. V0. ed) e204n1052). 

Necessary Parties.—In an action to fore- 
close a tax lien under this section all per- 
sons having an interest in the equity of 
redemption must be made parties by name, 
G. §S. 105-391 (e) not being applicable, and 
judgment rendered in such proceeding is 
void as to persons having such interest 
who are not made parties. Wilmington v. 
Merrick, 231 N. C. 297, 56 S. E. (2d) 643 
(1949). 

The owner of the remainder subject to a 


(1901, c. 558, ss. 42, 43; Revie Zsa; 


life estate is a necessary party in an action 
to foreclose a tax lien under this section. 
Board of Com’rs v. Bumpass, 233 N. C: 
190, 63 S. E. (2d) 144 (1951). 

Failure of the affidavit for service by 
publication to state the cause of action 
cannot be cured by the complaint filed in 
the action when the affidavit and complaint 
are not filed simultaneously and it appears 
affirmatively that the complaint was not 
considered as the basis of the clerk’s find- 
ings. Whether a complaint which does 
not mention the remainderman in its body 
and is ambiguous in setting out her in- 
terest, states a cause of action against her 
in a tax foreclosure quaere? Board of 
Com’rs v. Bumpass, 233 N. C. 190, 63 S. 
Ee li(2d jie 44 M95 1h): 

Judgment Entered on Day Other than 
as Authorized by Statute—A judgment 
entered by a clerk in any foreclosure ac- 
tion under this section on a day other than 
as authorized by statute, is void and of 
no effect. Boone v. Sparrow, 235 N. C. 
396, 70 S. E. (2d) 204 (1952). 

Applied in Burnsville v. Boone, 231 N. 
C. 577, 58 S. E. (2d) 351 (1950); Wilming- 
ton v. Merrick, 234 N. C. 46, 65 S. E. (2d) 
373951). 


ARTICLES O0\e 
Agreements with United States or Other States. 
§ 105-417.1. Agreements to co-ordinate the administration and 


collection of taxes. 
Cited in United States v. 
139 F. Supp. 94 (1956). 


Williams, 
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ARTICLE 34. 
Tax Sales. 


Part 2. Refund of Tax Sales Certificates. 


§ 105-422. Tax liens barred.—No action shall be maintained by any 
county or municipality to enforce any remedy provided by law for the collection 
of taxes or the enforcement of any tax liens held by counties and municipalities, 
whether such taxes or tax liens are evidenced by the original tax books or tax sales 
certificates or otherwise, unless such action shall be instituted within ten years 
from the time such taxes became due: Provided, that as to tax foreclosure actions 
which under existing laws are not and will not be barred prior to December 31st, 
1948, foreclosure actions may be instituted thereon at any time prior to December 
31st, 1948: Provided, further, that this section shall not be construed as applying 
to the liens for street and/or sidewalk improvements; and provided further, that 
this section shall not be applicable to any pending tax foreclosure actions. Pro- 
vided that the provisions of this section shall not apply to Ashe, Buncombe, Burke, 
Camden, Carteret, Clay, Columbus, Cumberland, Currituck, Dare, Davie, Duplin, 
Edgecombe, Gates, Greene, Harnett, Iredell, Lenoir, Macon, Madison, Mc- 
Dowell, Moore, Nash, New Hanover, Orange, Pamlico, Pender, Rockingham, 
Sampson, Scotland, Vance, Wayne, Wilkes and Wilson counties or any of the 
politicall subdivisions thereof... (1933, c. 181, s. 7; ¢. 399; 1947, Cos 06s Renae 
1949, cc. 60, 735; 1951, cc. 71, 306, 572; 1953, cc. 381, 427, 538, 645, 656, 752, 
TOs boy Ch 108711957, cc. 55,672, 1123.) 


Editor’s Note.— “Pamlico” from the list of counties, ef- 


The first 1951 amendment struck out 
Northampton from the list of counties 
in this section, the second 1951 amendment 
struck out Warren, and the third 1951 
amendment struck out Franklin. 

Session Laws 1953 made six changes in 
the list of exempt counties, and provided 
for two future changes. Chapters 427, 645 
and 752 inserted in the list Duplin, Len- 
oir and New Hanover, respectively. And 
chapter 381, which inserted McDowell, 
specifically -provided that the section shail 
not apply thereto. Chapter 656 struck 
“Richmond” from the list; and chapter 
775, which struck out “Hyde”, specifically 
made the section applicable thereto. 

Session Laws 1953, c. 538, as amended 
by Session Laws 1955, c. 217, and Session 
Laws 1957, c. 54, provides for striking 


fective March 1, 1959, so as to make the 
section applicable to Pamlico County 
beginning on that date. And Session Laws 
1953, c. 1008, effective the first Monday in 
December, 1954, provided for the striking 
of “Perquimans” from the list and made 
the section applicable to Perquimans 
County on and after the said date. 

Session Laws 1955, c. 1087, effective 
January 1, 1956, deleted “Lee” from the 
list of counties. 

Session Laws 1957, c. 53, effective De- 
cember 31, 1958, deleted “Hoke” from the 
list of counties. And chapters 678 and 1123 
inserted “Sampson” and “Wilkes” in the 
list. 

Cited in Burnsville v. Boone, 231 N. C. 
577, 58 S. E. (2d) 351 (1950). 


ArriciE 35: 


Sheriff's Settlement of Taxes. 


§ 105-424. Time and manner of settlement. 


Local Modification.— 
Hyde: 1951, c. 655, and 1953, c. 98, 
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SUBCHAPTER IV. LISTING OF AUTOMOBILES. 
ARTICLE 35A. 
Listing of Automobiles in Certain Counties. 


§ 105-429. Counties to which article applicable.—This article shall 
apply to the following counties: Alamance, Buncombe, Cabarrus, Camden, Cas- 
well, Chowan, Clay, Currituck, Cleveland, Columbus, Duplin, Durham, Gates, 
Guilford, Halifax, Harnett, Henderson, Hertford, Johnston, Iredell, Lee, Nash, 
Moore, McDowell, Orange, Pasquotank, Perquimans, Pitt, Polk, Rowan, Ruther- 
ford, Swain, Wayne and Watauga. (1931, c: 392, s. 5; 1949, c. 64; 1957,8c 
160.) 

Editor’s Note.— 
The 1957 amendment inserted “Duplin” 
in the list of counties. 


SUBCHAPTER Vo GASOMINED TA 


ARTICLE 36. 
Gasoline Tax. 


§ 105-435. Tax on fuels not within definition; manner of collection; 
from whom collected. — (a) Every person who owns or operates over the 
highways of this State, any motor vehicle propelled by a motor which uses any 
product not included within the definition of “motor fuels” hereinbefore set out 
to generate power for the propulsion of said vehicle, shall pay to the Commis- 
sioner of Revenue, for the use of the highways of this State, a tax of seven cents 
(7¢) per gallon on the fuel used in such vehicle upon the highways of this State. 

(b) Notwithstanding any provisions of subsection (a) to the contrary, the 
tax levied with respect to the special fuels therein described shall be collected in 
the manner and from the persons as set out in article 36A of chapter 105 of the 
General Statutes. 1(1941; c..376; s. 2:°1949) c4125093513 9195 cy B35 eho 
O22 52) 

Editor’s Note.— The 1955 amendment, effective July 1, 
The 1951 amendment, effective July 1, 1955, rewrote subsection (b) and _ struck 
1951, changed subsection (b), and added out all subsections following (b). 
former subsections (f) through (j). 


§ 105-437. Interest on unpaid tax; action by Commissioner of Reve- 
nue if distributor fail to report.—lIf any distributor shall fail or neglect to pay 
the full amount of the tax levied by this article when the same shall be due, any 
deficiency shall bear interest at the rate of one-half per cent (14%) per month or 
fraction thereof from the date same is due to be paid until paid. If any distributor 
shall willfully fail, neglect or refuse to make the reports required by § 105-434 with- 
in the time therein provided, the Commissioner of Revenue shall immediately in- 
form himself as best he may as to all matters and things required to be set forth in 
such reports, and from such information as he may be able to obtain, determine and 
fix the amount of the tax due the State from such delinquent distributor for the 
period covering the delinquency, adding to the tax so determined and as a part 
thereof, an amount equal to twenty-five per cent (25 % ) of the tax, to be collected 
and paid. The said Commissioner shall proceed immediately to collect the tax in- 
cluding the additional twenty-five per cent and transmit the same in the manner 
provided in § 105-436 for the disposition of other taxes. (1927, c. 93, s. 6; 1931, 
oe Miho, ike IRR (Sate 

Editor's Note.—The 1951 amendment, 
effective July 1, 1951, added the present 
first sentence. 
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§ 105-444. License constitutes distributor trust officer of State for 
collection of tax.—The licensing of any person, firm or corporation as a whole- 
sale distributor of gasoline shall constitute such distributor an agent or trust offi- 
cer of the State for the purpose of collecting the tax on the sale of gasoline im- 
posed in this article. If any person, firm or corporation who or which adds the 
amount of the tax levied in this article to the customary market price for gasoline 
and/or special fuels and collects the same, shall fail to remit the gasoline and/or 
special fuels tax to the Commissioner of Revenue as provided herein, such failure 
shall be a misdemeanor, and any individual, partner or officer or agent of any as- 
sociation, partnership or corporation who shall fail to remit the tax so collected 
as herein provided when it is his duty to do so shall be guilty of a misdemeanor, 
and upon conviction shall be fined or imprisoned in the discretion of the court. 
ee sor crla7, Sols 19ole C.. 858, ) 

Editor’s Note—The 1951 amendment, special fuels ana making failure to remit 
effective July 1, 1951, rewrote the second - the amount of the tax a misdemeanor in- 
sentence, making it applicable to dealers in stead of a felony. 


§ 105-446. Tax rebate on fuels not used in motor vehicles on high- 
ways.—Any person, association, firm, or corporation, who shall buy any motor 
fuels, as defined in this article, for the purpose of use, and the same is actually 
used, for other than the operation of a motor vehicle designed and licensed for 
use upon the highways shall be reimbursed at the rate of six cents per gallon 
of the amount of such tax or taxes paid under this article upon the following 
conditions and in the following manner: 

(1) On or before April 15, 1958, application for reimbursement, as pro- 
vided in this section on taxes paid under this article for the period 
from July 1, 1957, through December 31, 1957, and thereafter on or 
before April 15 of any subsequent year application for reimburse- 
ment as provided in this section on taxes paid under this article for 
the preceding calendar year shall be filed with the Commissioner of 
Revenue. Such application shall be made upon such forms as the 
Commissioner of Revenue shall prescribe and the Commissioner of 
Revenue is hereby authorized to prescribe different forms of appli- 
cation for the several classes of uses for which said fuels may have 
been purchased, provided that as to all such applications for reim- 
bursement the applicant shall be required to state whether or not such 
applicant has filed a North Carolina income tax return with the Com- 
missioner of Revenue, and all such applications shall be sworn before 
an officer authorized to administer oaths. 

(2) The Commissioner of Revenue shall have authority to issue rules and 
regulations as to how claims shall be filed and the information that 
shall be submitted with said claims and the records required to sup- 
port said claims. 

(3) If, upon the filing of such application, the Commissioner of Revenue 
shall be satisfied that the same is made in good faith and that the 
motor fuels upon which said tax refund is requested have been or 
are to be used exclusively for purposes as set forth in said applica- 
tion and for purposes other than the operation of a motor vehicle 
designed and licensed for use upon the highway, he shall issue to 
such applicant a warrant upon the State Treasurer for the tax refund. 

(4) If the Commissioner of Revenue shall be satisfied that the applicant for 
any refund authorized by this section has collected or sought to col- 
lect any refund of tax or taxes on fuels used in a motor vehicle de- 
signed and licensed for use on the highways, he shall issue to such 
applicant notice to show cause why such application should not be 
disallowed, which notice shall state a time and place of hearing upon 
said notice. If upon such hearing the Commissioner shall find as a 


S/o 
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fact that such applicant has collected or sought to collect any refund 
on fuels which have been used in a motor vehicle designed and li- 
censed for use on the highways, he shall disallow the application in 
its entirety and the applicant shall be required to repay all tax or 
taxes which have been refunded to him on said application. 

(5) Any applicant for a refund may seek administrative review or appeal 
from the decision of the Commissioner of Revenue under the pro- 
visions of G. S. 105-241.2, 105-241.3 and 105-241.4. 

(6) The Commissioner of Revenue is hereby authorized and directed, if at 
any time in his opinion there is reason to doubt the accuracy of the 
facts set forth in any application for tax refund to refer the matter 
to any agent of the Department of Revenue, and such person so des- 
ignated shall make a careful investigation of all the facts and circum- 
stances relating to said application in the use of the motor fuels 
therein referred to, and shall have a right to have access to the books 
and records of any retailer or distributor of motor fuel products for 
the purpose of obtaining the necessary information concerning such 
matters, and shall make due report thereof to the Commissioner of 
Revenue. 

(7) If any court of last resort shall hold that the provisions for refund here- 
in set out shall render the levying and collecting of the tax herein- 
before provided invalid, it is the intention of the General Assembly 
that such provisions for refund shall be annulled and the tax shall 
be levied without any provisions for such refund and that this article 
shall be so construed. 

Any person making a false application or affidavit for the purpose of securing 
a refund to which he is not entitled under the provisions of this section shall be 
guilty of a misdemeanor and upon conviction thereof shall be fined not exceeding 
five hundred dollars ($500.00) or imprisoned not exceeding two years, in the 
discretion of the court. (1931, c. 145, s. 24; c. 304; 1933, c. 211; 1937, c. hit 
1941, %e515 91943" cr 1723-91955, co 135056524. 01057 Sc 2a 

Editor’s Note—The 1955 amendment, visions shall remain in effect for the pur- 
effective July 1, 1955, rewrote the former pose of authorizing refunds of taxes paid 
provision relating to review or appeal. on motor fuels purchased prior to July 1, 

The 1957 amendment, which rewrote 1957. 
this section, provided that its former pro- 


§ 105-446.1. Refunds of taxes paid by counties and municipalities. 
—The State Highway Commission, counties and municipal corporations shall 
be entitled to be reimbursed at the rate of six cents (6¢) per gallon of the tax 
levied by § 105-434 of the General Statutes upon the filing of a statement with 
the Commissioner of Revenue, sworn to by the Director of Highways or the 
mayor, city manager or other municipal officer designated by the governing body 
of the municipality, or the chairman of the board of county commissioners, or 
other county officer designated by the board of county commissioners, showing 
the number of gallons of fuel purchased and used by the Highway Commission, 
the municipality or the county on which the tax levied by § 105-434 of the Gen- 
eral Statutes has been paid. All claims for refunds for tax or taxes for motor 
fuels under the provisions of this section shall be filed with the Commissioner 
of Revenue on forms to be prescribed by him, on or before the last day of Jan- 
uary, April, July, and October of each year, and at such periods only, and shall 
cover only the motor fuels so used during the quarterly period immediately pre- 
ceding the month in which such application is filed. (1957, c. 1220.) 
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ARTICLE 36A., 
Special Fuels Tax. 


105-449.1. Short title.—This article shall be known and may be cited 
as the “Special Fuels Tax Act.” (1955, c. S22) Sls) 


Editor’s Note—The act inserting this 
article became effective July 1, 1955. 


§ 105-449.2. Definitions. — The following words, terms and phrases as 

used in this article are, for the purposes thereof, hereby defined as follows: 
1) “Commissioner” shall mean the Commissioner of Revenue. 

(2) “Motor vehicles” shall mean and include all vehicles, engines, machines 
or mechanical contrivances which are propelled by internal combustion engines or 
motors upon which or by which any person or property is or may be transported 
or drawn upon a public highway. 

(3) “Fuel” or “fuels” shall mean and include all combustible gases and liquids, 
used, purchased or sold for use in an internal combustion engine or motor for the 
generation of power to propel motor vehicles on the public highways, except such 
fuels as are subject to the tax imposed by G. S. 105-434. 

(4) “Highway” shall mean and include every way or place of whatever nature 
open to the use of the public for purposes of vehicular travel in this State, includ- 
ing the streets and alleys in towns and cities. 

(5) “Person” shall mean and include natural persons and partnerships, firms, 
associations and corporations. 

(6) “Use” shall mean and include, in addition to its original meaning, the re- 
ceipt of fuel by any person into the fuel supply tank of a motor vehicle or into a 
receptacle from which fuel is supplied by any person to his own or other motor 
vehicles. 

(7) “User” shall mean and include any person who owns or operates any 
Diesel propelled motor vehicle or vehicles licensed under the motor vehicle laws 
of this State and who does not maintain storage facilities for fueling such vehicles. 
All such users shall be licensed hereunder. 

(8) “User-seller” means any person who maintains storage facilities in excess 
of 100 gallons and stores fuel therein, and who dispenses such fuel into the fuel 
tanks of, or attached to, motor vehicles and shall include any such person who so 
dispenses fuel for consumption in such motor vehicles owned, leased or operated 
by him. 

(9) “Supplier” means any person who sells or delivers fuel to a user-seller as 
herein defined for resale or use; and any person who imports fuel into the State 
other than in the usual tank or receptacle connected with the engine of the motor 
vehicle in the operation of which the fuel is to be consumed, and uses the same in 
a motor vehicle owned or operated by such person. ’ 

(10) “Peddler” means any person who neither owns nor operates stationary 
storage facilities, and who transports fuel from place to place in any vehicle having 
thereon any tank or other container of more than 100 gallons capacity, and sells 
or offers to sell fuel and deliver the same from such vehicle to any user-seller or 
user as herein defined, and such peddler shall be deemed a supplier and as such 
be subject to all applicable provisions of this article. 

11) “Liquid” means any substance which is liquid at temperatures in excess 
of Ais F. and a pressure of 14.7 pounds per square inch absolute. (1955; 
C; psel: 


§ 105-449.3. Requirements of licenses.—(a) It shall be unlawful for 
any person to sell or deliver fuel within this State to a user-seller as herein defined 
unless such person is the holder of an uncancelled license as a supplier issued by 
the Commissioner. 

(b) It shall be unlawful for any person to maintain storage facilities for fuel 
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and dispense fuel therefrom into any fuel tank attached to a motor vehicle unless 
such person is the holder of a license as a user-seller issued by the Commissioner. 

(c) It shall be unlawful for any peddler to sell or offer for sale any fuel unless 
he is the holder of an uncancelled supplier’s license issued by the Commissioner. 


LOS DC O22, 6s, le) 


§ 105-449.4. Application for license.—To procure such license every 
supplier shall file with the Commissioner an application upon oath in such form 
as the Commissioner may prescribe setting forth the name and address of the sup- 
plier and such other information as the Commissioner may require. (1955, c. 


SLL.16.nle) 


§ 105-449.5. Supplier to file bond.—A supplier’s license shall not be is- 
sued until the applicant has filed with the Commissioner a bond in the approxi- 
mate sum of three times the average monthly tax due to be paid by such supplier, 
but the amount of the bond shall in no case be less than five hundred dollars 
($500.00) nor more than twenty thousand dollars ($20,000.00). Such bond 
shall be in such form and with such surety or sureties as may be required by the 
Commissioner, conditioned upon making proper reports and paying the tax pro- 
vided for in this article, and otherwise complying with the provisions of this ar- 
ticle: Provided, however, that a licensed distributor who has already furnished a 
bond under the provisions of G. S. 105-433 shall not be required to furnish any 
additional bond by reason of this section, but the terms of such bond may be al- 
tered so as also to include compliance with the provisions of this article as a condi- 
tion thereof. The bonds provided for pursuant to this section shall be made pay- 
ablestocthes state: amG@l 594 ¢. o225 Sl.) 


§ 105-449.6. When application may be denied.—In the event that: 

(1) Any application for a supplier’s license shall be filed by any person whose 
license shall at any time theretofore have been cancelled for cause by the Commis- 
sioner, or 

(2) The Commissioner shall be of the opinion that such application is not filed 
in good faith, or 

(3) Such application is filed by some person as a subterfuge for the real per- 
son in interest whose license or registration shall theretofore have been cancelled 
for cause by the Commissioner: 

Then and in any of such events the Commissioner after a hearing of which the 
applicant shall have been given five days’ notice in writing and in which the appli- 
cant shall have the right to appear in person or by counsel and present testimony, 
may refuse to issue a license to such person. (1955, c. 822, s. 1.) 


§ 105-449.7, Issue of supplier’s license. — The application in proper 
form having been accepted for filing, and the other conditions and requirements 
of this article having been complied with, the Commissioner shall issue to such 
supplier a license and such license shall remain in full force and effect, unless can- 
celled as provided in this article. (1955, c. 822, s. 1.) 


§ 105-449.8. License not assignable. — The license so issued by the 
Commissioner shall not be assignable and shall be valid only for the supplier in 
whose aame issued. (1955, c. 822, s, 1.) 


§ 105-449.9. License required of user or user-seller; application; 
termination.— After June 30, 1955, no user or user-seller, as defined in this ar- 
ticle, shall use, sell or deliver fuel unless he has secured a license from the Com- 
missioner. Such license shall be issued upon the furnishing by the applicant of 
such reasonable information as shall be required by the Commissioner, and shall 


continue in full force and effect, unless cancelled as provided by this article. 
1959S CAOZ2 ace. 1s) 
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§ 105-449.10. Records and reports required of user-seller or user. 
—Each user-seller or user licensed under this article shall keep such records and 
make such reports to the Commissioner as shall be prescribed under regulations 
promulgated by the Commissioner. Such records and reports shall be such as are 
adequate to show all purchases, sales, deliveries and use of fuel by such seller or 
user, provided that persons licensed as users shall file such reports quarterly on 
or before the twenty-fifth day of the month immediately following the end of the 
Cura rer veel O55) Cr O22. Sl: ) 


§ 105-449.11. Display of license.—Suppliers’ and user-sellers’ licenses 
so issued shall be displayed conspicuously by the licensee at his principal place of 
business. Each peddler shall display his license or an official duplicate thereof on 
each motor vehicle used by him for the sale or delivery of fuel. (1955, c. 822, 


Sails) 


§ 105-449.12. Record of licenses. —The Commissioner shall keep and 
file all applications with an alphabetical index thereof, together with a record of 
all licensed suppliers and user-sellers. (1955, c. 822, s. 1.) 


§ 105-449.13. Commissioner to furnish licensed supplier with list of 
licensed user-sellers.—The Commissioner shall upon request furnish to each 
licensed supplier a list showing the name and business address of each licensed 
user-seller as of the beginning of each fiscal year, and shall thereafter, during such 
year, supplement such list monthly. (1955, c. 822, s. 1.) 


§ 105-449.14. Power of Commissioner to cancel licenses.—If a li- 
censee shall at any time file a false report of any data or information required by 
this article, or shall fail, refuse or neglect to file any report as required by this ar- 
ticle, or to pay the full amount of any tax required by this article, or if a supplier 
fails to keep accurate records of quantities of fuel received, produced, refined, 
manufactured, compounded, sold or used in this State, or if a user-seller fails to 
maintain accurately any required records, the Commissioner may forthwith can- 
cel his license and notify him in writing of such cancellation by registered mail 
sent to his last address appearing on the files of the Commissioner. 

The Commissioner may cancel any license upon the written request of the li- 


censees 9(1955,.¢.822,"s/11.) 


§ 105-449.15. Discontinuance as a licensed supplier.—Whenever any 
person ceases to be a supplier within the State by reason of the discontinuance, 
sale or transfer of the business of such supplier, such supplier shall notify the 
Commissioner in writing at the time the discontinuance, sale or transfer takes ef- 
fect. Such notice shall give the date of discontinuance and, in the event of a sale 
or transfer of the business, the date thereof and the name and address of the pur- 
chaser or transferee thereof. All taxes for which such supplier has become liable 
under this article, although not yet due and payable under other provisions of 
this article, shall, notwithstanding such provisions, become due and payable con- 
currently with such discontinuance, sale or transfer and any such supplier shall 
make a report and pay all such taxes, interest and penalties and surrender to the 
Commissioner the license certificate theretofore issued to such supplier by the 
Commissioner. 

Unless the notice above provided for shall have been given to the Commis- 
sioner as above provided, such purchaser or transferee shall be liable to the State 
for the amount of all taxes, penalties and interest under this article accrued against 
any such supplier so selling or transfering his business on the date of such sale or 
transfer, but only to the extent of the value of the property thereby acquired from 
SicUusuppiiet, loo CO22,.5.0 la) 


§ 105-449.16. Levy of tax; purposes.—A tax at the rate of seven cents 
(7¢) per gallon is hereby imposed upon all fuel soid or delivered by any supplier 
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to any licensed user-seller, or used by any such supplier in any motor vehicle 
owned, leased or operated by him, or delivered by such supplier directly into the 
fuel supply tank of a motor vehicle, or imported by a user-seller into, or acquired 
tax free by a user-seller or user in this State for resale or use for the propulsion of 
a motor vehicle. For the purpose of this section, “imported” shall not include fuels 
brought into this State in the usual tank or receptacle connected with the engine 
of a motor vehicle. The primary purposes of this levy and this article are to pro- 
vide a more efficient and effective method of collecting the tax now imposed and 
collected pursuant to G. S. 105-435, by providing for the collection of said tax 
from the supplier instead of the user. The tax herein provided for is levied for 
the same purposes as the tax provided for in G. S. 105-435. It is not intended 
that the tax collected pursuant to this article shall be in addition to that provided 
in G. S. 105-435, but the payment of the tax as provided by this article shall be 
deemed conclusively to constitute a compliance with the provisions of G. S. 105- 
435. The seven cents (7¢) per gallon tax, hereinabove provided for, shall be 
subject to the provisions of section 13 of chapter 1250 of the Session Laws of 
1949, relating to G. S. 105-435, in that one cent (1¢) out of every said seven 
cents (7¢) tax per gallon shall be applied exclusively to the payment of the prin- 
cipal of and the interest on the two hundred million dollars ($200,000,000.00) 
State of North Carolina Secondary Road Bonds therein provided for and as 
further provided in said chapter 1250 of the Session Laws of 1949. (1955nene22; 


Sop leg) 


§ 105-449.17. Certain exempt sales.—Sales of fuels to a user-seller shall 
be exempt from the tax levied under the provisions of this article when such user- 
seller purchases said fuel for non-highway uses or for sale for non-highway use 
and maintains storage facilities for such fuel separate and apart from facilities 
servicing motor vehicles, providing such storage facilities are plainly marked in 
such manner as the Commissioner may prescribe to indicate that non-taxpaid fuel 
is contained therein. Suppliers shall make reports of such sales, in such form as 
the Commissioner may require, each month on monthly tax report forms. Each 
user-seller shall maintain such records as the Commissioner may prescribe of all 
non-taxpaid fuel purchased pursuant to this section. All records of non-taxable 
sales and purchases made pursuant to this section shall be subject to audit by 
deputies, employees or other agents of the Commissioner. (1955, c. 822, s. 1.) 


§ 105-449.18. Liability of unlicensed person for tax on non-taxpaid | 
fuels sold or delivered to others than licensees.—Any person who shall, 
while not licensed under this article, deliver to persons or firms other than licen- 
sees under this article, any special fuels upon which the tax due hereunder has 
not been paid and which such person knows, or reasonably should know, is to be 
used or sold for the purpose of propelling motor vehicles on the public highways 
shall be liable for the tax imposed by this article. (1955, c. 822, s. 1.) 


§ 105-449.19. Tax reports; computation and payment of tax.—On 
or before the twenty-fifth day of each calendar month, each supplier of liquid fuel 
shall render to the Commissioner a statement on forms prepared and furnished 
by the Commissioner, which shall show the quantity of fuel on hand on the first 
and last days of the preceding calendar month, the quantity received during the 
month and the quantity sold to user-sellers; and each supplier of fuels which are 
not liquid shall keep such records and make such reports of inventory as the 
Commissioner shall by regulation prescribe in order to show accurately the quan- 
tity of such fuel used by such supplier or sold to user-sellers and pay a tax there- 
on which as calculated by the Commissioner, would be equivalent to the seven 
cents (7¢) per gallon tax levied on liquid fuels. Each such supplier shall at the 
time of rendering such report pay to the Commissioner the tax or taxes herein 
levied during the preceding calendar month. (1955, c. 822, s. 1.) 
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§ 105-449.20. When Commissioner may estimate fuel sold, delivered 
or used.—Whenever any person shall neglect or refuse to make and file any re- 
port for any calendar month as required by this article or shall file an incorrect 
or fraudulent report, the Commissioner shall determine, from any information ob- 
tainable, the number of gallons of fuel with respect to which the person has in- 
curred liability under the special fuels tax laws of the State. (1955, ¢. S22 057s) 


§ 105-449.21. Report of purchases by user-seller.—On or before the 
twenty-fifth day of each calendar month, each user-seller not otherwise licensed 
as a supplier shall render to the Commissioner a statement on forms furnished 
by the Commissioner, which shall be signed by the user-seller. The statement 
shall show the quantity of fuel on hand at the beginning of the month, the quantity 
on hand at the end of the month, the quantity sold or used and each and every 
purchase made by the user-seller during the preceding calendar month. Each 
purchase shall be specifically noted on the statement and the statement shall show 
the name and address of the supplier and the quantity and date of each purchase. 


(1955, c. 822, s. Ps) 


§ 105-449.22. Lease operations.—A lessee of a motor vehicle, and not 
the lessor thereof, shall make such reports and be liable for and pay such taxes as 
may become due under this article with respect to all operations by a lessee pur- 
suant to any lease of a motor vehicle, (1955, c. 822, s. 1.) 


§ 105-449.23. Penalty for failure to file report on time.—When any 
user-seller or user shall fail to file a report within the time prescribed by this ar- 
ticle, he shall be subject to a penalty of not more than fifty dollars ($50.00) for 
the first offense and not more than one hundred dollars ($100.00) for any subse- 
quent offense, and any penalty pursuant to this section shall be assessed and col- 
lected by the Commissioner in the same manner as any tax provided for in this 
article and shall be subject to all other applicable provisions relating to the assess- 
ment and collection of taxes pursuant to this article. (1955, c. 822, s. 1.) 


§ 105-449.24. Penalty for failure to report or pay taxes promptly.— 
When any supplier shall: (1) Fail to submit its monthly report to the Commis- 
sioner by the twenty-fifth day of the following month, (2) fail to submit the data 
required by G. S. 105-449.19 in such monthly report, or (3) fail to pay to the 
Commissioner the amount of taxes hereby imposed when the same shall be pay- 
able, there shall be added thereto a penalty equal to twenty-five per centum 
(25%) of the tax, to be paid by such supplier. Thereafter the tax shall also bear 
interest at the rate of one-half of one per centum (34 of 1%) per month until the 
tax is paid, and the tax, penalty and interest pursuant to this section shall be as- 
sessed and collected by the Commissioner in the same manner as any tax fro- 
vided for in this article and shall be subject to all other applicable provisions re- 
lating to the assessment and collection of taxes pursuant to this article. The 
Commissioner of Revenue shall have the power, upon making a record of his rea- 
sons therefor, to reduce or waive any penalties provided for in this article. (1955, 


€1.822,6. 1.) 


8 105-449.25. Use of metered pumps by user-sellers. — Each user- 
seller shall dispense all liquid fuel sold by him to others from metered pumps 
which indicate the total amount of fuel measured through such pumps. Each such 
pump shall have marked thereon the words “Diesel Fuel;” or, if the fuel sold is 
not Diesel fuel, such other word or words descriptive of the type of fuel dispensed 


through such pump shall be prescribed by regulations promulgated by the Com- 
missioner. (1955, c. 822, s. 1.) 


§ 105-449.26. Invoices or delivery tickets. — (a) Each sale of liquid 
fuel by a user-seller shall be evidenced by an invoice or delivery ticket with the 
name and address of the user-seller printed or stamped thereon and showing the 
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name and address of the purchaser, date of purchase, number of gallons, price per 
gallon, tax per gallon, and total amount. One copy of such invoice shall be de- 
livered to the purchaser at the time of sale, and a copy thereof shall be retained by 
the user-seller and preserved as other records are required to be preserved under 
this article. 

(b) Not more than one original copy of any invoice for a single sale of fuel 
shall be prepared by any person. If an additional copy is required at any time, 
such copy shall be plainly marked “Duplicate,” and the number of the original 
ticket or invoice shall be indicated thereon. (1955, c. 822, s. 1.) 


§ 105-449.27. Article 9 of Revenue Act made applicable.—All the 
provisions of article 9 of chapter 105 of the General Statutes, relating to general 
administration, penalties and remedies pursuant to the State Revenue Act, shall 
insofar as practicable, and except when in direct conflict with the provisions of 
this article, be applicable withirespect to this article” (1955; ene22 sea 


§ 105-449.28. Retention of records by licensees.—Each licensee shall 
maintain and keep for a period of two years such record or records of fuel re- 
ceived, produced, manufactured, refined, compounded, sold or used by such licen- 
see together with invoices, bills of lading, and also such other pertinent records 
and papers as may reasonably be required by the Commissioner for the adminis- 
travionpo: thissarticlews | 1955,,¢ occ, si.) 


§ 105-449.29. Inspection of records, etc. — The Commissioner or any 
deputy, employee or agent authorized by him may examine, during the usual 
business hours of the day, records, books, papers, storage tanks and any other 
equipment of any licensee, purchaser, refiner, fuel dealer or distributor, or com- 
mon carrier pertaining to the quantity of fuel received, produced, manufactured, 
refined, compounded, used, sold, shipped or delivered, as the case may be, to 
verify the truth and accuracy of any statement, report or return or to ascertain 
whether the tax imposed by this article has been paid. (1955, c. 822, s. 1.) 


§ 105-449.30. Refund for non-highway use. — Any person who shall 
purchase fuel and pay the tax thereon pursuant to this article and use the same for 
purposes other than to propel vehicles operated or intended to be operated on the 
highway irrespective of whether originally purchased for such non-highway use 
or not, shall, upon making application therefor as herein provided, be reimbursed 
at the rate of five cents (5¢) per gallon. Such refund shall be paid only to per- 
sons who secure refund permits and otherwise comply insofar as practicable with 
the provisions of G. S. 105-446, relating to refunds, as modified by regulations of 
the Commissioner. (1955, c 822) 5, 1.) 


§ 105-449.31. Refund where taxpaid fuels transported to another 
state for sale or use.—Any person, firm or corporation who purchases special 
fuels upon which the special fuels tax imposed by this article has been paid and 
who subsequently exports the same to another state, for sale or use without this 
State and delivers the same without this State shall be entitled to a refund of the 
tax paid upon presentation to the Commissioner of an application for a refund 
setting forth the fact that such special fuels were transferred out of this State for 
sale or use, together with such other information as the Commissioner may re- 
quire. Vor the purposes of this section, “exports” means transporting fuel out of 
this State in a cargo tank, tank car, barge, or barrel and does not include trans- 
porting fuel in any tank connected with or attached to the engine of a motor ve- 


Hiclewee( (Os 5c1o22, 508 Ie) 


§ 105-449.32. Rules and regulations; forms.—The Commissioner shall 
promulgate such reasonable rules and regulations and shall prescribe such forms 


as oe ic necessary to effectuate and enforce the purposes of this article. (1955, 
(ce picid bs) 
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§ 105-449.33. Equipment of vehicle in which liquid fuel transported 
for sale or delivery.—No vehicle having attached thereto in a tank in which 
liquid fuel is transported for sale or delivery shall be equipped with any connec- 
tion between the tank in which such fuel is transported for sale or delivery and 
the motor or fuel tank of the vehicle through which fuel may be supplied for con- 
sumption in the motor thereof. C195 D4 CP S22 5e1.) 


§ 105-449.34. Acts and omission declared to be misdemeanors, pen- 
alties.—A person shall be guilty of a misdemeanor if he wilfully violates any of 
the provisions of this article, a penalty for which is not otherwise provided, or if 
he shall: 

(1) Wilfully fail or refuse to pay the tax imposed by this article, or 

(2) Engage in business in this State as a supplier or user-seller without being 
the holder of an uncancelled license to engage in such business, or 

(3) Wilfully fail to make any of the reports required by this article, or 

(4) Make any false statement in any application, report or statement required 
by this article, or 

(5) Refuse to permit the Commissioner or any deputy to examine records as 
provided by this article, or 

(6) Fail to keep proper records of quantities of fuel received, produced, re- 
fined, manufactured, compounded, sold, used or delivered in this State as required 
by this article, or 

7) Make any false statement on any delivery ticket or invoice as to the quan- 
tity of fuel delivered, sold or used; or make any false statement in connection 
with a report, or an application for the refund of any moneys or taxes provided 
inithis article. (1955, c. 822, s., 1.) 


§ 105-449.35. Exchange of information among the States. — The 
Commissioner, may, in his discretion, upon request duly received from the officials 
to whom are entrusted the enforcement of the use fuel tax laws of any other state, 
forward to such officials any information which the Commissioner may have in 
his possession relative to the production, manufacture, refining, compounding, re- 
ceipt, sale, use, transportation or shipment by any person of such fuel. ClO S5ac. 
O22452,12) 


§ 105-449.36. July 1, 1955 inventory. — Every user-seller and every 
user who shall have on hand or in his possession any fuels shall take a true inven- 
tory of all such fuels on hand or in his possession as of 12:01 a.m., July 1, 1955; 
and shall on or before July 25, 1955, report to the Commissioner of Revenue the 
amount of such fuels on hand and shall pay to the Commissioner a tax of seven 
cents (7¢) per gallon together with an inspection tax of one-fourth cent (%4¢) 
per gallon. The reports required shall be in such form as may be prescribed by 
the Commissioner. (1955, c. 822, s. 1.) 


ARTICLE 36B. 
Tax on Carriers Using Fuel Purchased Outside State. 


§ 105-449.37. Definitions. — Whenever used in this article, the word 
“Commissioner” means Commissioner of Revenue except when the Commissioner 
of Motor Vehicles is specifically designated. Whenever used in this article, the 
term “motor carrier’? means every person, firm or corporation who operates or 
causes to be operated on any highway in this State any passenger vehicle, other 
than public school busses, that has seats for more than seven passengers in addi- 
tion to the driver, or any road tractor, or any tractor truck, or any truck having 
more than two axles. 


The word “operations,” when applied to a motor carrier who transports pas- 
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sengers or property for compensation, means operations of all vehicles, whether 
loaded or empty, regardless of size or kind, for compensation. 

The word “operations,” when applied to a motor carrier who transports prop- 
erty not for compensation, means operations of all road tractors, tractor trucks, 
and trucks having more than two axles, whether loaded or empty, for the trans- 
portation of property into or out of or through this State. 

Any motor carrier who operates or causes to be operated any such passenger 
vehicle, or any road tractor, or any tractor truck, or any truck having more than 
two axles on one or more days of any quarter of the year, as hereinafter de- 
scribed, is liable for the tax imposed by this article for that quarter and is entitled 
to the credits allowed for that quarter. (1955, c. 823, s. 1.) 

Editor’s Note.—This article is effective 
as of January 1, 1956. 


§ 105-449.38. Tax levied. — A road tax for the privilege of using the 
streets and highways of this State is hereby imposed upon every motor carrier, 
which tax shall be equivalent to seven cents (7¢) per gallon calculated on the 
amount of gasoline or other motor fuel used by such motor carrier in its opera- 
tions within this State. Except as credit for certain taxes as hereinafter provided 
for in this article, taxes imposed on motor carriers by this article are in addition 
to any taxes imposed on such carriers by any other provisions of law. The tax 
herein levied is for the same purposes as the tax imposed under the provisions of 
GUS: 105-4345 (C1955) cxS235s. WZ) 


§ 105-449.39. Credit for payment of motor fuel tax. — Every motor 
carrier subject to the tax hereby imposed shall be entitled to a credit on such tax 
equivalent to seven cents (7¢) per gallon on all gasoline or other motor fuel pur- 
chased by such carrier within this State for use in operations either within or 
without this State and upon which gasoline or other motor fuel the tax imposed 
by the laws of this State has been paid by such carrier. Evidence of the payment 
of such tax in such form as may be required by, or is satisfactory to, the Commis- 
sioner shall be furnished by each such carrier claiming the credit herein allowed. 
When the amount of the credit herein provided to which any motor carrier is en- 
titled for any quarter exceeds the amount of the tax for which such carrier is lia- 
ble for the same quarter, such excess may under regulations of the Commissioner 
be allowed as a credit on the tax for which such carrier would be otherwise liable 
for another quarter or quarters; or upon application within 180 days from the 
end of any quarter, duly verified and presented, in accordance with regulations 
promulgated by the Commissioner and supported by such evidence as may be 
satisfactory to the Commissioner, such excess may be refunded if it shall appear 
that the applicant has paid to another state under a lawful requirement of such 
state a tax on the use or consumption in said state of gasoline or other motor fuel 
purchased in this State, to the extent of such payment to said other state, but in 
no case to exceed the rate per gallon of the then current gasoline or other motor 
fuel tax of this State. 

The Commissioner shall not allow such refund except after an audit of the ap- 
plicant’s records and shall audit the records of an applicant at least once a year. 
ODS CEOc omens) 


§ 105-449.40. Refunds to motor carriers who give bond.—A motor 
carrier may give a bond in the amount of ten thousand dollars ($10,000.00) pay- 
able to the State and conditioned that the motor carrier will pay all taxes due and 
to become due under this article. So long as the bond remains in force the Com- 
missioner may order refunds to the motor carrier in the amounts appearing to be 
due on applications duly filed by the carrier under § 105-449.39 without first audit- 
ing the records of the carrier. Such bond shall be in such form and with such 
surety or sureties as may be required by the Commissioner, (1955, c. 823, s. 4.) 
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§ 105-449.41. Penalty for false statements.—Any person who wilfully 
and knowingly makes a false statement orally, or in writing, or in the form of a 
receipt for the sale of motor fuel, for the purpose of obtaining or attempting to 
obtain or to assist any other person, partnership or corporation to obtain or at- 
tempt to obtain a credit or refund or reduction of liability for taxes under this 
article shall be guilty of a misdemeanor. (1955, c. 823, s. 5.) 


§ 105-449.42. Payment of tax.—For the purposes of making payment of 
taxes pursuant to this article and making reports pursuant to this article, the year 
is divided into four quarters of three consecutive months each, and the first quar- 
ter shall consist of the months of January, February and March. The tax herein 
imposed shall be paid by each motor carrier to the Commissioner on or before the 
twentieth day of the month immediately following the quarter with respect to 
which tax liability hereunder accrues and shall be calculated upon the amount of 
gasoline or other motor fuel used in its operations within this State by each such 
carrier during the quarter ending with the last day of the preceding month, A 
lessee of a motor vehicle, and not the lessor thereof, shall make such reports and 
be liable for and pay such taxes as may become due under this article with re- 
ee oe operations by a lessee pursuant to any lease of a motor vehicle. (1955, 
Cc. ASO) 


§ 105-449,43. Taxes to be paid into State Highway Fund.—All 
taxes collected pursuant to the provisions of this article shall be paid into the 
State Highway and Public Works Fund. (1955, c. 823, s. 7.) 

Editor’s Note.—The correct name of the . 
Fund mentioned in this section is State 
Highway Fund. See §§ 105-436, 136-16. 


§ 105-449.44. How amount of fuel used in State ascertained.—The 
amount of gasoline or other motor fuel used in the operations of any motor car- 
rier within this State shall be such proportion of the total amount of such gasoline 
or other motor fuel used in its entire operations within and without this State as 
the total number of miles traveled within this State bears to the total number of 
miles traveled within and without this State. (1955, c. 823, s. 8.) 


§ 105-449.45. Reports of carriers.—Every motor carrier subject to the 
tax imposed by this article shall on or before the twentieth day of April, July, 
October and January of every year make to the Commissioner such reports of its 
operations during the quarter of the year ending the last day of the preceding 
month as the Commissioner may require and such other reports from time to time 
as the Commissioner may deem necessary. When any person required to file a 
report as provided by this article fails to file such report within the time pre- 
scribed by this article, he shall be subject to a penalty of not more than fifty dol- 
lars ($50.00) for the first failure, and not more than one hundred dollars 
($100.00) for any subsequent failure, and any penalty pursuant to this section 
shall be assessed and collected by the Commissioner in the same manner as is pro- 
vided in this article with respect to any tax deficiency, and shall be subject to all 
other applicable provisions relating to the assessment and collection of taxes pur- 
suant to this article. However, motor carriers are not required to make any re- 
ports with respect to vehicles used exclusively in intrastate operations in this 
State except as the Commissioner may specifically from time to time require, but 
this is not to be construed to eliminate the requirements as to registration and 
identification markers with respect to all such vehicles as provided in § 105-449.- 


47, (1955, c. 823, s. 9.) 


§ 105-449.46. Inspection of books and records.—The Commissioner 
and his authorized agents and representatives shall have the right at any reason- 
able time to inspect the books and records of any motor carrier subject to the tax 
imposed by this article. (1955, c. 823, s. 10.) 
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§ 105-449.47, Registration cards and vehicle identifications. — No 
motor carrier shall operate or cause to be operated in this State any vehicle listed 
or described in § 105-449.37 and not excluded therein from the scope of this ar- 
ticle, unless and until he has secured from the Commissioner a registration card 
and an identification marker for such vehicle. The registration card shall be of 
such form and design as the Commissioner may prescribe. The registration card 
shall be carried in the vehicle for which it was issued at all times when the ve- 
hicle is in this State. The identification marker shall be in such form and of such 
size as the Commissioner may prescribe, and such marker may be either a plate, 
sticker, or such other form of identification marker as the Commissioner may pre- 
scribe. Such identification marker shall be attached or affixed to the vehicle in 
the place and manner prescribed by the Commissioner so that the same is clearly 
displayed at all times. Each identification marker for a particular vehicle shail 
bear a number which number shall be the same as that appearing on the registra- 
tion card for the same vehicle. The registration cards and markers herein pro- 
vided for shall be issued on an annual basis as of January lst each year and shall 
be valid through the next succeeding December 31st. However, the Commis- 
sioner, in his discretion, may authorize renewal of registration cards and identifi- 
cation markers without the necessity of issuing new cards and markers, All iden- 
tification markers issued by the Commissioner shall remain the property of the 
piaters (1LOSSa cus Z3nucuel 1s) 


§ 105-449.48. Fees.—For issuing each registration card, a fee of one dol- 
lar ($1.00) shall be paid to the Commissioner and no registration card shall be is- 
sued unless the applicant pays such fee upon making application for the registra- 
tion card. Such fees shall be paid into the State Highway and Public Works Fund. 
(CBs Gi SER ce) 

Editor’s Note.—The correct name of the 
Fund mentioned in this section is State 
Highway Fund. See §§ 105-436, 136-16. 


§ 105-449.49. Temporary emergency operation. —In an emergency, 
the Commissioner, by letter or telegram, may authorize a vehicle to be operated 
without a registration card or identification marker for not more than ten days. 
(10 oD COLES a) 


§ 105-449.50. Application blanks. — The Commissioner shall prepare 
forms to be used in making applications in accordance with this article and the 
applicant shall furnish all information required by such forms. (1955,0 er S2seee 
14.) 


§ 105-449.51. Violations declared to be misdemeanors.—Any person 
who operates or causes to be operated on any highway in this State any motor ve- 
hicle that does not carry the registration card that this article requires it to carry, 
or any motor vehicle that does not display in such manner as is prescribed by the 
Commissioner the identification marker that this article requires to be displayed, 
shall be guilty of a misdemeanor, and, upon conviction thereof, shall be punished 
by a fine of not less than ten dollars ( $10.00) nor more than two hundred dollars 
($200.00). Each day’s operation in violation of any provision of this section 
shall constitute a separate offense. (1955, c. 823, s. L55) 


§ 105-449.52. Violators to pay penalty and furnish bond.—When 
any person is discovered in this State operating a vehicle in violation of the 
provisions of this article, it shall be unlawful for anyone thereafter to operate 
said vehicle on the streets or highways of this State, except to remove it from 
the street or highway for purposes of parking or storing said vehicle, until he 
shall pay to the Department of Revenue a penalty of twenty-five dollars ($25.00). 
Such penalty may be paid to an agent of the Department of Motor Vehicles. 
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All penalties received by the Department of Revenue under this section shall be 
paid into the Highway Fund. Any person denying his liability for such penalty 
may pay the same under protest. He may apply to the Department of Revenue 
for a hearing, and said hearing shall be granted before a duly designated employee 
or agent of the Department within 30 days after receipt of the request for such 
hearing. If after said hearing the Department determines that the person was 
not liable for the penalty, the amount collected shall be refunded to him. If 
after said hearing the Department determines that the person was liable for 
said penalty, the person paying the penalty may bring an action in the Superior 
Court of Wake County against the Commissioner of Revenue for refund of the 
penalty. No restraining order or injunction shall issue from any court of the 
State to restrain or enjoin the collection of the penalty or to permit the operation 
of said vehicle without payment of the penalty prescribed herein. 

In addition, the Commissioner may, if he deems it desiraple or necessary to 
secure compliance with the provisions of this article, require the furnishing of 
a bond to the Commissioner in the amount of two hundred dollars ($200.00), in 
such form and with such surety or sureties as he may prescribe, conditioned on 
a proper registration card and identification marker being applied for within 10 
days and conditioned on the payment of any taxes found to be due pursuant to 
this article. In cases where the Commissioner shall require such bond, it shall 
be unlawful for anyone thereafter to operate said vehicle on the streets or high- 
ways of this State, except to remove it from the street or highway for purposes 
of parking or storing said vehicle, unless and until said bond is furnished. 

Whenever the Commissioner is required to exercise his discretion under the 
provisions of this section, such discretion may be exercised by him or by a duly 
designated agent or employee of the Department of Motor Vehicles or the De- 
partment of Revenue. (1955, c. 823, s. 16: 1957, c. 948.) 


Editor’s Note.— The 1957 amendment lated only to the furnishing of bonds by 
rewrote this section which formerly re- violators. 


§ 105-449.53. Other penalties. — Whenever it is discovered that any 
person has failed to pay the taxes or any part thereof due pursuant to this article, 
the Commissioner of Revenue is hereby authorized to make an assessment with 
respect thereto on the basis of the best information available and there shall be 
added to such assessment a penalty of twenty-five per cent (25%) thereof and 
interest at the rate of one-half of one per cent (14 of 1%) per month from the 
time said tax became due until paid. Except insofar as the same are in conflict 
herewith, all the provisions of article 9 of chapter 105 of the General Statutes, 
relating to general administration, penalties and remedies pursuant to the State 
Revenue Act, are hereby made applicable, insofar as practicable, with respect 
to this article. The Commissioner of Revenue shall have the power, upon mak- 
ing a record of his reasons therefor, to reduce or waive any penalties provided 


Torna eniouatiicie © (1955, c. 623, s, 17;) 


§ 105-449.54. Commissioner of Motor Vehicles made process 
agent of nonresident motor carriers. — The acceptance by a nonresident 
motor carrier of the rights and privileges conferred by the laws now or hereafter 
in force in this State permitting the operation of motor vehicles, as evidence by 
the operation of a motor vehicle by such nonresident, either personally or through 
an agent or employee, on the public highways of this State, or the operation by 
such nonresident, either personally or through an agent or employee, of a motor 
vehicle on the public highways of this State other than as so permitted or regu- 
lated, shall be deemed equivalent to the appointment by such nonresident motor 
carrier of the Commissioner of Motor Vehicles, or his successor in office, to be 
his true and lawful attorney and the attorney of his executor or administrator, 
upon whom may be served all summonses or other lawful process or notice in 
any action, assessment proceeding or other proceeding against him or his executor 


2C—25 385 


§ 105-449.55 GENERAL STATUTES OF NortTH CAROLINA § 105-453 


or administrator, arising out of or by reason of any provisions of this article 
relating to such vehicle or relating to the liability for tax with respect to operation 
of such vehicle on the highways of this State. Said acceptance or operation 
shall be a signification by such nonresident motor carrier of his agreement that 
any such process against or notice to him or his executor or administrator shall 
be of the same legal force and validity as if served on him personally, or on his 
executor or administrator. All of the provisions of G. S. 1-105 following the 
first paragraph thereof shall be applicable with respect to the service of process 
or notice pursuant to this section. (1955, c. 823, s. 18.) 


105-449.55. Commissioner of Motor Vehicles to aid in enforce- 
ment of article.—The Commissioner of Motor Vehicles is hereby authorized 
and directed to utilize the State Highway Patrol, uniformed officers assigned to 
the various permanent weighing stations of the Department of Motor Vehicles, 
and such other personnel of the Department of Motor Vehicles as he may deem 
wise, to assist in enforcing the provisions of this article. (1955, c. 823, s. 19.) 


§ 105-449.56. Enforcement powers of weigh station officers of 
Motor Vehicle Department.—The uniformed officers assigned to the various 
permanent weighing stations of the Department of Motor Vehicles shall, in addi- 
tion to the powers set out in G. S. 20-1830, have the powers of peace officers, 
including the power of making arrests, serving process, and appearing in court, 
in all matters and things relating to this article and the administration and en- 


forcementptherecol.aay 1055.-¢. 673m 20.) 


SUBCHAPTER Viv TAXSRE SEARCH: 


ARTICLE 37. 
Department of Tax Research. 


§ 105-450. Provision for Department of Tax Research.—The De- 
partment of Tax Research is hereby declared to be a separate and independent 
department of the State government. (1941, c. 327, s. 1; 1953, c. 1125, s. 1.) 

Editor’s Note.— 

The 1953 amendment rewrote this sec- 
tion. 


§ 105-453. Study of taxation; data for Governor and General As- 
sembly; reports from officials, boards and agencies; examination of 
persons, papers, etc. 

To the end that the Director of the Department of Tax Research may properly 
discharge the duties placed upon him by law, he is hereby accorded the following 
powers: Wy 

(1) He shall have authority to require from the Commissioner of Revenue, 
the Tax Review Board, other State officials, boards, and agencies, and from 
county tax supervisors, municipal clerks, and other county and municipal officers, 
on forms prepared and prescribed by the said Director, such annual and other 
reports as shall enable the Director to ascertain such information as he may re- 
quire, to the end that he may have full, complete, and accurate statistical infor- 
mation as to the practical operation of the tax and revenue laws of the State. 

(2) He shall have the same authority as is given the State Board of Assess- 
ment in G. S. 105-276 to examine persons, papers, and records. (1941, ¢. 327, 
sha T1955 Cm aa mse 12.) 

Editor’s Note-—The 1955 amendment, the first paragraph was not changed it is 
effective July 1. 1955, rewrote the second not set out. 
paragraph to read as set out above. As 
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§ 105-455. Submission of proposed amendments and information 
to Advisory Budget Commission; continuing study of economic condi- 
tions.— The Director of the Department of Tax Research shall prepare and sub- 
mit to the Advisory Budget Commission such amendments to the Revenue and 
Machinery Acts as the survey made by the Director indicates should be made, 
for their consideration in preparing amendatory Revenue and Machinery Acts 
for the General Assembly. 

The Advisory Budget Commission is hereby authorized, empowered and di- 
rected to call upon the Director for such amendments and such recommendations 
as the Director shall make with respect to any needed changes in the Revenue 
and Machinery Acts. The Advisory Budget Commission is authorized, em- 
powered and directed to consider such a report and shall make to the next session 
of the General Assembly a report on its findings with respect to such recommen- 
dations as it shall see fit to make and shall also report to the General Assembly 
the content of the report filed with it by the Department of Tax Research. 

It shall be the duty of the Director of the Department of Tax Research to 
make a continuing study of economic conditions, and to evaluate the effect of these 
conditions on the tax bases and prospective collections therefrom. The Director 
shall submit estimates of revenue to the Advisory Budget Commission for its 
nrotmiode (1041. c4 327,15. 7.. 1953, c. 1125, s. 2.) 

Editor’s Note.—The 1952 amendment 
added the last two paragraphs. 


§ 105-456. Publication of biennial report.—The Director of the De- 
partment of Tax Research shall make and publish two thousand (2,000) copies 
of a biennial report of such scope as may be approved by the Governor, which 
shall include recommendations and a digest of the most important factual statis- 
tics of State and local taxation. (1941, c. 327, s. 8; 1955%¢ 980 74cm 350 mSalas) 

Editor’s Note. — The first 1955 amend- the biennial report of the State Board of 
ment (chapter 980, ratified May 13) omit- Assessment” formerly appearing after 
ted provisions as to publication and Gov- ‘biennial report” in line three. Only the 
ernor’s approval of scope. The second second 1955 amendment is reflected in the 
1955 amendment (chapter 1350. ratified amended section set out above. 

May 26) deleted the words “combined with 


STATE OF NORTH CAROLINA 
DEPARTMENT OF JUSTICE 
Raleigh, North Carolina 

October 1, 1957 


I, George B. Patton, Attorney General of North Carolina, do hereby certify 
that the foregoing 1957 Cumulative Supplement to the General Statutes of North 
Carolina was prepared and published by The Michie Company under the super- 
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